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Abstract

This article explores the question of whether natural gas can still be considered a clean
fuel by probing the relationship of water law and hydraulic fracturing in New York State. The
paper begins by explaining the geology of tight shales, the engineering techniques needed to
extract gas from solid rock, and the density and location of drilling that would be allowed under
New York State law. Relying on information provided by the New York State Department of
Environmental Conservation, scientific studies, and press accounts of the unprecedented citizen
advocacy on this matter, it goes on to show the sharp distinction between the icon of natural gas
as a clean blue flame and the actual and projected impacts of unconventional gas drilling. It
concludes that the common sense of citizens is far ahead of established public policy in this fast
moving area, and suggests that elected officials be attentive to these well-informed advocates as

they determine the energy sources of the future.

I. Introduction

For years natural gas has been touted as a clean burning fuel that could serve as the
transition from coal to renewables. The association of gas with clean heat became iconic, as can
be seen in the ubiquitous blue flame that appears in ads, logos, trademarks, and other
promotional materials. > However, the public policy of using natural gas as a transitional fuel
developed at a time when this fossil fuel was found in reservoirs, and could be easily pumped out

of the porous rock formations where it had accumulated. * Since then, conventional gas supplies



have peaked, and there are no new major reservoirs of methane to be found in the United
States. * Instead, the industry is now extracting gas from tiny cracks in otherwise solid rock
located as much as a mile - or more - beneath the earth’s surface. > This unconventional form of
gas drilling is referred to as high-volume hydraulic fracturing (HVHF), but is more commonly
known as “fracking.” As the name implies, the process requires large quantities of water to
release particles of methane trapped in tiny spaces of rock. The technique has inextricably
entwined water use with energy creation, and lead to a litany of unintended consequences.

The transition from conventional to unconventional gas drilling mostly took place in
either industry friendly or rural portions of the United States, where the impacts could be
dismissed as either nonexistent or necessary to keep the fuel flowing to the rest of the Nation. °
This out-of-sight / out-of-mind scenario came to an abrupt end when the oil and gas industry
targeted the Marcellus shale in New York State. There the companies stepped on the proverbial
hornet’s nest, and were quickly surrounded by a swarm of citizens who started stinging the
invaders with a determination meant to drive them away. ’

In July of 2008 the people of New York State were given an opportunity to learn more
about fracking — and affect its outcome — when then Governor David Paterson decided to
supplement a sixteen year old Generic Environmental Impact Statement on the Oil, Gas and
Solution Mining Regulatory Program (1992 GEIS) to counterbalance an industry-friendly statute
on spacing units for gas drilling that he was signing into law. ® The New York State Department
of Environmental Conservation (DEC) issued a draft scope of work for a supplemental impact
statement later that year. ® Public comments on both the scope of work and the first Draft
Supplemental Generic Environmental Impact Statement (2009 DSGEIS) called for studies on

almost all of the social and natural resources in the state, including water supplies, air, food,



public health, socio-economic development, wildlife, and forests. *° This paper will focus on a
subset of those issues, namely the relationship between unconventional natural gas drilling and
water law in New York State. **

While nothing has been firmly decided over the past four years, much has changed. Most
significantly, the oil and gas industry can no longer rely upon the iconic image of natural gas as a
clean blue flame. ** The informed public is now more likely to associate natural gas drilling with
either faucets that catch on fire or brown water that flows out of the tap. ** These citizens have
come to understand that unconventional gas drilling is just an extreme — maybe even desperate —
form of fossil fuel extraction, and no amount of regulation will make it safe. They show a
decided unwillingness to exchange their clean air, water, and health for energy. ** And their
common sense is supported by science. > While citizens ask their leaders to pursue other
solutions, such action is not forthcoming; public policy and the law have simply failed to keep
pace with the rapidly evolving realities of this resource war. *° Therefore no matter what is
decided in New York State, the power struggle between clean water and fossil fuels is likely to
play out in a more violent fashion elsewhere as the need for energy intensifies around the world,

potentially threatening large portions of the global water supply. *’

I1. Peak Gas and High-Volume Hydraulic Fracturing (HVHF)
A. Conventional Gas Drilling

Understanding the relationship between water and gas drilling requires a basic
knowledge of geology, hydrology, and fossil fuel extraction. Many of the fundamental facts
about New York State’s geology can be found in the DEC’s 1988 draft GEIS, and high-volume
hydraulic fracturing (HVHF) is described in the DEC’s 2011 revised DSGEIS. *® However, a

cumulative impact analysis of a full build out of gas wells is missing from the current study. It



takes an active imagination to convert the 1537 pages of words, graphics and charts contained in
the current draft SGEIS into a mental model that expresses the impact gas drilling may have, and
what New York State may look like in the future. The basic structure of that model can be found
in the ancient past.

Over 400 million years ago, a shallow ocean spread across the area now defined as
Appalachia. ** Dead organisms and other debris fell to the bottom forming sedimentary deposits
that are now miles thick. ° Bacteria decomposed some of the organic matter, which was also
compressed, heated, and subjected to lifting, faulting, folding, and tectonic collisions. Some of
the petroleum products that we now covet as a source of energy rose up through these deposits to
collect in porous sandstones, trapped by a cap of low permeable shales. ?* Oil and gas also
seeped to the surface of the earth and were used by Native Americans and early settlers. %
Fredonia, New York was the site of the first gas producing well in the Nation and since then,
reservoirs of trapped gas have been drilled in western New York State. %3

These conventional gas wells are comparatively benign. Basically the industry drills a
hole down to the reservoir of gas, lines the hole, and either pumps up the hydrocarbons or lets
them flow naturally from internal pressure. * However, by 1970 the oil and gas industry was
having difficulty finding new reservoirs of gas that could be easily and cheaply extracted. * Gas
production flattened out for the next two decades as the government worked with industry to
develop new techniques to extract gas from tight shales, thereby giving birth to unconventional

gas drilling. %

B. Invention is the mother of necessity
Modern society has let itself become almost completely dependent on fossil fuels for its

survival, even though there are many other potential sources of energy. In the United States,



these alternatives include geothermal, biomass, photovoltaic, wind, fuel cells, hydrogen,
biodiesel, ethanol, and oxygen fuel. ?” In addition, conservation and efficiency could greatly
reduce our needs. 2 However, much of our infrastructure for transportation, heat, and electricity
is tied to fossil fuels — and the industry that extracts and sells it may be the most powerful in the
world — making a switch politically difficult. ?° Therefore, when the government saw that there
were no new reservoirs of natural gas to be drilled in the United States, it lead the effort to find a
solution by trying to extract gas directly from the cracks and pores of black shales. These
formations are the source of the methane that has been accumulating in the sandstones for tens of
millions of years — to be summarily depleted by modern man in a couple of centuries. *° To tap
the shale, the government first tried detonating nuclear bombs to fracture it, but those attempts
made the gas radioactive. ** Undeterred, the Atomic Energy Commission tried to conduct more
nuclear experiments in the mid 1970s, but then stopped. *

Next the government partnered with private industry to develop what is now being
promoted as a technological breakthrough, but an understanding of exactly what is involved calls
that description into question. * Releasing gas from tight shales using HVHF with horizontal
well bores requires a number of steps. Basically the industry drills a vertical hole, removes the
drill bit, lines the hole with steel tubing, and then forces cement between the steel and the earth,
hoping to create a seal tight enough to stop methane and other chemicals from migrating into
water supplies, or up to the earth’s surface. ** The vertical drilling continues down, and then the
drill is angled until it moves horizontally through the middle of the targeted shale. ** Finally, in
stages starting at the furthest point from the well pad, millions of gallons of water — mixed with
sand and chemicals — are blasted through the holes at a pressure high enough to fracture rock a

mile beneath the earth’s surface. *® Although there are no bombs involved, fracking requires an



explosive force that is powered by a dense chain of equipment on the surface. 3" Depending upon
the depth of the borehole and the length of the horizontal pipe, anywhere from two to eight

. % Added to this water is sand, which is used

million gallons of water can be used to frack a wel
to hold open the pores, and a concoction of toxic chemicals. *°

Drilling and fracking generate vast amounts of waste, which comes back to the surface as
drilling fluids, cuttings, flowback water, and produced water. Since Marcellus shale is
radioactive, so are the cuttings, water and gas that emerge. *° It is anticipated, based on the data
from Pennsylvania, that nine to thirty-five percent of the fracking water will flow back to the
surface, along with the chemicals that were added to it. ** In addition, the produced water, which
returns with the gas, must be separated and disposed of, either through an industrial treatment

plant or an injection well. 2

This produced water, or brine, is extremely salty, and includes an
assortment of heavy metals and hydrocarbons. ** All of the waste needs to be trucked out of the
site, and probably out of the state, so there is a risk of accidents and spills anywhere along those
routes. Finally, there is the possibility of migration of methane, vapors, fracking fluids, and brine
through natural and manmade conduits into aquifers and up to the earth’s surface. **

Government and industry failed to study the negative consequences of HVHF as they
developed techniques to release the gas that is trapped in the pores of tight shales. Instead the
technology was promoted as an advancement and innovation. *> The shale “plays” were touted as
a “discovery” of vast new reserves of domestic natural gas, and experts who dared question this
rosy picture had their articles pulled. * True to its wild west heritage of “shoot first, ask

questions later,” the United States embraced HVHF simply because it had been invented — and

promised to release a vast trove of natural gas. *’ The icon of clean energy — the blue flame of



natural gas — was transferred from conventional to unconventional gas drilling without a second
thought.

However, someone seemed to be aware of the negative impacts of this new technology as
the federal government systematically excluded and exempted hydrofracking from seven
environmental statutes. *® These include the Clean Water Act (CWA), Safe Drinking Water Act
(SDWA), Resource Conservation and Recovery Act (RCRA), Clean Air Act (CAA),
Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA or the
Superfund Act), Emergency Planning and Community Right to Know Act (EPCRA), and
National Environmental Policy Act (NEPA). *® Some of these exemptions were included in the
2005 Energy Policy Act, which was passed under then President George W. Bush and Vice
President Richard B. Cheney. *° For example, environmental reviews are to be expedited when
gas drilling or transmission lines are sited on federal land. ** In a similar fashion of fostering
laxness over precaution, the 2005 Energy Policy Act exempted the oil and gas industry from
having to comply with the underground injection provisions in the Clean Water Act and Safe

Drinking Water Act. >

C. Cumulative Impacts of Unconventional Gas Drilling

To understand why 70% of residents in affected counties in New York State oppose
fracking, one must imagine exactly what is entailed to put a shale well into production, and then
extend and compound that volume of activity over space and time to generate a mental model of
the impact of the tens of thousands of gas wells needed to achieve the projected production. >
There is no easy comparison to assist in generating this mental map; the size and scope of
industrial activity this generic environmental review will enable is unprecedented in New York

State. However, a statement in a report to the United States Energy Information Administration



on the 750 trillion cubic feet of shale oil and gas estimated to exist in the United States might
help: “In order to realize this production, substantial drilling is required. As the effective lifespan
of the shale gas wells is relatively short, new wells are required to maintain current production
levels as well as increase them.” **

New York State applies different standards for the various drilling techniques and
formations. > Therefore each combination must be individually assessed and layered on top of
another in order to comprehend the potential density of a complete build out of gas wells.
According to the state’s spacing law, a multi-acre well pad will be permitted every square mile
for horizontal drilling in a specific shale formation. *® Depending on the size, shape, and
topography of the unit, it is possible that one to sixteen horizontal gas wells will be drilled and
fracked per square mile. °’ In addition, vertical infill wells, based on a forty-acre spacing unit,
may be permitted within this same square mile in order to extract gas from areas the horizontal
drilling could not reach. *® A standard DEC permit will require all wells within a spacing unit to
be drilled within three years. *® However, because gas production tends to drop off precipitously
in tight shales, each of these wells may have to be refracked to keep the gas flowing, potentially
making each well pad a continuous site of industrial activity. *

More significantly, New York State has multiple formations of low permeable shales that
can be productively tapped, with the Marcellus and Utica being the most extensive. ® This
means that two companies could each have a well pad on all, or a portion, of the same 640-acre
spacing unit, with one company targeting the Marcellus and the other targeting the Utica. In
addition to the tight shales, there are conventional formations, such as the Trenton Black River

and Herkimer, with distinct spacing units, that can also be drilled within the same surface area. ®

Therefore, in many areas of the state, this generic state-wide environmental review of HVHF,



which will co-exist with the 1992 GEIS, will theoretically enable many distinct well pads to be
permitted per square mile. ®

When calculating the cumulative impact, in addition to the number of wells, one must
also factor in the amount of land disturbed, and the impact of the activity associated with
bringing each well into production. ® Industry estimates that the average size of a typical HVHF
well pad will be 3.5 acres. ® Some well sites will have ponds for the storage of fresh water or the
flow back of drill cutting fluids. °® Each pad will also require an access road and pipelines for
gathering the gas for distribution. ¢’ The DEC has estimated that it will take 3,959 heavy truck
trips, and 2,840 light truck trips to frack one horizontal gas well using HVHF. ® These trucks
will be needed to prepare the access roads, well pads, and ponds; deliver the rig, pipes, water and
chemicals needed to frack a well; and remove all of the waste products. The drilling and fracking
process will take place twenty-four hours a day, seven days a week, accompanied by high
intensity lights and sound that will shatter what had been a dark and quiet country scene. *

New York has about 28,500 square miles of Utica shale and 18,700 square miles of
Marcellus shale beneath its surface, and the two formations overlap each other in the southern
half of the state. " In addition, there are layers of sandstones, and other formations, that may
contain gas that will be drilled in the future. It is only when gas wells for all of these overlapping
formations get added together, with the total maximum number of trucks, water, chemicals,
lights, sounds, spills, and vapors, that the true picture of what could happen as a result of this

generic environmental review begins to emerge. *

I11. Resource wars: the collision of water and energy, and the politics of who gets gas

versus who gets “fracked.”



There have always been people who have paid the price for the extraction of fossil fuels
so that others could purchase it and live the easy life. > In many ways the situation that is
proposed for New York State, in regards to gas drilling, is similar to what has been taking place
around the globe, but in New York, the drilling, selling, and consumption of the fossil fuels
would be happening in close proximity. Suddenly, we, or our neighbors, are the ones who are
being threatened by the ill health and environmental degradation of fossil fuel extraction, making
it harder for us to hide from the consequences of our energy consumption. "

Every gas well using high-volume hydraulic fracturing (HVHF) with horizontal drilling
turns millions of gallons of pure water into toxic waste. This puts direct pressure on the quantity
and quality of fresh water available for all other uses. In addition, there is the problem of how to
separate and dispose of the waste. New York State does not have facilities that are capable of
removing the radioactivity, chemical compounds, heavy metals, and brine that emerge from the
earth with the gas. " Even if treatment facilities are constructed, fracking still has the potential to
contaminate surface and ground water through spills, leaks, and effluent discharge because of the
need to transport the material from the well pads to the facility, and the impossibility of
removing all of the toxins in a cost-effective manner. ™ The state could require the industry to
distill the wastewater — a process that would be able to remove the salts. "® However, in that
scenario, the amount of energy needed to extract the gas, and remove the contaminates, may be
greater than what is produced from burning the natural gas, resulting in a net loss of energy. ”’
Irrespective of the approach that will be taken, the industry will still have to dispose of the
residuals — the concentrated toxins that are left after the water is cleaned. ® In the ultimate form

of “sweeping the dirt under the rug,” some states force the fracking waste back into the earth.
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However, this has been causing earthquakes in some areas, and the geology in New York State is
not conducive to these injection wells. ™

New York State has abundant water supplies that could be contaminated by fracking.
This water normally provides a habitat for countless species, and potable water for tens of
millions of people. There are seventeen watersheds in the state, 7600 freshwater lakes, ponds,
and reservoirs, two great lakes, and 70,000 miles of rivers and streams. 2 The Susquehanna,
Chemung, and Delaware Rivers have their headwaters in the area that lies above the Marcellus
and Utica shales. & In addition, the state has an extensive network of primary and principal
aquifers. 8 Both types are considered “highly productive,” but primary aquifers are those that are
currently being used by a major municipal water supply system. 3 Finally, there are many
dispersed springs and aquifers, which are relied on by homeowners across the state. Many of
them are perched aquifers, which are usually smaller in size.  Perched aquifers are abundant in
New York State, but have not been mapped. In many instances they are located close to the
surface of the earth, and are particularly vulnerable to surface disturbances and spills.

In the current draft SGEIS, the DEC is proposing different standards for different water
supplies, with the amount of protection directly correlated to the number of people dependent
upon that water supply. For example, no drilling can take place within 4,000 feet of the border of
watersheds of New York City and Syracuse, which have been granted filtration avoidance. %
However, fracking can take place within the watersheds that supply water to smaller cities,
with a setback of 2,000 feet from the wells, reservoirs, or streams that supplies the reservoir. &
For the first two years, no well pads can be located within 500 feet of a primary aquifer. %
Placing a well pad within 500 feet of a principal aquifer or private well, or within 150 feet of a

stream, lake, or pond is not forbidden; it just requires a site-specific environmental review. %
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These proposed bans, moratoria, and setbacks are proportional to the quantity of water served,
with the water supplies of the most densely populated areas getting the greatest protection, and
individual homeowners, and currently underutilized watersheds, getting the least amount of
protection. *° These standards defy logic, and many people are convinced that the DEC’s plan is

based on political expediency, not scientific fact.

A. Water law in New York State

In addition to the DEC’s proposed regulations, the gas industry’s use of water in the
extraction of methane from low permeable shale will be subject to both common and statutory
laws. ** These laws include torts, nuisance, riparian rights, state permits for water withdrawals
over 100,000 gallons, interstate compacts for the Susquehanna and Delaware River Basins, an
international compact for the Great Lakes and Saint Lawrence Seaway, and the federal Clean
Water Act. Finally, under the DEC’s proposal, the Safe Drinking Water Act will determine if a
watershed is exempt from all HVHF based on its filtration avoidance status.

Since there are overlapping local, state, interstate, and federal laws, preemption is likely
to be a recurring issue. The problem has already emerged in terms of whether local
municipalities can exert their land use powers to determine where gas drilling can take place
within their borders. % Industry and landowners claim that the DEC has the sole right to regulate
gas drilling, while towns argue that local land use laws are not regulating how the industry

operates, but whether and where they can drill. %

Riparian rights

Riparian rights are derived from English common law and have been adopted in about

thirty-two states in the eastern part of the Nation, including New York. A riparian parcel is land
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that adjoins a natural body of water, such as a river or stream, and is thereby granted a property
right to use the water — along with all of the other riparian parcels. ** Traditionally the doctrine
guaranteed absolute quantity and quality of water, meaning that no riparian owner could
diminish the flow of water, or pollute it. *> However, over time, this was reduced to a
reasonableness standard, which means that a plaintiff must now prove that the defendant
unreasonably took too much water, or unreasonably polluted it. *® Riparian use of water is
limited to the watershed from which it is taken. *’ If a court decides that the use, or abuse, by the
defendant is unreasonable, then the judge can provide equitable relief by balancing, adjusting, or
apportioning the uses of the other riparian owners so that all of them get enough water, or clean

enough water, based upon the circumstances of that particular case. *

Statutory permits

In 2011 New York State enacted a law requiring a permit for the use of water by
industry, commerce, and agriculture. * Water withdrawals over 100,000 gallons per day now
require the approval of the DEC. % While the bill was promoted by large environmental
organizations, and enjoyed strong support amongst legislators, it was widely opposed by
grassroots organizations that oppose fracking. '°* The citizen advocates believe the gas industry
should have to pay for all of the water it uses, that the law includes unnecessary loopholes, and
that it will result in unintended consequences. % For example, gas drillers could simply hire
multiple truckers to take 95,000 gallons of water per day as a way to avoid the need for a permit,
and thereby get the water for free. '® Alternatively, the law may establish a less stringent cost
and permitting standard for the Great Lakes than the Susquehanna and Delaware River Basins,

thereby causing an unequal drawdown of water from those international waters. ***
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Other eastern states have been operating under a combination of common law riparian
rights and a statutory permit system for some years, and this hybrid system is now referred to as
regulated riparianism. 1> While the judicial system in each state has interpreted regulated
riparianism differently, most of them now allow water to be used on non-riparian land, or even
outside of the watershed from which it was drawn. ‘% Neither of these uses would be allowed
under a pure riparian system. However, these regulations were promulgated for a reason. The
vast increase in population, complexity of water use, and global warming have lead to the need

for a unified system of regulations to protect a consistent flow of water. 1%

Interstate and international compacts

New York State is home to the headwaters of the Delaware and Susquehanna Rivers,
both of which are governed by an interstate compact. ‘% The Delaware River Basin Commission
(DRBC) was created in 1961, and is comprised of the governors of New York, Pennsylvania,
New Jersey, and Delaware. In addition, the North Atlantic Division Engineer of the U.S. Army
Corps of Engineers serves as the federal representative. The Susquehanna River Basin
Commission (SRBC) was created in 1970, and shares a similar structure as the DRBC’s, except
the affected states are New York, Pennsylvania, and Maryland. Both compacts call for the
protection of both the quantity and quality of the water. 1 In addition, New York State is a
member of the Great Lakes-St. Lawrence River Basin Water Resources Compact, which also
restricts water use and withdrawal out of the basin. **°

To date the Delaware River Basin Commission has not allowed any water withdrawals
from within the watershed. On a number of occasions it was poised to finalize regulations and
begin issuing permits, but each time there was a flood of opposition, and the DRBC postponed

making the decision. ** The latest example took place in November, when a meeting was
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cancelled after the Governor of Delaware stated he would be voting against the regulations. *2 In

addition to public comments and political pressure, there has also been legal action to protect the
watershed from potential harm. Last spring New York State Attorney General Eric
Schneiderman sued the Army Corps of Engineers for their failure to initiate a full environmental
review before allowing hydrofracking in the basin. ** Since then, the federal government has
moved to dismiss the complaint, and the Attorney General has continued to oppose the proposed
regulations. ***

In contrast, the Susquehanna River Basin Commission has given a green light to gas
drilling, and authorizes water withdrawal permits for hydrofracking at almost every meeting. **°
Since their compacts are similar, this highlights the stark difference in the politics and
administration of the SRBC and the DRBC. For example, this past summer the SRBC proposed
rules that would relax water withdrawal standards. *'® This resulted in public comments calling
for strict protection of the water, and a cumulative analysis of the health and water impacts. **’
However, the SRBC has not been responsive, and the New York State Attorney General has not

sued the SRBC as he did the DRBC.

Clean Water Act (CWA)

In 1972 Congress passed the Clean Water Act so “that the discharge of pollutants into the
navigable waters be eliminated by 1985.” 8 To achieve this lofty goal, it was mandated that
“the discharge of any pollutant by any person shall be unlawful.” ** However, not every spill or
hillside runoff qualifies as a discharge because, by definition, it has to originate from a “point
source.” *?% Injection wells associated with the oil and gas industry are specifically excluded
from the definition of pollutants. *** In addition, the oil and gas industry is exempt from the

CWA'’s storm water runoff program. %
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Concurrent with the goal of eliminating pollution, the CWA allows a person to discharge
pollution — as long as they have a permit to do so. ?* In most states, including New York, the
state’s environmental agency issues permits and enforces the CWA. *2* Therefore the gas
industry will need permits for discharging pollutants from a point source into water, and for
dredging and filling wetlands. **> For example, if the industry were to build an industrial waste
water treatment facility, then it would need a permit in order to discharge the effluent. ** This
permit would specify the location of the outfall and the exact amount of toxins that could be
discharged on a daily or monthly basis. **" However, the EPA has not issued effluent limitation
guidelines for hydraulic fracturing fluids, and high-level radioactive waste cannot be discharged
into navigable waters. *® In a different scenario, if a drilling pad were to be located in a wetland,

then the company would have to get a dredge and fill permit before they could proceed. *#

Safe Drinking Water Act

The Safe Drinking Water Act (SDWA) was enacted to establish minimum standards for
public water supplies. *** As amended, it mandates that surface water supplies that have at least
fifteen service connections, or regularly serve at least twenty-five people for sixty days of the
year, be filtered. *** The required treatment is directly based on the quality of the source water.
Systems with fewer connections, or users, do not have to filter. In addition, there is a filtration
avoidance exception that allows a municipality to use a combination of social and biological
controls, instead of technology, to ensure that the water is free of pathogens. The regulations that
enable filtration avoidance mandate a watershed control program over “human activities which
may have an adverse impact on the microbiological quality of the source water.” **2

The Catskill and Delaware watersheds, which are located west of the Hudson River,

normally supply New York City with 90% of its water. *** In 1993, the US Environmental
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Protection Agency (EPA) issued its first filtration avoidance determination (FAD) for these two
watersheds. *** However, in order for it to be renewed, the City had to revise its watershed
agreement, buy land, and upgrade its wastewater treatment facilities. **> After extensive
negotiations, the EPA, New York State Department of Health, New York City, upstate
communities, and some environmental nonprofits signed a Memorandum of Agreement whereby
the City would pay for upgrades to septic systems, wastewater treatment plants, and barnyards,
and implement other programs that would limit the possibility of microbial contamination in the
water. ** In exchange, the residents and municipalities in the two watersheds were subject to
more stringent requirements than found in the rest of the state. In 1997 and 2002, the EPA
granted the City its second and third five-year FADs, and in 2007 it granted a ten-year FAD. ¥
However, the EPA, which administers the SDWA, does not simply divide watersheds
into filtered and unfiltered systems. Instead, the agency requires a multi-barrier approach to
protect the quality of all surface waters, even if the water is going to be filtered before it is
consumed. **® This multi-barrier approach was incorporated into the SDWA as part of the 1996
amendments, and memorialized in the 1997 New York City filtration avoidance Memorandum of
Agreement. **°
[T]he effectiveness of the filtration process and complexity of plant operation is
dependent upon the quality of the water entering the filtration plant. In addition,
many contaminants are not removed by conventional filtration. Therefore it is clear

that enhancement of the City’s existing watershed rules and regulations would be

necessary even if the City were to build filtration plants to filter its entire water

Supply 140
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Unlike the EPA, the DEC draws a sharp distinction between filtered and unfiltered water
supplies in its draft SGEIS. The DEC concludes that gas drilling poses a remote but unacceptable
risk to unfiltered drinking water, and proposes a complete ban in those watersheds. *** The DEC
reaches this conclusion by assuming that gas drilling will create more turbidity than other
development, and that fact, along with the risk of toxic spills, may result in the loss of filtration
avoidance. 1 Therefore the agency has proposed a complete ban on gas drilling within 4000 feet
of the border of the Catskill and Delaware watersheds, which supply New York City, and
Skaneateles Lake, which supplies Syracuse, as those watersheds currently have filtration
avoidance. 1*® Gas drilling in watersheds that are filtered can proceed, as can drilling in the
unfiltered watersheds and recharge areas of individual homeowners.

In addition to surface water requirements, the SDWA also includes an underground
injection control (UIC) program. *** However, the oil and gas industry’s use of hydrofracking
was granted an exemption to this program in the 2005 Energy Act. *** This exemption is
commonly referred to as the Halliburton loophole because of Dick Cheney’s role as both Vice
President of the United States and former CEO of Halliburton, the company that controls the
patent on the technology that underlies hydraulic fracturing. *°

Hydraulic fracturing and injection wells are also becoming associated with other
unintended consequences — namely volcanic activity and earthquakes. ** It appears that injecting
fluids deep into the earth adds pressure to faults and provides lubrication for slippage, and there

is at least a location-based correlation between fracking and earthquakes. **®

B. Is unconventional gas drilling worth the risks?
Every step of the process of HVHF carries significant risks to water, and the people,

plants, and animals that rely on it. For example: (1) well pads, access roads, and pipeline
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construction cause forest fragmentation, stormwater runoff, and degradation of water quality; **°
(2) water withdrawals threaten aquatic life, water quality, and the rights of riparian users; **° (3)
toxic fracking chemicals are spilled during transport to the site, on-site, or at some stage of

151

processing flowback waste; > (4) methane can seep through the cement casings outside the well

piping and cause explosions, water contamination, and powerful greenhouse gas emissions; ***

(5) water supplies can be contaminated with methane and fracking fluids; *3

(6) waste water can
pollute rivers either through spills or the discharge of effluent that has not been adequately
treated; *** and (7) people and animals can be sickened by heavy metals, volatile organic
compounds, endocrine disruptors, and radioactivity. > While New York State’s common law
and statutes may provide remedies after an injury has occurred, they are incapable of stopping
the impacts and accidents that are associated with fracking.

The most infamous example of gas drilling fouling private water supplies took place in
Dimock, Pennsylvania, where, three years ago, methane leaked from nearby gas wells into water
aquifers, flinging an eight-foot wide concrete slab off the top of a well, and contaminating the
water of sixteen households. **® The gas companies were fined and ordered to provide water to
the residents, but were recently allowed to stop delivering water by the Pennsylvania Department
of Environmental Protection. **" However, the U.S. EPA recently reopened its investigation,
stating that the well water test results “merit further consideration.” *8

In an attempt to control the impacts of unconventional gas drilling so that such events do
not happen in New York State, the DEC has developed a regulatory regime that offers guidelines
on how to build well pads and access roads, store fracking chemicals, and case well bores. **°

However, many citizen advocates do not believe these regulations will stop the fragmentation,

the spills, the contamination, or the sickness. **° Nor do the proposed regulations reassure the
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people who live where the drilling will take place. *** Many have come to understand that the
entire enterprise surrounding unconventional gas drilling is a form of madness that ensures our
continued addiction to fossil fuel. *** In response, some of these citizen advocates have drawn
the line in the sand and hope to stop the development of this decentralized and invasive form of
energy extraction before the infrastructure makes it a fait accompli. %2

On the other side are government officials, industry, and others who have an interest in
maintaining the world’s dependence on fossil fuel. *** They promote unconventional gas drilling,
saying that it can be done safely if requlated properly. *® Many of them believe that natural gas
is cleaner than coal, and could reduce our greenhouse emissions. However, recent studies
question that assumption because methane is twenty to twenty-five times more potent as a
greenhouse gas than carbon dioxide, and its impact could be particularly damaging in the short
term as climate change approaches a tipping point. *°® Others point out that fracturing shale may
create long term pathways for the migration of methane from the depths of the earth to
atmosphere. " In New York State, the governor, the DEC, and many of the people who live on
the receiving end of the gas pipelines favor the development of shale gas. But they hide behind a
secret that is obvious to the rest of the state — they do not want any gas drilling in the watersheds
that supply them with water. %8

Contrary to many people’s understanding, New York City and Westchester County are as
vulnerable to the gas drillers as the rest of the state. The proposed ban in the Catskill and
Delaware watersheds is dependent on maintaining filtration avoidance, and there is no guarantee
that status will last, particularly if gas drilling proceeds in the rest of the state. **° The
demographics of New York State have changed dramatically over the last thirty years, with

many people moving upstate from urban and suburban areas. *”° These “transplants” — as the
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locals call them — will simply emigrate from watersheds where fracking is allowed into the
Catskill and Delaware watersheds in order to avoid gas drilling. Their immigration will increase
the number of single-family homes and subdivisions in the Catskill and Delaware watersheds.
Clearing land for new homes will increase turbidity and probably trigger an order to filter. ** In
fact, the DEC refers to a study that indicates that even under current trends, New York City is
likely to lose its filtration avoidance status. 1> According to the draft SGEIS, once the EPA
orders filtration, then fracking would be permitted in the Catskill and Delaware watersheds.
The proposed schedule for buffers and bans in the draft SGEIS implies that the DEC is
intending to phase in gas drilling across the state. The water supplies of the rural areas are being
given the least amount of protection when hydrofracking starts, and after two or three years, the
buffers for primary and principal aquifers may be reduced. *”® Once the industry becomes well

established in the state, then even the watersheds that currently enjoy a complete ban, because of

filtration avoidance, may lose that protection and also get fracked.

C. Some municipalities just say no

In 2011, citizens and elected officials outside of the Catskill, Delaware, and Skaneateles
Lake watersheds realized that the state was not going to protect them from the gas drilling
industry. Towns across the state started using their land use and zoning powers to ban heavy
industry, including gas drilling. *** It did not take long for landowners and the industry to react.
In mid-September, the Town of Dryden was sued by the Denver-based Anschutz Exploration
Corporation and the Town of Middlefield was sued by Cooperstown Holstein Corporation. "
The plaintiffs in both cases claim that the local laws are preempted by a state statute that gives
the DEC the sole right to regulate gas drilling. }"® Defendants rely on a parallel situation, in

regard to mining, that went to the New York Court of Appeals. The state’s highest court held
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that a statute giving the DEC the right to regulate how an industry operates does not preempt a
municipality from regulating whether and where that industry operates within its borders. ’*
Oral arguments in the Dryden case were heard on November 4™, and in the Middlefield case on
December 13™. 8 During oral arguments in the Middlefield case, an attorney for the plaintiffs
argued that a ban cannot be harmonized with the DEC’s regulations. 1" However, the attorney
for the amici succinctly countered that the New York Court of Appeals supported a complete ban
in Gernatt. *®

The lawsuits have not stopped municipalities from moving forward to protect the health,
safety, and welfare of their residents. Dozens of cities, towns, and counties have passed
ordinances to either temporarily or permanently ban gas drilling within their borders. *** The
latest was the city of Binghamton, which lies in the heart of the most sought after Marcellus
shale. '® To assist this home rule movement, legislation was introduced last year to clarify that
state law does not preempt municipalities from enacting local laws and ordinances of general

applicability. ** While it did not pass in 2011, the legislation will be reintroduced during the

2012 session. &

V. Conclusion

Industry has attempted to associate shale gas drilling with the clean blue flame of
conventional gas drilling. While their branding succeeded for a number of years, fracking is now
associated with dirty water that bursts into flames. Many citizen advocates from New York State
do not believe that the intense, decentralized process of extracting methane from almost solid
shale can be done safely, and simply want it banned. Their representatives in state and national
governments need to catch up with them, and promote truly clean alternatives to power our

Nation. The fate of the Empire State is in their hands.
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