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artificial heart and a surrogate's decision to become impregnated by 
artificial insemination and to surrender the child born pursuant 
thereto to the adopting couple at birth. While artificial insemination 
may no longer be considered physical human experimentation, sur- 
rogate parenting may be considered psychological human experi- 
m e n t a t i ~ n . ' ~ ~  Thus, it is essential that the surrogate be fully informed 
of the risks she is undertaking. 

The surrogate may be less likely, however, to receive adequate 
counselling and information than the patient undergoing physical 
human experimentation such as the implantation of an artificial heart. 
The doctor who implants an artificial heart hopes that the patient's 
health will improve. The overall purpose is to advance medical 
techniques in order to prolong life. The participants in a surrogate 
agreement, however, are not primarily, or even secondarily, con- 
cerned with the surrogate's welfare. The adopting couple is primarily 
concerned with obtaining a baby. The organization which brings the 
parties together is a business enterprise which is interested primarily 
in making a profit.15' Accordingly, an extra effort must be made to 

156. "Experiment" has been defined as "[tlhe process of testing," BLACK'S 
LAW DICTIONARY 519 (5th ed. 1979), o r  as "any action or  process designed to 
find out whether something is effective, workable [or] valid," WEBSTER'S NEW 
WORLD DICTIONARY 493 (2d Coll. Ed. 1984). It has also been defined as "any 
action or  process undertaken to discover something not yet known." Id. Surrogate 
transactions arguably involve a process designed to discover whether women are 
generally capable, emotionally and psychologically, of giving consent prior to 
conception to surrender their child to another couple and terminate their parental 
rights. 

157. At Surrogate Parenting Associates (SPA), the Kentucky organization 
which facilitates surrogate transactions, "a couple receives the benefits of SPA'S 
screening, matchmaking, and medical services . . . [flor a fee that generally starts 
at $25,000." Note, An Incomplete Picture, supra note 7, at 237. SPA does, however, 
provide for some psychological screening of the surrogate: 

[Tlhe prospective mother . . . travels to [SPA] for a two-day visit. 
During her stay, she undergoes psychiatric interviews and a battery of 
intelligence and basic personality tests. This testing is designed to an- 
alyze the surrogate mother's ability to surrender her child after delivery, 
and to reveal the personality disorders or low intelligence. 

Id. at 239. 
While the counselling mechanism has been established, it is not clear that the 

counselling is adequate. "In one firsthand account, the interview with the psy- 
chologist [at SPA] involved only basic questions and inquiries about future plans. 
The intelligence test was omitted, since the woman was 'obviously bright."' Id.  
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ensure that the surrogate is adequately advised of all the risks of 
artificial insemination, including, in the case of surrogacy, the psy- 
chological risks associated with pregnancy and childbirth. Even when 
the surrogate is so advised, her final consent must be given after 
the birth of the child because it is not possible to understand, prior 
to conception, the psychological risks she is taking.158 

The consent of the surrogate to surrender the child is also invalid 
because the surrogate parenting scheme contemplates that a fee over 
and above actual medical and/or legal expenses will be paid by the 
adopting couple to the surrogate. Surrogates have proffered a variety 
of reasons for their decisions to agree to surrogacy. Some assert that 
their main objective is to give the gift of life to another c0up1e.l~~ 
Others acknowledge that they acted as surrogates because of the 
financial incentive.I6O Whatever their professed reasons, it is generally 
agreed that if there were no fee paid to surrogates, the practice 
would all but disappear.I6l Thus, although very few studies have 
been conducted on the motivations of women who agree to act as 
surrogates, the information that is available suggests that they are, 
to a significant degree, financially needy162 and that the financial 
incentive for entering into a surrogate parenting agreement is a 
strong one. This financial incentive may be sufficient to induce a 
woman to enter into the surrogacy agreement - an agreement she 
probably would not otherwise make, and one that she may later 
regret. The surrogate's fee particularly threatens the voluntariness 
of consent of a surrogate in dire financial straits.163 

158. See supra notes 130-138 and accompanying text. 
159. Parker, Motivation, supra note 8 ,  at 117-18. 
160. Id .  (study on the motivations of 125 women who applied to become 

surrogates found that 89% of 122 women would not participate unless they received 
a fee of at least $5,000). See also TASK FORCE REPORT, supra note 3, at 25. 

161. TASK FORCE REPORT, supra note 3 ,  at 25. 
162. In Baby M ,  for example, the Whiteheads filed for bankruptcy in or 

about 1983. 217 N.J. Super. 313, 339, 525 A.2d 1128, 1140 (Super. Ct.  App. 
Div. 1987). In addition, they had been in default on both of the two mortgages 
on their home and were at one time faced with foreclosure proceedings. Id. at 
340, 525 A.2d at 1140. See also TASK FORCE REPORT, supra note 3, at 25 ("Surrogates 
generally . . . are of modest or moderate financial means. One study found that 
over 60% worked outside the home or had husbands who worked while 40% were 
unemployed or received some sort of financial assistance or both. The annual 
incomes of surrogates ranged from $6,000 to $55,000."). 

163. See, c . Q . ,  Baby M ,  109 N.J. at 425, 537 A.2d at 1241 ("[Tlhe monetary 
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While the fee received by the surrogate - typically between 
$10,000 and $30,000 - is not enough to make the surrogate rich, 
it is sufficient to vitiate consent. Courts have held that much lower 
financial incentives vitiated the biological parents' consent to an 
adoption.I6* In Barwin v. Reidy, consent was vitiated when the adop- 
tive parents paid the biological parents $400 for two children in 
exchange for the biological parents' consent to the ad0pt i0n . l~~  The 
court in Barwin so held despite finding that both the biological parents 
and the adoptive parents were acting out of concern for the children's 
welfare.16'j If relatively small sums can vitiate the consent of the 
biological parents' consent to adoption, a fortiori $10,000 should 
vitiate the surrogate's consent."j7 

B. Violation of Baby Selling Prohibitions 

Despite the states' well-defined public policy against baby selling, 
it has been argued that surrogate parenting agreements are legitimate. 

incentive to sell her child may, depending on her financial circumstances, make 
her decision less voluntary."). In a study on the motivations of 125 women who 
applied to become surrogates, 40% of the first 50 applicants were unemployed or  
receiving some sort of financial assistance. Parker, Motivation, supra note 8 ,  at 117. 

164. In Downs v. Wortman, 185 S.E.2d 387, 228 Ga. 315 (1971), for example, 
the court held that an offer to pay airfare for the biological mother to travel between 
Georgia and Illinois vitiated consent. 

165. 62 N.M.  183, 196, 307 P.2d 175, 184 (1957). The  $400 payment was 
not to reimburse the biological parents for medical or  other legitimate expenses. 

166. Id.  at 195, 307 P.2d at  183. Cf. Hendrix v. Hunter,  110 S.E.2d 35, 
41, 99 Ga .  App. 785, 793 (1959) (Felton, C.J.,  dissenting) ("Monetary consid- 
eration to a mother, or  its equivalent, which forms the basis of an  adoption contract, 
vitiates the agreement."). Cases which conclude that payment to the biological 
mother does not vitiate consent involve payments to cover medical and legal fees 
or  other legitimate expenses. See, e.g., Gorden v. Cutler, 324 Pa. Super. 35, 471 
A.2d 449 (1983); Cohen v. Janic, 57 Ill. App. 2d 309, 207 N.E.2d 89 (1965). 

167. Arguably no parent would give his or her child up for adoption if they 
could afford to care for it, even in a traditional adoption. Barwin, 62 N.M. at 
198, 307 P.2d at  185. Thus ,  even in a non-surrogate adoption, the adoptive parents 
are likely to be wealthier than the biological parents. Therefore, the restrictions 
on payments to the biological parents should be strictly enforced to ensure that a 
biological parent in dire financial straits is not induced to give his or  her child 
up for adoption based on some financial incentive. Of course, parents may give 
children up for adoption for reasons independent of money. For example, teenage 
mothers who conclude that they would rather not be burdened with the responsibility 
of child rearing at a young age may place their children for adoption regardless 
of their financial status. 
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SURROGACY AND ADOPTION 

One argument advanced is that the adopting couple is not buying 
a baby, but is paying the surrogate for her services.'G8 Another 
argument is that the evil that the baby-selling statutes were enacted 
to prevent does not exist in surrogate arrangements.IG9 Neither ar- 
gument is compelling. 

The argument that the payment made to the surrogate is for 
her services rather than for the right to adopt the child places form 
over s u b ~ t a n c e . " ~  While the surrogate parenting agreement may state 
that the fee is for the surrogate's services, such a statement is not 
supported by the facts. An examination of the fee structure of a 
typical surrogate parenting agreement reveals that the fee paid to 
the surrogate is not just for the surrogate's services, but rather is a 
fee for the purchase of the baby itself. In the typical surrogate 
parenting agreement, the surrogate's fee ranges from $10,000 to 

168. Keane, supra note 7, at  152-59. 
169. Id. at 154. See also Katz, supra note 4. A third consideration is whctl~cr 

the biological father, who is genetically related to the child, can be said to li,t\.c* 
purchased his own child. One commentator concludes that the Thirteenth Amentl- 
ment to the United States Constitution, which prohibits slavery and thus the salt. 
and purchase of human beings, also prohibits surrogacy. Means, supra note 1 ,  211 

478-79. "A modern father . . . has, by virtue of his paternity, his own parental 
rights to the child. What he does not have is the mother's parental rights. Salt. 
of her parental rights is the equivalent of sale of the child." Id. at  449 n.18. C'. 
Hawkins v. Frye, 1988 W L  59841 (Del. Fam. Ct .  May 25, 1988) (West). There 
a divorcing couple contractually agreed to terminate the father's parental rights. 
The  court, finding that this provision violated public policy, explained: 

Although this case does not involve a parent receiving money for placing 
his child for adoption as did [Baby MI,  it does involve terminating one's 
parental rights, the effect of which would be to avoid paying child 
support. This smacks of the same forbidden motivation: giving up a 
child for monetary benefit. 

Id. at 6. 
If the surrogate were a gestational surrogate only, gestating a fetus created 

by the adopting couple, a question would arise regarding who would be considered 
the biological mother of the child, and thus, whether the biological father would 
still be purchasing the biological mother's parental rights. See supra note 5 .  

170. Compare In re Baby M ,  109 N.J. 396, 537 A.2d 1227 (1988) (surrogate 
parenting constitutes private placement adoption) with MBW Contract, supra note 
9, at 2, which states that the fee is "compensation for services and expenses, and 
in no way is to be construed as a fee for termination of parental rights or a 
payment in exchange for consent to surrender a child for adoption." (This portion 
of the contract is reprinted in 109 N.J. at 471, 537 A.2d at 1266.) Of course, 
stating this as a proposition does not make it so. 
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$30,000 plus medical and legal expenses.I7l This fee is normally held 
in escrow until the surrogate releases the child to the adopting couple. 
If the surrogate fails to deliver the child, the fee is reduced. In Baby 
M, for example, the contract entered into by Mary Beth Whitehead 
provided that she was to receive a $10,000 fee. If she failed to 
surrender the child, however, she was only entitled to receive $1,000 
at most. If she miscarried prior to the fifth month, she would receive 
no compensation aside from being reimbursed for her medical ex- 
p e n s e ~ . ' ~ ~  Thus, her fee, and surrogates' fees generally, are vastly 
larger if they deliver a child to the adopting couple than if they fail, 
for whatever reason, to deliver the child. In effect, the surrogate is 
paid a success fee. The success fee to a surrogate is analogous to 
the fee paid a real estate broker upon the closing of a home sale, 
an investment banker upon the closing of a financing or merger, or 
any other broker upon the closing of a transaction. Thus, more 
penetrating analyses recognize that the adopting couple is clearly 
paying the surrogate in order to purchase a ~hi1d.I '~  

A suggestion has nevertheless been made that paying a fee to 
a surrogate is legal since most states permit the payment of money 
in connection with the adoption of a baby, including the payment 
of medical and legal fees, payment of an adoption agency fee, and 
the like.174 But such fees are quite different from a separate fee for 
surrendering a child. Once again, an analogy may be made between 

171. See, e . g . ,  Surrogate Parenting Associates, Inc., v. Commonwealth ex re f .  
Armstrong, 704 S.W.2d 209, 211 (Ky. 1986) (In addition to the surrogate's fee, 
"the [biological] father assumes responsibility for medical, hospital, travel, labora- 
tory and other necessary expenses of the pregnancy. . . . T h e  biological father 
[also] pays the attorneys' fees."). 

172. See MBW Contract, supra note 9,  at  para. 10, reprinted in 109 N.J. at  
472, 537 A.2d at 1267; Baby M, 109 N.J. at 424, 537 A.2d at  1241 ("As for the 
contention that the Sterns are paying only for services and not for an adoption, 
we need note only that they would pay nothing in the event the child died before 
the fourth month of pregnancy, and only $1,000 if the child were stillborn, even 
though the 'services' had been fully rendered."). 

173. See, e . g . ,  Wolf, supra note 9, at 388 ("We need to acknowledge and 
explore the extent to which surrogacy is the payment of money for children . . . .") 
(emphasis in original); Katz, supra note 4, at  22 (distinguishing surrogate parenting 
agreements from baby-brokering in the black market regardless of whether the 
couple "is viewed as paying the surrogate . . . for her services or  as paying for 
the rights to a child"). 

174. See supra notes 100-101 and accompanying text. 
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a surrogate transaction and the purchase of a home. A purchaser 
of a home normally pays legal fees, title insurance fees and many 
other collateral fees in connection with the purchase. It is undisputed, 
though, that the ultimate aim of the transaction is for the seller to 
sell and the buyer to buy the home. Irrespective of any other expenses 
involved in the transaction, the seller receives the purchase price of 
the home. In a traditional adoption, the permitted payments are not 
generally made to the biological mother in consideration for her 
child. Rather they are made to the lawyer, the hospital, and other 
persons or institutions legitimately entitled to be paid. A payment 
made directly to the biological parents must be for the purpose of 
reimbursing out-of-pocket expenses.175 In the surrogacy context, the 
adopting couple might similarly be permitted to pay such legitimate 
collateral expenses of the surrogate as her medical expenses. These 
expenses are the same as the collateral expenses incurred in a tra- 
ditional adoption, and are analogous to the collateral expenses in- 
curred in connection with the sale of a home. The fee paid to the 
surrogate in excess of her legitimate expenses, however, constitutes 
the price of the child, just as the amount paid by a buyer of a house 
in excess of the collateral expenses is the price of the house. The 
surrogate situation cannot be distinguished from a traditional adop- 
tion with respect to state prohibitions against baby-selling. "It is a 
very short step, legally, from saying that it is acceptable for a woman 
to accept money for the transfer of a child who is purposefully 
conceived to saying that a woman may accept money for a child 
that is accidentally conceived."176 Since a payment is being made 
in exchange for the right to adopt a child, surrogate parenting 
agreements violate the baby-selling statutes. 

Surrogate parenting agreements violate not only the letter but 
also the spirit of baby-selling statutes because their potential effect 
is precisely that which the baby-selling statutes are designed to 
prevent. Baby-selling prohibitions are designed to prevent commer- 
cialization of the adoption process and to prohibit treating children 
as ~ h a t t e 1 . I ~ ~  These laws attempt to ensure that when an adoption 

175. See supra notes 100-101 and accompanying text. 
176. Pierce, The "Surrogate Parenting" Issue and NCFA's Activities, NAT'L ADOP- 

TION REP. ,  Vo1. XIII, No. 1 ,  Jan.-Feb. 1987, at 1 ,  5 (bi-monthly newsletter from 
National Committee for Adoption.). 

177. See supra note 116 and accompanying text. See also H.R.  2101, 85th Gen. 
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takes place it is based on the child's best interest rather than on the 
profit motive of the black-marketeer.'78 Surrogate parenting agree- 
ments are the antithesis of that p01icy.l'~ 

The evils that baby-selling statutes were designed to prevent are 
present in the surrogacy context in three respects. First, the fee that 
the surrogate receives may induce her to act not in the child's best - 

interest but in her own best interest. Second, the biological father 
will not necessarily behave any differently from any other unrelated 
black marketeer. Third, the fee received by the organization ar- 
ranging the surrogate t r a n s a c t i ~ n ' ~ ~  is the organization's primary 
purpose for being. It does not exist to benefit the child. 

While. the few existing surrogate parenting cases are not in 
agreement on whether surrogate parenting is compatible with baby- 
selling  provision^,'^^ the Supreme Court of New Jersey in Baby M 

Assem., 1987 111. (In his proposed bill to prohibit surrogate parenting agreements, 
Representative Granberg recognizes that "any form of commercialization in relation 
to the placement or  adoption of children is immoral and contrary to the State's 
goal of ensuring and protecting the welfare of children."). 

178. Id.  In  Baby M, 109 N.J. at 425, 537 A.2d at  1241, the court expressed 
one of the evils of the baby black market as the selling of a child "without regard 
for whether the purchasers will be suitable parents." 

179. But see Katz, supra note 4, at  52 (The author concludes that the baby- 
selling laws should not prohibit surrogate parenting agreements and explains that 
"these statutes were not enacted with surrogate motherhood in mind and should 
not be used to accomplish a purpose for which they were not designed."). 

180. The  organization charges a fee for finding the parties and for conducting 
other services such as the artificial insemination. See Surrogate Parenting Associates, 
Inc. v. Commonwealth ex rel. Armstrong, 704 S.W.2d 209, 211 (Ky. 1986) (Sur- 
rogate Parenting Associates was "paid a fee by the biological father for selection 
and artificial insemination of the surrogate . . . for obstetrical care and testing 
during pregnancy, and for actual delivery."); Baby M, 109 N.J. at  424, 537 A.2d 
at  1241 ("[Tlhe fee to the Infertility Center ($7,500) was stated to be for legal 
representation, advice, administrative work, and other 'services.' Nevertheless, it 
seems clear that the money was paid and accepted in connection with an adoption. 
The Infertility Center's major role was first as a 'finder' of the surrogate mother 
whose child was to be adopted, and second as the arranger of all proceedings that 
led to the adoption."). Even Noel Keane, a strong advocate of surrogate parenting, 
recognizes that "[alny broker or intermediary who brings the interested parties 
together could . . . act from motives of pecuniary gain." Keane, supra note 168, 
at  156. 

181. Compare Surrogate Parenting Associates, 704 S.W.2d a t  209 (surrogate par- 
enting does not violate baby-selling prohibitions), with Baby M, 109 N.J. at 396, 
537 A.2d at  1227 (surrogate parenting does violate such prohibitions). 
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expressed the best view: "The negative consequences of baby-buying 
are potentially present in the surrogacy context, especially the po- 
tential for placing and adopting a child without regard to the interest 
of the child or the natural mother."lB2 The court reasoned that the 
natural mother's interests are neglected because she is unlikely to 
receive proper counselling.183 The child's best interests are not pro- 
tected because the child will be sold to the party with the financial 
means to pay, regardless of whether that party is a suitable parent.IB4 
Finally, the adoptive parents' interests may not be protected. In 
Baby M, the court felt that the adoptive parents might suffer, for 
example, from not being informed of the medical history of the 
child. 

In a surrogate arrangement, both the biological mother and the 
organization that brings the parties together act as independent child- 
placers. In the traditional adoption context, neither would be per- 
mitted to profit from the placement of a The biological 
mother does profit, though, by collecting a fee of anywhere from 
$10,000 to $30,000 over and above her medical expenses. It may 
be argued that, since the surrogate is the biological mother of the 
child, she is more likely to provide for the child's best interest and 
that the baby-selling statutes were not designed to encompass the 
surrogacy arrangement. In fact, however, the fee paid to the surrogate 
is an important if not the primary motivating force in a woman's 
decision to act as a surrogate.IB7 Thus,  even the biological mother 
in a surrogate arrangement treats the child as chattel at least to 
some extent. The surrogate is likely to work with the couple willing 
to pay her the most money, with the result that the child will likely 
be awarded to the highest bidder. 

Since the adopting coup1elB8 is genetically related to the child 
through the father, an emotional bond, at least, is expected between 
the biological father and the child, which would tend to prevent the 

182. Baby M ,  109 N . J .  at 425, 537 A.2d at 1245. 
183. I d . ,  537 A.2d at 1241. 
184. Id.  
185. Id.  
186. See supra notes 110-119 and accompanying text. 
187. See supra note 160. 
188. In order to circumvent the baby selling statutes, the parties to a surrogate 

parenting agreement are often just the surrogate and the biological father. The 
biological father arguably cannot buy his own child. 
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creation of a black market in baby selling. The genetic tie, however, 
between the father and child does not ensure that the child's best 
interests will be served.189 History demonstrates that such a bond 
does not preclude baby-selling. I t  is well documented that during 
the embarrassing time in this country when slavery was legal, white 
slave masters often raped slave women, creating mulatto babies. 
These slave owners, however, were not concerned with the health 
and welfare of these babies and often sold them as they sold other 
slaves.1g0 Thus the mere existence of a genetic link did not ensure 
that an emotional bond existed or that the father would not be willing 
to sell the child to another individual at the right price. Of course, 
the racial considerations which were present at that time made such 
a practice almost acceptable. Such racial considerations are unlikely 
to be present in the surrogacy context. Other considerations, how- 
ever, could arise which would create the same potential for the 
creation of a black-market. The child could, for example, be born 
with physical and/or mental handicaps. In  such a case, the surrogate 
parenting agreement would normally provide that the adopting couple 
agrees to take legal responsibility for the child.Ig1 The adopting 
couple, however, may not necessarily perform as previously agreed.lg2 

189. In cases of divorce or separation, many biological fathers fail to provide 
for their children's best interests by neglecting to make child support payments. 
See U.S.  Bureau of the Census, Current Population Reports series P-23, No. 152, 
indicating that approximately 26% of women entitled to child support in 1985 
failed to receive it. 

190. D. BELL, AND WE ARE NOT SAVED 205 (1987) ("Forced to submit to 
the sexual desires of their masters or of slaves selected by their masters, [black] 
women then suffered the agony of watching helplessly as their children were sold 
off."). 

191. See MBW Contract, supra note 9, at  para. 14, which provides: 
WILLIAM STERN . . . recognizes that some genetic and congenital 
abnormalities may not be detected by amniocentesis or other tests, and 
therefore, if proven to be the biological father of the child, assumes the 
legal responsibility for any child who may possess genetic or congenital 
abnormalities. 

192. In a pending Michigan case, for example, a surrogate gave birth to a 
potentially handicapped child. The alleged biological father refused to take re- 
sponsibility for the child and it was later determined that the actual biological 
father was the surrogate's husband. Jane Doe v. Attorney General, No. 88-819032- 
C Z  (Cir. Ct .  for Wayne County, Mich.). Michigan has subsequently passed leg- 
islation prohibiting surrogate parenting agreements. See Surrogate Parenting Act, 
1988 Mich. Legis. Serv. 420-22 (West) (to be codified at  MICH. COMP. LAWS ANN. 
5 722). 
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They may attempt to sell the child on the black market. O r ,  they 
may legally attempt to place the child for adoption with an unrelated 
couple. In such a case, the child is unlikely to be adopted, and is 
most likely to become a ward of the state.Ig3 Thus, a child who is 
born with physical or mental handicaps risks being neglected, aban- 
doned, and/or abused . I g 4  

C.  Lack of an Investigation 

The fee structure used in the surrogate context also fails to 
consider the adopting couple's fitness as parents since their ability 
to pay the surrogate's fee rather than their fitness as parents is the 
most important factor. No investigation whatsoever is required of 
the adopting couple's fitness as parents. This deficiency is also incon- 
sistent with adoption laws. 

Although several states provide that an investigation need not 
be conducted when a stepparent is adopting a child, most provide 
that an investigation will be made if the state, in its discretion, 
deems it necessary to protect the child's best interest.lg5 Thus, the 
state mechanism of adoption is used to ensure that even in an 
adoption by a stepparent the child's best interests are served. More- 
over, in at least one jurisdiction, the provision providing for a 
discretionary investigation in a stepparent adoption,Ig6 has not been 
applied in a surrogate situation. Instead, a full investigation of the 
adoptive stepparent was required.Ig7 

With surrogate arrangements the fitness of the parents is not 
overseen at all. There is no mechanism for ensuring that the wife 

193. There are many handicapped children who are waiting to be adopted. 
See infra notes 217-222 and accompanying text. 

194. T o  some extent, a handicapped child faces such risks even when both 
of the parents are biological parents. T h e  risks of abandonment, neglect, o r  abuse 
are arguably greater, however, in the surrogate context. The  bonding between 
mother and child that occurs during pregnancy and childbirth will not be expe- 
rienced by the adopting couple. See supra note 98 and accompanying text. Where 
both parents are biological parents, at least the biological mother will have ex- 
perienced that bonding process. Thus, she may be less likely to reject a handicapped 
child. 

195. See supra notes 124-126 and accompanying text. 
196. D.C. CODE ANN.  § 16-308 (Supp. 1988). 
197. In re R.K.S. ,  112 W . L . R .  1117 (Super. Ct . )  cited in In re R . M . G . ,  454 

A.2d 776 (D.C. C t .  App. 1982). 
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of the biological father is fit. Her fitness as a parent is simply not 
a factor in the equation. There are no safeguards in a surrogate 
parenting arrangement to ensure that the child's best interests are 
served. 

With surrogate parenting, the surrogate and the adopting couple 
select each other. By agreeing to work with a particular couple, it 
is the surrogate who determines who should adopt the child - not 
the state, as is the norm under adoption statutes.Ig8 Moreover, the 
surrogate's decision may not be based on the best interest of the child. 
It may be based purely on financial donsiderations.Ig9 This is not 
compatible with state adoption procedures whereby, even if the bio- 
logical parents indicate their preference regarding who should adopt 
the child, the state has the freedom to disregard the preference if it is 
not in the child's best interest.200 

Surrogate parenting agreements are incompatible with ordinary 
and well thought-out adoption procedures in at least three ways. 
They fail to regard the best interest of the child as the primary goal. 
This deficiency is reflected in the failure to provide for an investi- 
gation of the suitability of the adoptive parent. It is also reflected 
in the fee structure, which violates baby-selling prohibitions. Sur- 
rogate parenting agreements also fail to protect the interests of the 
biological mother because they fail to ensure that her consent to 
surrender the child is voluntary and informed. Because of the failure 
to comply with the adoption laws, the adopting couple is at risk 
because they have no assurance that the transaction is legal.201 

198. Although some states permit the biological parent to place the child, 
an investigation is made to ensure that the prospective adoptive parents are fit. 
See supra notes 12 1-122 and accompanying text. 

199. See supra note 160 and accompanying text. 
200. Barwin v. Reidy, 62 N.M. 183, 191-92, 307 P.2d 175, 181 (1957) (The 

court "may or may not decree adoption in favor of persons recommended by the 
natural parents." Even where "the natural parents have investigated the quali- 
fications of the petitioners and given them their unqualified approval, the court 
may still refuse to decree adoption, the selection of [an adoptive] parent being a 
judicial act and the responsibility being that of the court."). 

201. Although the public policies set forth in adoption statutes arguably should 
change to reflect advances in reproductive technology, there are certain adoption 
policies which must be retained if the interests of the biological parents, the adoptive 
parents, the child, and, in turn,  society are to be protected. See infra notes 204- 
224  and accompanying text. 
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The fact that surrogate parenting agreements as currently struc- 
tured are incompatible with adoption laws does not necessarily mean 
that no surrogacy contract can ever be enforced. They do, however, 
need to be modified in order to bring them into compliance with 
adoption laws. Moreover, surrogate agreements should be carefully 
regulated by the state. 

IV. POTENTIAL COMPATIBILITY OF SURROGATE PARENTING 
AGREEMENTS WITH STATE ADOPTION LAWS 

A. Minimum Requirements for Consistency With Adoption 
Statutes 

Thirty-four states have proposed bills on the subject of surrogate 
parenting. Michigan has actually enacted legislation.202 Many of the 
bills would, and the Michigan statute does, render surrogate par- 
enting agreements u n e n f o r ~ e a b l e . ~ ~ ~  While this is an acceptable and 

202. Surrogate Parenting Act, supra note 192. The Michigan Act, which took 
effect on Sept. 1, 1988, renders surrogate parenting agreements "void and unen- 
forceable as contrary to public policy." Id. at § 5. The Act encompasses both 
genetic and gestational surrogates (see supra note 5) and prohibits both types of 
arrangements. Id. at § 3(i). The Act makes violations a felony, "punishable by a 
fine of not more than $50,000.00 or imprisonment for not more than 5 years, or 
both." Id. at § 7(2). The Michigan Surrogate Parenting Act was already challeriged 
by the Michigan Civil Liberties Union on constitutional grounds. A settlement 
was reached, however, when the state attorney general agreed to an interpretation 
of the statute which would permit surrogate parenting agreements to be enforced 
as long as the surrogate's final consent to surrender the child is made after birth. 
N.Y. TIMES, Sept. 20, 1988, at A15, col. 1. 

203. See, e.g.,  H. 172, 1988 Ala.; A. 3200, 1988 Cal.; S. 358, 1987 Iowa; 
H. 2101, 1987 111.; S. 499, 1987 Ill.; S. 4, 1988 Ky.; S. 1660, 1987 Minn.; H. 
1701, 1988 Minn.; S. 2157, 1988 Miss.; S. 305, 1987 N.C.; H. 751, 1988 N.H.;  
A.  62771s. 4641, 1987 N.Y.; A. 88521s. 6891, 1988 N.Y.; A. 9882, 1988 N.Y.; 
A.  11607, 1988 N.Y.; S. 4640, 1987 N.Y.; S. 386, 1987 R. I . ;  S. 2518, 1988 R. I . ;  
H. 237, 1988 Va.;  A. 554, 1987 Wis. Some bills go so far as to impose criminal 
penalties for violations of the provisions. See S. 281, 1988 N.H. (misdemeanor); 
A. 13, 1988 N.J. (crime of the third degree); Title 18, 4 4305, 1987 Pa.; H. 2030, 
1988 Wash. (gross misdemeanor). See also Surrogate Parenting Act, supra note 192, 
at § 9. 

Other bills would allow surrogate parenting agreements with restrictions. See 
H. 2052, 1988 Iowa (surrogate parenting agreements permitted upon court ap- 
proval); H. 2279, 1988 Iowa (permits surrogate parenting agreements but biological . - 

mother must sign release not less than 72 hours following the child's birth); S. 
620, 1988 Kan. (voidable if no consideration); H. 1561, 1988 Mo.; H. 1108, 1988 
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even preferable approach, it is not the only possible approach; sur- 
rogate parenting agreements could be enforced in certain circum- 
stances. First, in order to comply with consent provisions of adoption 
laws, they must not provide for the biological mother to receive a 
fee over and above the reimbursements she would be entitled to 
under state adoption laws.204 Although this proposal may reduce or 
virtually eliminate the pool of women who will agree to act as 
surrogates,205 it is necessary to protect the child's interests.206 Second, 

N.H.  (court approval required); A. 956, 1988 N.J.; S. 2468, 1988 N.J.; A. 2403, 
1987 N.Y.; A. 47481s'. 1429, 1987 N.Y.; A. 5529, 1987 N.Y. (prohibits consid- 
eration); A. 9857, 1988 N.Y.; H .  776, 1987 Pa.; S. 742, 1987 Pa.; H. 8419, 1988 
R.I.; S. 626, 1987 S.C.; H. 549, 1988 Vt.; H .  1529, 1988 Wash.; A. 827, 1988 
Wis. Many states have had multiple bills proposed ranging from complete pro- 
hibition to regulated enforceability. 

In  addition to the proposed bills, a number of states have proposed and/or 
established special commissions to study the issue of surrogate parenting. See S. 
548, 1987 Cal.; S.J. Res. 4 ,  1987 Del.; H.J. Res. 80, 1987 111.; H. 1148, 1988 
Mass.; S. 239, 1987 Me.; S. 871, 1987 N.C.; H .  1098, 1988 N.H.;  A.J. Res. 5, 
1988 N.J.; H .  Res. 93, 1987 Pa.; S. 2413, 1988 R.I . ;  H. 1 7 ,  1988 Utah; H.J. 
Res. 65, 1988 Va.; A.J. Res. 7 1 ,  1987 Wis. 

O n  the national level, Democratic Representative Barbara Boxer and Repub- 
lican Representative Henry Hyde are jointly sponsoring legislation against surrogate 
parenting. The bill would make surrogate parenting contracts unenforceable and 
would penalize intermediaries. H.R.  1188, lOlst Cong., 1st Sess. (1989). See N.Y. 
Times, Feb. 3, 1989, at A1 1 ,  col. 1 .  

204. For a discussion of permissible reimbursements, see supra notes 100-101 
and accompanying text. The New York State Task Force, stated that the adopting 
couple "would be allowed to pay the same expenses that other adoptive parents 
could pay to or on behalf of a mother who consents to the adoption of her child" 
but no more. TASK FORCE REPORT, supra note 3, at A-2. "Allowable expenses 
would include the birth mother's medical fees and other necessary expenses arising 
from her pregnancy and the child's birth. They would also include reasonable 
expenses for legal services related to the adoption proceeding, but would not permit 
a 'finder's fee' or payment for the child." Id. 

205. Most women would not agree to act as a surrogatewithout a substantial 
fee. See supra note 160 and accompanying text. 

206. The foregoing analysis is of little use in a situation where a child has 
already been born pursuant to a surrogacy agreement or in those states that decide 
to permit surrogate parenting agreements. In these situations, the issue of custody 
remains. It has been suggested that a "best interest of the child" standard would 
be inappropriate to decide the custody issue because it would normally result in 
custody being awarded to the adopting couple who are likely to have more money 
and be better educated than the surrogate. See Wolf, supra note 9, at 398-99. But 
one of the major concerns about surrogacy is that it fails to adequately protect 
the welfare of the child. Once a child is born, custody decisions should be based 
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surrogate parenting agreements must be restructured to give the 
biological mother a period of time to change her mind after the 
birth of the child. This would be consistent with adoption statuteszo7 
and is essential if the surrogate's interests are to be sufficiently 
protected. Moreover, she should be advised following the birth of 
the child of her right to void the contract. Without a personal 
counselling session, the surrogate may comply with the provisions 
of the surrogate parenting agreement simply because she is unaware 
of her right to do otherwise. In circumstances where the surrogate 
parenting agreement is incompatible with adoption statutes solely 
because it fails to comply with adoption consent requirements, the 
surrogate parenting agreement should be voidable. This situation is 
analogous to a situation in which one party to a contract lacks 
capacity.208 In such cases, the contract is generally voidable at the 
option of the party lacking capacity.209 The surrogate parenting 
agreement should also be voidable where the surrogate's consent is 
vitiated.210 

on his or her welfare. The best interest standard is designed to do this and should 
be used even if this would genelally favor the natural father because this is the 
standard which is most likely to protect the child. As the court in In re Adoption 
of Baby Girl L.J., 132 Misc. 2d 972, 974, 505 N.Y.S.2d 813, 815 (Surr. Ct. 
1986) explained when confronted with the existence of a child born pursuant to a 
surrogate parenting agreement: 

The  reality is that the child is in being and of necessity must be reared 
by parents. The court . . . has found . . . that it would be in the best 
interests of the child to approve the adoption [by the biological father 
and his wife]. No other alternative, such as denying the adoption for 
the purpose of discouraging such procedures, is appropriate here. This 
child needs a home . . . . 

See also Baby M, in which the trial court also applied the best interest standard 
in determining that the biological father and his wife should be given custody of 
Baby M. 217 N.J. Super. 313, 390-98, 525 A.2d 1128, 1166-71 (Super. Ct.  App. 
Div. 1987). The custody determination was affirmed on appeal. 109 N.J. at 452- 
63, 537 A.2d at 1255-61. 

In Michigan, the Surrogate Parenting Act provides that while surrogate par- 
enting agreements are unenforceable, "[ilf a child is born . . . pursuant to a 
surrogate parentage contract . . . [tlhe . . .court shall award legal custody of the 
child based on a determination of the best interests of the child." Surrogate 
Parenting Act, supra note 192, at § 11. 

207. See supra note 94 and accompanying text. 
208. See supra note 20. 
209. See supra note 20. 
210. In other words, all surrogate parenting agreements should be voidable - 
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If, however, a surrogate parenting agreement also violates baby- 
selling prohibitions, it should be considered void. An impermissible 
fee not only vitiates consent, but threatens to create a black market 
in b a b y - ~ e l l i n g . ~ ~ ~  Such an agreement should not be enforced at 

Finally, the state must determine the fitness of the adopting 
couple just as it would investigate the fitness of any other adopting 
parents. The investigation should be made prior to the insemination 
of the surrogate. Once the investigation has been made and the 
adopting couple has been found fit ,  the surrogate parenting process 
can proceed within the limitations set forth above. 

B. Surrogacy and Society at Large 

Although surrogate parenting agreements may be enforceable if 
they meet the foregoing limitations, they are not desirable. While 
surrogate parenting is an attempt to create a new form of independent 
adoption, it has much less to recommend it than traditional adoptions, 
whether independent or agency. Under current adoption statutes the 
state's interest is to protect the welfare of a child whose parents are 
unable or unwilling to provide for him or her.213 Thus, the state, 
by allowing the adoption, helps to meet the child's needs by providing 
a mechanism by which the child may be placed with an adoptive 
family. The key, though, is that adoption statutes came into being 
to address a need - the need to care for existing children without 
homes.214 The state interest in meeting the needs of these children 

either by express provision, allowing the biological mother to change her mind 
after the child's birth, or  as a matter of law. Admittedly, this approach is pater- 
nalistic. Nonetheless, because an  agreement to surrender a child is different in 
kind and not just in degree from other agreements, this added protection of the 
biological mother is justified. 

21 1. O n  the other hand, it may be argued that the refusal to enforce surrogate 
parenting agreements will simply reduce further the number of healthy white 
babies - which, in turn,  will strengthen the black market in baby-selling. 

212. Cf. S. 620, 1988 Sess. § 1, 1988 Kan. (Proposed bill would render 
surrogate parenting agreements for consideration void, while rendering surrogate 
parenting agreements without consideration voidable.). 

213. Note, Matching For Adoption: A Study of Current Trends, 22 C A T H .  LAW. 
70 (1976) ("Theoretically, the primary purpose of adoption procedures is to serve 
the best interests of the child."). 

214. Barwin v. Reidy, 62 N.W. 183, 190, 307 P.2d 175, 180 (1957) ("[Tlhe 
purpose of s ta tu tes  for adopt ion is to make provision for  the  welfare of 
children . . . ."). 
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resulted in the adoption statutes currently in force in every state.215 
Surrogate parenting exists, however, not to meet the needs of 

children, but to meet the desires of the adopting couple. Therefore, 
at the outset there is lacking in the practice of surrogate parenting 
the state interest present in traditional adoptions of meeting the 
needs of existing Moreover, there are thousands of ex- 
isting children in this country who desperately need homes.217 The 
need for homes for foster children is well documented.218 There are 
also many children available for adoption.219 Of course, many foster 
children are not infants and may have a variety of physical and/or 
mental health problems.220 Moreover, they are disproportionately 

215. TASK FORCE REPORT, supra note 3, at 35 ("Adoption statutes were 
designed to benefit children in need of parents."); Derdeyn & Wadlington, Adoption: 
The Rights of Parents Versus the Best Interests of Their Children, 16 J .  AM. ACAD. CHILD 
PSYCHIATRY 1 (1977); Huard, The L a w  of Adoption, Ancient and Modern, 9 VAND. L.  
REV. 743, 748-49 (1956). 

216. See Means, supra note 1 ,  at 466-67 ("Adoption is the societal method 
of providing for the necessity of the child. A surrogacy agreement is an agreement 
by adults, of adults, and for adults, which they designed to satisfy their own needs 
and (some would add) greeds. No necessity of any child prompts such an 
agreement. "). 

217. There are thousands of children in foster homes, many of whom are 
available for adoption. There are also minority, handicapped, and foreign children 
available for adoption. See infra note 227 and accompanying text. See also Mushlin, 
Unsafe Havens: The Case for Constitutional Protection of Foster Children from Abuse and 
Neglect, 23 HARV. C.R.-C.L.L. REV. 199, 201 (1988). 

There may also be other children who are adversely affected by surrogate 
parenting agreements - other children of the surrogate. In Baby M ,  for example, 
Mary Beth Whitehead, the surrogate, already had two children when she agreed 
to become a surrogate. These children were undoubtedly affected by the surrogate 
arrangement. Mary Beth Whitehead actually fled to another state with Baby M 
after the birth in a desperate attempt to avoid being separated from her child. 109 
N.J. at 415-16, 537 A.2d at 1237. Even in surrogate parenting situations which 
proceed without incident, the children of the surrogate will presumably be affected 
by the fact that their mother is pregnant for nine months, delivers a baby, but 
fails to bring the child home. 

218. Mushlin, supra note 217; N.Y. Times, Sept. 30, 1988, at B1, col. 2 
("In New York City's glutted foster care system . . . there are not enough families 
to go around."). 

219. There are "thousands of black and bi-racial children who wait for 
permanent homes." ADOPTION FACTBOOK, supra note 63, at 32. 

220. There were 274,000 "special needs" children in foster care in 1982. 
Although many of them were free for adoption, only 9,591 adoptions by foster 
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racial or ethnic rn inor i t i e~ .~~ '  Like any other group, the group of 
foster children is composed of individuals, each with his or her own 
personality. If more couples opened their homes to these children it 
would serve a number of purposes. First, the child who wants and 
needs a home would have one. Second, the couple that wants to 
care for a child would have one. Third, a child who is well cared 
for would be more likely to grow up happy and healthy and become 
a productive member of society than one who is homeless, neglected, 
or abused. In addition, for the couple willing to take in a child of 
a different race or religion, there is an opportunity for both the 
parents and child to become more sensitive to their cultural differ- 
ences while appreciating their similarities.222 Such adoptions might 
help to achieve Dr. Martin Luther King's dream that individuals 
"not be judged by the color of their skin but by the content of their 

If some of the couples who so desperately want children 
would consider opening their hearts and homes to children already 
born, society would benefit. While the existence of children available 
for adoption does not render surrogate parenting agreements unen- 
forceable, it does illustrate that surrogate parenting may do more 
harm than good for society at large. 

parents occurred during that year. Id .  at 11. "Special needs" children include 
those "who may be difficult to place due to ethnic background, age, membership 
in a minority o r  sibling group, or the presence of physical, emotional or mental 
handicaps." Id .  at 41. 

221. A study conducted by the National Committee for Adoption, based on 
1982 data, noted that "[bllack children constitute 14 percent of the child population, 
34 percent of foster care, and 41 percent of children free for adoption." Id .  at 
11. See also i d .  at 35 (citing 1984 DHHS report finding similar results). "Regrettably, 
there is a consistently poor record in finding adoptive homes for these black 
children." Id .  at 32. 

222. Transracial adoptions are controversial. In fact, the National Association 
of Black Social Workers has taken the position that they should not be permitted 
at all because it will amount to "cultural genocide." Id .  at 32. The focus, however, 
should be on the best interest of the child. While it may be preferable to place a 
child with a family of the same racial or ethnic background, the child will un- 
doubtedly be better off living with a loving family, regardless of racial or ethnic 
background, than living in an impersonal state-run institution. Of course, the state 
agencies which arrange adoptions must also ensure that their procedures are fair 
and do  not make adoption more difficult for minorities than for whites. See generally 
id. at 32-34. 

223. M .  L. King, J r . ,  March on Washington Speech (Aug. 28, 1963), reprinted 
in L .  DAVIS, I HAVE A DREAM . . . THE LIFE AND TIMES OF MARTIN LUTHER KING, 
JR. 263 (1969). 
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Surrogacy for pay is incompatible with baby-selling prohibitions 
and must be prohibited. Surrogate parenting agreements could be 
made, however, where no fee would be paid to the surrogate over 
and above the fees currently allowed under the adoption laws. In 
addition, some mechanism must be established for investigating the 
adopting couple's fitness as parents. Finally, surrogate parenting 
agreements would have to give the biological mother a period of 
time after the child is born to decide whether she wants to surrender 
the child. Otherwise, the surrogate parenting agreement would be 
voidable at her option. If she decides not to surrender the child, a 
custody decision must be made based on the best interest of the 
child without regard to the surrogate agreement. Despite the fact 
that surrogate parenting agreements can be made to conform to 
adoption statutes, society would be better served if infertile couples 
would provide a home for some of the thousands of children currently 
awaiting adoption. 
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