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ment. The Supreme Court of Kings County dismissed the motion on
the grounds that the defendant could show none of the elements nec-
essary to grant a motion to re-argue and that the judgment was res
judicata and could not be disturbed simply because there had been a
subsequent change of decisional law.527

In Carino v. Town of Deerfield, the United States District Court
for the Northern District of New York held that the defendants were
not deemed to have waived the affirmative defense of res judicata by
failing to expressly assert it in their answer, despite the fact that Rule
8 of the Federal Rules of Civil Procedure requires that the defense be
affirmatively pled in the answer.528 The District Court relied on the
circuit court’s ruling in Weston Funding Corp. v. Lafayette Towers
Inc. ,52° which held that the defense can be raised by way of motion for
summary judgment so that the plaintiff is provided with an adequate
opportunity to present arguments rebutting the defense.530

V. PLEADINGS AND MOTION PRACTICE

The Court of Appeals issued three instructive opinions clarifying
when a summary judgment motion should be granted. The Court
also held that a defendant, who failed to provide particulars relating
to their counterclaims, could not be precluded from offering any de-
fense to the plaintiffs complaint. In addition, the First Department
held that motion calendar rules conditioning the making of written
motions on prior judicial consent were improper. Also a supreme
court held that a party’s inability to read English defeated a summary
judgment motion. Finally, there were several important state and fed-
eral decisions regarding the pleading with specificity rules and other
matters of interest to the federal practitioner.

A. Motion Practice

In Star v. Berridge,”*' the Court of Appeals modified and af-
firmed a judgment of the appellate division granting summary judg-
ment against the plaintiff’s claims in a wrongful death action. The
Court held that in light of plaintif’s medical expert’s affidavit the ap-
pellate division should not have granted summary judgment on the

527. Bobker, N.Y.L.J., May 17, 1991, at 29

528. 750 F. Supp. 1156 (N.D.N.Y. 1990).

529. 410 F.2d 980 (S.D.N.Y.), aff’d on other grounds, 550 F.2d 710 (2d Cir. 1977).
530. Carino, 410 F. Supp. at 982.

531. 77 N.Y.2d 899, 571 N.Y.S.2d 74, 568 N.Y.S.2d 904 (1991).
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issue of whether the defendant actually installed a lead shield as or-
dered by the New York State Department of Health.532 The Court
held that “summary judgment was properly granted [as] to the re-
maining defendants, because, on [the] record, they owed no duty of
care to the plaintiff or her decedent.”s33 In Pearce, Urstadt, Mayer &
Greer Realty Corp. v. Atrium Development Associates, the Court of
Appeals reversed the order of the appellate division granting sum-
mary judgment on the grounds that ambiguities in the brokerage
agreement made summary judgment inappropriate in a suit by a loan
broker to recover its commission.>> Judge Kaye dissented because
she believed the majority’s interpretation of any ambiguity in the bro-
kerage agreement was contrary to established principles of contract
law.535

In Fiore v. Oakwood Plaza Shopping Center, Inc., the Court of
Appeals affirmed the granting of a summary judgment in lieu of com-
plaint.53¢ The plaintiffs, who had obtained a money judgment in
Pennsylvania, sought to enforce it in New York pursuant to CPLR
3213.537 The supreme court granted plaintiffs’ motion for summary
judgment and concluded that the Pennsylvania court had personal ju-
risdiction over the defendants. The supreme court also found “that
due process requirements had been satisfied, and that the judgments
were valid and conclusive in the forum state.”’s3® As a result, the
court concluded, the Pennsylvania judgments were entitled to full
faith and credit.53® The appellate division affirmed. On appeal, de-
fendants attempted to argue the merits of the Pennsylvania judgment.
In addition, defendants argued that cognovit judgments as a matter of
law are not entitled to full faith and credit in New York. The Court
of Appeals held that defendants had voluntarily, knowingly and intel-
ligently waived their rights to notice and an opportunity to be
heard.54® The Court stated “The facts clearly demonstrate that such a
valid waiver was effected, according to plaintiffs, and therefore the

532. Star, 77 N.Y.2d at 899, 571 N.Y.S.2d at 74, 568 N.Y.S.2d at 904.

533. Id. at 901, 571 N.E.2d at 75, 568 N.Y.S.2d at 905.

534. 77 N.Y.2d 490, 571 N.E.2d 60, 568 N.Y.S.2d 890 (1991).

535. Pearce, Urstadt, 77 N.Y.2d at 495-96, 571 N.E.2d at 63, 568 N.Y.S.2d at 893.
536. 78 N.Y.2d 572, 585 N.E.2d 364, 578 N.Y.S.2d 115 (1991).

537. Fiore, 78 N.Y.2d at 576, 585 N.E.2d at 365, 578 N.Y.S.2d at 116.

538. Id. at 576-77, 585 N.E.2d at 366, 578 N.Y.S.2d at 117.

539, Id. at 577, 585 N.E.2d at 367, 578 N.Y.S.2d at 117.

540. Id. at 581, 585 N.E.2d at 368, 578 N.Y.S.2d at 119.
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Pennsylvania judgment should be afforded full faith and credit.”s4!

In Hochberg v. Davyis, the First Department held that “Informa-
tion Sheets” of various parts of the Supreme Court could not condi-
tion the making of written motions on prior judicial consent.542 The
appellate division recognized that the practice of conditioning the
making of motions on prior judicial approval may discourage the fil-
ing of frivolous motions but concluded that it may prevent a party
from exercising the option to move for relief to which he may be enti-
tled.5+* The appellate division stated:

Denying a party permission to engage in motion practice hinders

the performance of counsel who are encouraged and, in fact, are

required to be zealous in their representation of their clients.544

Insofar as any inclination of the part of counsel to file frivolous mo-
tions, the appellate division noted that practice may be discouraged
by the court’s authority to impose sanctions.545

In Great Eastern Bank v. Chen,5* the plaintiff moved for sum-
mary judgment against defendants, the individual guarantors of eight
promissory notes that had gone into default. The court denied plain-
tiff summary judgment against one of the defendants on the ground
that since he was unable to read or understand English his allegation
that plaintiff had failed to inform him that he was personally guaran-
teeing the obligation raised an issue of fact to be resolved by trial.54”

B. Pleading

During the Survey year New York state and federal appellate
courts made it clear that the practitioner must comply with rules
which require that all averments of fraud or mistake must be pled
with particularity.5+¢ Malice, intent, knowledge and other conditions
of mind of a person may be averred generally.54° Also the Second

541. Id. at 577, 585 N.E.2d at 366, 578 N.Y.S.2d at 117.

542. 171 A.D.2d 192, 195, 575 N.Y.S.2d 311, 313 (Ist Dep’t 1991).

543. Hochberg, 171 A.D.2d at 194, 575 N.Y.S.2d at 312

544, Id. at 195, 575 N.Y.S.2d at 312.

545, Id,

546. N.Y.L.J,, Nov. 13, 1991, at 24 (Sup. Ct., Queens Co. 1991).

547. Great eastern Bank, N.Y.L.J., Nov. 13, 1991, at 24.

548. See Kramer v. Time Warner, Inc 937 F.2d 767 (2d Cir. 1991); 1. Meyer Pin-
cus & Assoc., P.C. v. Oppenheimer & Co., Inc 936 F.2d 759 (2d Cir. 1991); O’Brien v.
National PrOperty Analysts Partners, 936 F 2d 674 (2d Cir, 1991); Breard v. Sachnoff &
Weaver, Ltd., 941 F.2d 142 (2d Cir. 1991).

549. See Breard v. Sachnoff & Weaver, Ltd., 941 F.2d 142 (2d Cir. 1991).
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Circuit rendered important decisions with respect to sua sponte dis-
missals,55° appeals,®>! enforcement of judgmentss2 and dismissals
pursuant to Rule 12(b)(6).553

In Williams v. Varig Brazilian Airlines,>5 the First Department
held that slander claims had not been pleaded with required particu-
larity. The plaintiff was precluded from alleging that remarks made
by her supervisor were slanderous, by failure to comply with proce-
dural requirements that she list specific dates and places where the
alleged statements were made and names of persons who overheard
them.555

Four decisions of the Second Circuit alert the bench and bar to
the strict compliance pleading requirements of Rules 12(b)(6) and
9(b). In Kramer v. Time Warner, Inc., the bottom line is that the
purpose of Rule 9(b) is threefold — (1) it is designed to provide a
defendant with fair notice of a plaintiff’s claim, (2) to safeguard a
defendant’s reputation from improvident charges of wrongdoing, and
(3) to protect a defendant against the institution of a strike suit.556
Thus, although Rule 9(b) permits knowledge to be averred generally,
it requires plaintiffs “to plead the factual basis which gives rise to a
‘strong inference’ of fraudulent intent.”557

In Thomas v. Scully,558 and Scottish Air International, Inc. v.
British Caledonian Group, PLC,5% the Second Circuit limited the dis-

550. See Thomas v. Scully, 943 F.2d 259 (2d Cir. 1991) (sua sponte dismissal on
Fed. R. Civ. P. 12(b) (6) motion is not favored); Scottish Air Int’l Inc. v. British Caledo-
nian Group, PLC, 945 F.2d 53 (2d Cir. 1991) (sua sponte grant of summary judgment not
favored).

551. See Deeper Life Christian Fellowship, Inc. v. Sobol, 948 F.2d 79 (2d Cir. 1991)
(appeal dismissed for mootness); Caribbean Trading and Fidelity Corp. v. Nigerian Nat’l
Petroleum Corp., 948 F.2d 111 (2d Cir. 1991) (appeal dismissed for lack of jurisdiction
under the collateral order doctrine); Harriscom Svenska AB v. Harris Corp., 947 F.2d
627 (2d Cir. 1991) (rule 54(b) certification is abuse of discretion and therefore circuit
court lacks jurisdiction on appeal); United States v. Levy, 947 F.2d 1032 (2d Cir. 1991)
(interlocutory appeal unavailable in criminal case to review challenge to personal
jurisdiction).

552. See United States v. Paccione, 949 F.2d 1183 (2d Cir. 1991) (strictly applying
Fed. R. Civ. P. 69(A) directs that the laws of New York State be applied in enforcing a
judgment obtained in a federal court located in New York).

553. See Cortec Indus., Inc. v Sum Holding, L.P., 949 F.2d 42 (2d Cir. 1991).

554. 169 A.D.2d 434, 564 N.Y.S.2d 328 (1Ist Dep’t 1991).

555. Williams, 169 A.D.2d at 434, 564 N.Y.S.2d at 328.

556. 937 F.2d 767 (2d Cir. 1991).

557. Kramer, 937 F.2d at 776.

558. 943 F.2d 259 (2d Cir. 1991).

559. 945 F.2d 53 (2d Cir. 1991).
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trict court’s discretion to dismiss plaintiff’s claims sua sponte under
Rule 12(b)(6) and Rule 56. The circuit court pointed out that sua
sponte dismissals for a failure to state a claim on which relief can be
granted should not be granted unless the plaintiff is given an opportu-
nity to be heard. The Second Circuit also reminded the bar that the
ten day notice rule contained in Rule 56(c) is applicable to all but
“exceptional” cases.5®® In Cortec Industries, Inc. v. Sum Holding
Lid. 5! the Second Circuit expanded the power of federal district
courts to grant 12(b)(6) dismissals in securities cases. The court held
that the district court is not required to limit its inquiry regarding the
complaint’s viability to its four corners, but may consider documents
plaintiffs relied upon even though plaintiff did not attach these papers
to, or incorporate them by reference in, the complaint.562

In United States v. Paccione, the circuit court reminded the bar
that Federal Rule of Civil Procedure 69(A) will be strictly applied
and that the laws of New York State will be applied when enforcing a
judgment obtained in a federal court located in New York.5s3

C. Bills of Particulars

In Northway Engineering, Inc. v. Felix Industries, Inc., the Court
of Appeals was faced with the question of whether an order of preclu-
sion, entered when the defendants failed to provide particulars relat-
ing to their counterclaims, also precluded the defendants from
offering any defense to the complaint.’¢¢ The Court, speaking
through Chief Judge Wachtler, explained that any party may demand
disclosure of evidence, or information leading to evidence, without
regard to the burden of proof.565 The Chief Judge stressed that a bill
of particulars is a more limited device and that its purpose is to am-
plify or supplement a pleading. Chief Judge Wachtler noted that the
plaintiff demanded particulars only with respect to the counterclaims.
Thus, when the defendants failed to comply with the demand, the
trial court properly precluded the defendants from proceeding on the
counterclaims, but erred when it gave the preclusion order the addi-

560. Scottish Air Int., 945 F.2d at 55.

561. 949 F.2d 42 (2d Cir. 1991).

562. Cortes Idus., 949 F.2d at 44.

563. 949 F.2d 1183 (2d Cir. 1991).

564. 77 N.Y.2d 332, 569 N.E.2d 437, 567 N.Y.S.2d 634 (1991).

565. Northway Eng’g, 77 N.Y.2d at 336, 569 N.E.2d at 439, 567 N.Y.S.2d at 637.
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tional effect of depriving the defendants of their general denials.566
Judge Kaye dissented and explained that plaintiff’s request for a
bill of particulars was not addressed merely to defendants’ counter-
claims.5¢? She stated “[i]nstead, plaintiff’s request was directed to
specific paragraphs of the answer which defendant itself had denomi-
nated ‘counterclaim and defense.” 568 Judge Kaye also stressed that
defendants calculated indifference to the CPLR “should not be re-
warded by now reversing summary judgment.”56® She stated:
That is an improper result in this case, and a very poor example for
other cases. Plaintiff should have the balance due on its contract
rather than defendants’ renewed foot-dragging, discovery run-
arounds, and litigation in the trial court-as well as a bill of costs
from us.570

VIi. DISCLOSURE

The Court of Appeals rendered an important decision regarding
the application of the attorney-client privilege to corporate investiga-
tions.>”* There were other important opinions issued with respect to
the attorney-client and work product privileges, expert witnesses, and
the notice requirement under CPLR 3120. Discovery was limited in
DES cases and several courts limited the right of a motion to strike in
discovery cases. Finally, the Fourth Department followed the First
Department’s decision in Marte v. W.0. Hickol Manufacturing Co.,
Inc.,52 and held that a plaintiff was entitled to the discovery of sur-
veillance videos.573

A. Attorney-Client Privilege For Corporate Investigations

In Spectrum Systems International Corporation v. Chemical
Bank, the Court of Appeals held that a report, prepared by a law firm
during an internal investigation of possible fraud by employees of its

566. Id. at 335, 569 N.E.2d at 439, 567 N.Y.S.2d at 636.

567. Id. at 338, 569 N.E.2d at 441, 567 N.Y.S.2d at 638 (Kaye, J. dissenting).

568. Id.

569. Id. at 339, 569 N.E.2d at 442, 567 N.Y.S.2d at 639.

570. Northway Eng’g, 77 N.Y.2d at 339, 569 N.E.2d at 442, 567 N.Y.S.2d at 639.

571. See Spectrum Systems Int’l Corp. v. Chemical Bank, 78 N.Y.2d 371, 581
N.E.2d 1051, 575 N.Y.S.2d 809 (1991).

572. 154 A.D.2d 173, 552 N.Y.8.2d 297 (Ist Dep’t 1991). See also DiMichel v.
South Buffalo Ry. Co., 181 A.D.2d 1075, 585 N.Y.S.2d 717 (4th Dep’t 1992). Bur see
Careccia v. Enstrom, 174 A.D.2d 48, 578 N.Y.S.2d 678 (3d Dep’t 1992).

573. Marte, 154 A.D.2d at 178, 552 N.Y.S.2d at 300.
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client, was privileged.5’* The Court, speaking through Judge Kaye,
held that the privilege is limited to communications and not the un-
derlying facts. Also, the communication must be made to facilitate
the rendition of legal advice or services.’* Judge Kaye reasoned that
“while information received from third persons may not itself be priv-
ileged . . . a lawyer’s communication to a client that includes such
information in its legal analysis and advice may stand on different
footing.”’s7¢ Judge Kaye emphasized the Court’s holding in Rossi v.
Blue Cross and Blue Shield of Greater New York 57" and stressed that
to be protected, the communication need only be “primarily or
predominantly of a legal character.”s7® Thus, the Court recognized
how the privilege works in practice. The Spectrum Systems decision
should be welcomed by corporations who are engaged in self policing.
It represents an important contribution to the policy of encouraging
open communication in the corporate context.

B. Attorney-Client, Doctor-Patient and Work Product Privilege

In Cooper-Rutter Assoc. v. Anchor National Life, the Appellate
Division, First Department held that handwritten memoranda pre-
pared by a person who was both in-house counsel and the corporate
secretary to one defendant were not shielded from discovery by the
attorney-client privilege.5” The appellate division stressed that the
documents were not primarily of a legal character, but expressed sub-
stantial non-legal concerns.’% In a similar matter the Third Depart-
ment reversed and modified a supreme court order which denied
plaintiff’s motion to compel disclosure of certain materials which de-
fendant had claimed were exempt from discovery as privileged attor-
ney-client communications.58!

In Soper v. Wilkinson Match, Inc., plaintiff’s personal injury ac-
tion sought recovery for injuries they sustained as the result of a de-
fective lawn mower.582 The supreme court partially granted plaintiffs’
motion to compel discovery, and defendant appealed. The Third De-

574. 78 N.Y.2d 371, 581 N.E.2d 1055, 575 N.Y.S.2d 809 (1991).

575. Id. at 377, 581 N.E.2d at 1060, 575 N.Y.S.2d at 814.

576. Id.

577. 73 N.Y.2d 588, 540 N.E.2d 703, 542 N.Y.S.2d 508 (1989).

578. Rossi, 73 N.Y.2d at 595, 540 N.E.2d at 706, 542 N.Y.S.2d at 571.
579. 168 A.D.2d 663, 563 N.Y.S.2d 491 (2d Dep’t 1990).

580. Cooper-Ritter Assoc., 168 A.D.2d 663, 563 N.Y.S.2d at 492.

581. Id. at 664, 563 N.Y.S.2d at 492.

582. 176 A.D.2d 1025, 575 N.Y.S2d 180 (3d Dep’t 1991).
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partment held that a list of other products liability claims involving
lawn mowers manufactured by the defendant’s predecessor-in-interest
was not immune from discovery as privileged attorney work product
unless there was a showing that any particular legal skills were neces-
sary to compile the list.5®® Finally, in Rodriguez v. New York City
Transit Authority, the supreme court held that medical tests per-
formed on a subway motorman after his train was involved in an acci-
dent were not protected by the doctor-patient privilege.53* The court
stressed that the motorman had not been injured in the accident, but
agreed to be tested pursuant to a stipulation between his union and
the Transit Authority. The supreme court distinguished Koump v.
Smith 5% and Dillenbeck v. Hess%% on the grounds that in those cases
the rulings, relied upon by the defense for protective orders against
disclosure, were applied to drivers of vehicles who had been injured
by accidents. The supreme court also refused to follow a decision last
year which sustained the doctor-patient privilege to after-accident
medical tests performed on two bus drivers.587

C. Expert Witness Cases

In Jasopersaud v. Rho, the Appellate Division, Second Depart-
ment formulated useful guidelines for determining what information
must be disclosed with respect to the “qualifications” of each expert
witness under CPLR 3101(d).58¢ The appellate division, speaking
through Justice Sybil Hart Kooper, held that items requesting the
medical school attended by the expert and the expert’s board certifica-
tions, experts area of special expertise, jurisdictions of expert’s licen-
sure, and location of expert’s internships, residencies and fellowships,
were proper inquiries bearing upon qualifications of an expert. The
appellate division held that dates associated with attainment of those
qualifications did not have to be provided. Also, a demand for the
expert’s present hospital affiliations did not have to be provided and
requests for the description of “every medical and/or medical record,
textbook, and “all” treatises and/or articles relied on by the expert

583. Soper, 176 A.D.2d at 1025, 575 N.Y.S.2d at 180.

584. 151 Misc. 2d 1027, 574 N.Y.S.2d 505 (Sup. Ct., Bronx Co. 1991).

585. 25 N.Y.2d 287, 250 N.E.2d 857, 303 N.Y.S.2d 858 (1969).

586. 73 N.Y.2d 278, 536 N.E.2d 1126, 539 N.Y.S.2d 707 (1989).

587. See Tillman v. Metropolitan Suburban Bus Auth., N.Y. L.J., Aug. 1, 1990, at
21, col. 3 (Sup. Ct., Nassau Co. 1990).

588. 169 A.D.2d 184, 572 N.Y.S.2d 700 (2d Dep’t 1991).

HeinOnline -- 43 Syracuse L. Rev. 148 1992



1992] Civil Practice 149

were overly broad.>®°

In Parsons v. City of New York, the Appellate Division, First De-
partment set forth helpful guidelines with respect to the pre-trial dis-
closure of an expert’s testimony.’® The appellate division held that
the defendants violated their obligation to disclose a summary of the
expert’s testimony when they did not mail the summary until one year
after the expert inspected the site and only five days before the sched-
uled start of trial. The appellate division also held that the defendants
gave plaintiff a misleading summary that did not fairly and accurately
reflect the expert’s testimony at trial.5®! Accordingly, the appellate
division reversed a jury verdict in favor of the defendants and re-
manded the case for a new trial.

In Lillis v. D’Souza, the Appellate Division, Third Department
held that the statute requiring disclosure of experts and their opinions
does not require a party to retain an expert at any specific time.5*2 In
the absence of intentional or willful nondisclosure by the defendants,
the expert testimony could be presented even though the defendants
did not respond until the second day of trial to the demand for disclo-
sure of the expert’s report under CPLR 3101(d)(1)(i).5*2

D. Notice Requirements under CPLR 3120

In Mendelowitz v. Xerox Corp., the Appellate Division, First De-
partment clarified when the phrases “all,” “all other,” or “any and
all” may be used in a request for discovery of documents under CPLR
3120.5%4 The appellate division explained that the burden of specifica-
tion in notice for production of documents is on the requesting party.
The appellate division also explained that the use of such phrases as
“any and all” does not automatically render a document request im-
proper.®®% The appellate division noted that exceptions have been
found “in certain limited circumstances” where “the use of these
phrases may relate to specific subject matter” and does not therefore
impede a ready identification of the particular object to be pro-
duced.’*¢ Thus, the First Department modified an order of the

589. Jaspersaud, 169 A.D.2d at 84, 572 N.Y.S.2d at 700.
590. 175 A.D.2d 783, 573 N.Y.S.2d 677 (1st Dep’t 1991).
591. Parsons, 175 A.D.2d at 784, 572 N.Y.S.2d at 678.
592. 174 A.D.2d 936, 572 N.Y.S.2d 136 (4th Dep’t 1991).
593. Lillis, 174 A.D.2d at 936, 572 N.Y.S.2d at 137.

594. 169 A.D.2d 300, 573 N.Y.S.2d 548 (2d Dep’t 1991).
595. Mendelowitz, 169 A.D.2d at 303, 573 N.Y.S.2d at 550.
596. Id. at 304, 573 N.Y.S.2d at 550.
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supreme court and stressed that the plaintiff should strive to use other
disclosure devices to meet his burden of specificity.

E. Discovery Limited in DES Cases

In In Re New York Count DES Litigation, the Appellate Divi-
sion, First Department held that the physician-patient privilege
barred access to any records, except those of mothers during the preg-
nancy period.?®? Justice Asch analyzed the issue of whether the rela-
tives of some 800 plaintiffs had waived their physician-patient
privilege in terms of basic privacy rights. Justice Asch noted that both
state and federal courts have increasingly accepted the idea that a
right of privacy exists. He modified the supreme court’s order, on the
law and facts and in the exercise of discretion “to limit the disclosure
of such records to the ingesting mother’s medical history during the
period of gestation . . . .”’598

FE.  Motions to Strike

There were seven important appellate division decisions rendered
during the Survey year which discussed the merits of striking a plead-
ing for failure to comply with a discovery request.>®® These decisions
remind the bench and bar that the sanction of striking a pleading is a
drastic one which should only be imposed where the moving party
establishes that failure to disclose is willful, contumacious or in bad
faith. The decisions also point to the availability of sanctions for dis-
covery abuses under Part 130 of the new uniform rules of court.5©

G. Miscellaneous

There were several other interesting disclosure decisions ren-
dered during the Swurvey year. Preaction disclosure under CPLR
3102(c) is generally not favored in New York. In Bliss v. Jaffin, the
Appellate Division, First Department reversed the supreme court’s

597. 168 A.D.2d 44, 570 N.Y.S.2d 804 (Ist Dep’t 1991).

598. DES Litigation, 168 A.D.2d at 48, 570 N.Y.S.2d at 806.

599. See Ahroni v. City of New York, 175 A.D.2d 789, 572 N.Y.S.2d 925 (2d Dep’t
1991); Forman v. Jamesway Corp., 175 A.D.2d 514, 572 N.Y.S.2d 782 (3d Dep’t 1991);
Roof v. Bogdanski, 174 A.D.2d 1046, 572 N.Y.S.2d 825 (4th Dep’t 1991); Bufogle v.
Pesiri, 171 A.D.2d 833, 567 N.Y.S.2d 769 (2d Dep’t 1991); Nudelman v. New York City
Transit Authority, 172 A.D.2d 503, 567 N.Y.S.2d 851 (2d Dep't 1991); American Reli-
ance Ins. Co. v. National General Ins. Co., 174 A.D.2d 591, 571 N.Y.S.2d 493 (2d Dep’t
1991); Sieden v. Copen, 170 A.D.2d 262, 565 N.Y.S.2d 803 (1st Dep’t 1991).

600. See Part 130 of the Uniform Rules of the Trial Court (22 NYRCC 130-1.1).
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decision to permit preaction disclosure and held that the plaintiff had
failed to show sufficient factual basis for disclosure.°! In Hughes v.
Witco Corporation-Chemprene Division, the Appellate Division, Third
Department held that the trial court had improperly refused a request
for preaction disclosure.2 The Third Department speaking through
Justice Yesawich stated “‘she is entitled to conduct pretrial discovery
to identify and to discover the precise facts needed to draft the plead-
ings ... 7603

In Mihalakis, D.O., v. Cabrini Medical Center, the Appellate Di-
vision, First Department reminded the bench and bar that “[tjhe
courts are mindful of allowing pro se litigants some leeway to prose-
cute their actions.”s® In Anonymous v. State Department of Health,
the Third Department held that where there is express statutory au-
thority for issuance of subpoenas, CPLR 2307 does not apply.®* Fi-
nally, the New York State Bar Association’s Committee on
Commercial and Federal Litigation has issued a report proposing a
series of pre-trial procedural reforms to “effect cost and time saving
. . . without any significant further appropriation of public funds.*60s

VII. SANCTIONS CASES

Prior Survey articles have discussed the development of sanction
case law in New York but this is the first piece to devote a specific
section to this area of the law. During the Survey year important
sanction cases were issued by state and federal courts.

A.  US. Supreme Court

In Chambers v. Nasco Inc., the Supreme Court expanded the
power of federal courts to impose sanctions.®? The Court held that a
district court, sitting in diversity, properly invoked its inherent power
to impose sanctions upon a party for bad faith conduct without rely-
ing on a statute or rule.%® The Court also held that federal courts
sitting in diversity can use their inherent power to assess attorney fees

601. 176 A.D.2d 106, 573 N.Y.S.2d 687 (1st Dep’t 1991).

602. 175 A.D.2d 486, 572 N.Y.S.2d 531 (3d Dep’t 1991).

603. Hughes, 175 A.D.2d at 488, 572 N.Y.S.2d at 532.

604. 176 A.D.2d 589, 590, 574 N.Y.S.2d 752, 753 (1st Dep’t 1991).

605. 173 A.D.2d 988, 569 N.Y.S.2d 500 (3d Dep’t 1991).

606. Spencer, Reform of Pre-Trial Procedures Will Cut Court Costs, N.Y. L.J., Jan.
3, 1992, at 1.

607. 111 S. Ct. 2123 (1991).

608. Chambers, 111 S. Ct. at 2127.
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as a sanction for bad faith conduct even if applicable state laws do not
recognize a bad faith exception for the general rule against fee
shifting.s0?

In Chambers, the district court had imposed sanctions on a party
who had (1) attempted to deprive the court of jurisdiction by acts of
fraud, (2) filed false and frivolous pleadings, and (3) attempted, by
other tactics of delay, oppression, harassment and massive expense to
reduce the plaintiff to exhausted compliance.5® The district court
recognized that the conduct in the first and third categories could not
be reached by Rule 11, which governs only papers filed with the
court. The district court also explained that the falsity of the plead-
ings did not become apparent until after the trial on the merits, so
that it would have been impossible to assess sanctions at the time the
papers were filed. Consequently the district court deemed Rule 11
insufficient for its purposes. The district court also declined to impose
sanctions under 28 U.S.C. § 1927 against a party. The court therefore
relied on its inherent power in imposing sanctions. The Supreme
Court affirmed.s!! Thus, district courts can be expected to apply
sanctions irrespective of the availability of any rule or statute author-
izing the imposition of a sanction or penalty.

In Business Guides, Inc. v Chromatic Communications Enter-
prises, Inc., the Supreme Court was faced with the issue of whether a
Rule 11 sanction could be imposed on a party based on 2 finding by
the district court that reasonable inquiry was not made by the party
prior to signing a temporary restraining order application and a sub-
sequent affidavit.12 The Court decided the issue pursuant to the plain
meaning of the Rule. Because the language of the rule itself does not
limit the imposition of sanctions to pro se parties, the Supreme Court
declined to accept petitioners argument that it should be so limited.
Next, the Court determined that the appropriate standard for impos-
ing Rule 11 sanctions on a party is a “reasonable under the circum-
stances” test.6!3 Thus, any party who signs a paper or document will
be responsible for its contents with regard to any Rule 11 sanctions.

609, Id. at 2123.

610. Id.

611. Id

612. 111 S. Ct. 922 (1991).

613. Business Guides, 111 S. Ct. at 923.
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B.  Court of Appeals for the Second Circuit

The Second Circuit issued several interesting sanctions decisions.
In United States of America v. International Brotherhood of Team-
sters, the Second Circuit vacated a district court sanction order and
remanded the case for clarification as to the standards for application
of Rule 11, 28 U.S.C. § 1927(fn) and the inherent powers of the
court.$!* The Teamsters decision also provides instructive guidelines
for the bench and bar when faced with sanction motions. The Second
Circuit also ruled that district courts have power to impose Rule 11
sanctions even when they lack subject matter jurisdiction to adjudi-
cate the merits of a dispute.5!5 Also a sanction of more than $60,000
imposed by the U.S. Bankruptcy Court on a former White Plains solo
practitioner was unanimously reversed by the Second Circuit.516

In Farino v. Walshe, the Second Circuit held that a lawyer could
not deduct a portion of his Rule 11 sanction from a settlement fund
set aside for his clients.6!? The Court also directed the lawyer to show
cause as to why he should not be assessed sanctions under Federal
Rule of Appellate Procedure 38 for filing an appeal.s'® In Healey .
Press, the Second Circuit reversed a district court’s imposition of
sanctions.®!® In light of the abuse of discretion standard being applied
pursuant to Cooter v. Hartmarx,52° this decision was unexpected.s2!
The Second Circuit stressed the fact that the district court did not
give appellant a proper opportunity to oppose the motion for sanc-
tions and to augment the record with appropriate countervailing evi-
dence. The court concluded that the district court’s imposition of
sanctions under Rule 11 and section 11(e) of the SEC Act constituted
an abuse of discretion.522

C. Court of Appeals

There were two significant sanctions decisions in the New York
Court of Appeals during the Survey year. In Maroulis v. 64th Street-

614, 948 F.2d 1338 (2d Cir. 1991).

615. See Chemiakin v. Yefimov, 932 F.2d 124 (2d Cir. 1991).

616. See Matter of Cohoes Indus. Terminal, Inc., 931 F.2d 222 (1991).

617. 938 F.2d 6 (2d Cir. 1991).

618. Farino, 938 F.2d at 8.

619. 947 F.2d 611 (2d Cir. 1991).

620. 496 U.S. 384 (1990).

621. See Carlisle, Avoiding the Chancellor’s Boot: Application of Sanctions in Fed-
eral District and Appellate court Practice, 18 WESTCHESTER B.J. 287 (1991).

622. Healey, 947 F.2d at 623.
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Third Avenue Associates, the Court of Appeals imposed sanctions in
the amount of $2,500 on an attorney.s2* The Court held that the at-
torney’s motion for leave to appeal from a nonfinal order involving an
accounting for a dissolved partnership was frivolous within the mean-
ing of 22 NYCRR 130.1.1(a) & (c). The Court stated:

No reasonable argument can be made that the current motion is
within the jurisdiction of this Court. The persistent course of
party-attorney Bert’s frivolous and meritless motion practice in
this Court, including motions clearly outside the Court’s jurisdic-
tion and repetitive motions for reargument, constitutes a strategy
undertaken primarily to delay resolution of the litigation . . . . This
abuse of the judicial process supports the imposition of
sanctions.624

In Intercontinental Credit Corporation Division of Pan American
Trade Development Corp. v. Roth, the Court of Appeals held that
sanctions would be imposed separately upon the appellant and his at-
torney, in the amount of $2,500 each.525 The Court stated that “[i]t is
clear that the present motion was ‘undertaken primarily to delay or
prolong’ the Israeli enforcement proceedings. This is precisely the
type of misuse of judicial process that part 130 was adopted to
curtail.”’626

D. Appellate Division Sanction Cases

There were at least twelve significant part 130 sanction decisions
rendered during the Survey year.6?’ In addition two appellate divi-

623. 77 N.Y.2d 831, 567 N.E.2d 978, 566 N.Y.S.2d 584 (1991).

624. Maroulis, 77 N.Y.2d at 831, 567 N.E.2d at 978, 566 N.Y.S.2d at 584.

625. 78 N.Y.2d 306, 579 N.E.2d 688, 574 N.Y.S.2d 528 (1991).

626. Intercontinental Credit Corp., 78 N.Y.2d at 308, 579 N.E.2d at 1089, 574
N.Y.S.2d at 529.

627. See Papakostas v. Harkins, 171 A.D.2d 733, 567 N.Y.S.2d 289 (2d Dep’t
1991); Santangelo v. Goldman Sachs & Co., 169 A.D.2d 692, 565 N.Y.S.2d 75 (1st Dep't
1991); Wallace v. Rockville Centre Union Free School District, 167 A.D.2d 392, 561
N.Y.S.2d 918 (2d Dep’t 1990); Belsky v. Belsky, 175 A.D.2d 900, 573 N.Y.S.2d 745 (2d
Dep’t 1991); Harley v. Harley, 170 A.D.2d 779, 565 N.Y.S.2d 625 (3d Dep’t 1991); Crea-
tive Bath Product v. Connecticut General Life Ins. Co., 173 A.D.2d 400, 570 N.Y.S.2d
31 (1st Dep’t 1991); Donovan A. Lewis v. Agency Rent-A-Car, 171 A.D.2d 731, 567
N.Y.S.2d 286 (2d Dep’t 1991); Kernisan v. Taylor, 171 A.D.2d 869, 567 N.Y.S.2d 794
(2d Dep’t 1991); Edwards v. Edwards, 165 A.D.2d 362, 567 N.Y.S.2d 645 (1st Dep’t
1991); Levin v. Axelrod, 168 A.D.2d 178, 571 N.Y.S.2d 345 (3d Dep’t 1991); Rosenman
Colin Freund Lewis & Cohen v. Edelman, 165 A.D.2d 533, 568 N.Y.S.2d 590 (1st Dep’t
1991); Liker v. Grossman, 175 A.D.2d 911, 573 N.Y.S.2d 749 (2d Dep’t 1991).
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sions imposed sanctions under CPLR 8303-a.628 Three of these deci-
sions are particularly worthy of mention. In Liker v. Grossman, the
Second Department imposed a $9,500 sanction on an appellate law-
yer.62? The plaintiff’s case was originally dismissed in New York
County. The plaintiff then filed the same action in Kings County
where it was dismissed. The plaintiff’s appeal was rejected by the
Second Department who then ordered the parties to show cause why
sanctions should not be imposed. The Second Department based its
decision on the fact that the plaintiff and his lawyer were misusing the
judicial resources of the court and that this was by and of itself sanc-
tionable conduct. Another interesting decision involved a sanction
imposed on a lawyer by the First Department.

In Rosenman Colin v. Edelman, the First Department based its
decision on the frivolous motion practice of defendant’s attorney.53¢
The appellate division stated: “However, the propriety of making the
motion aside, we cannot overlook Sutton’s flouting of well-understood
norms of motion practice requiring the moving party to set forth
whatever it is he has fo say in papers accompanying the notice of
motion . . . .’&!

In Edwards v. Edwards, the First Department reversed a decision
of the trial court to impose a $10,000 sanction against a matrimonial
lawyer who allegedly was having a sexual relationship with his cli-
ent.%32 The appellate division, speaking through Justice Sullivan, ex-
plained that pursuant to section 130-1.1(c) of the Uniform Rules for
the New York State Trial Courts, conduct is frivolous if “it is com-
pletely without merit in law or fact and cannot be supported by a
reasonable argument for an extension, modification or reversal of ex-
isting Iaw.”633 Justice Sullivan concluded that where the allegedly
frivolous conduct consisted of the attorneys refusal to withdraw as
counsel, the party who sought to compel him to do so must establish
that there was a clear an unequivocal duty to do so under the existing
law. Absent such a showing, the trial court erred in imposing the
sanction.

1 4

628. See Grasso v. Mathew, 164 A.D.2d 476, 564 N.Y.S.2d 576 (3d Dep’t 1991);
Jacobson v. Chase Manhattan Bank, 174 A.D.2d 709, 571 N.Y.S.2d 559 (2d Dep’t 1991).

629. 175 A.D.2d 911, 573 N.Y.S.2d 749 (2d Dep’t 1991).

630. 165 A.D.2d 533, 568 N.Y.S.2d 590.

631. Rosenman, 165 A.D.2d at 536, 568 N.Y.S.2d at 592.

632. 165 A.D.2d 362, 567 N.Y.S.2d 645 (Ist Dep’t 1991).

633, Id. at 366.
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E. Sanction Cases In Trial Courts

During the Survey year New York State trial courts vigorously
imposed sanctions in litigants and their counsel.63¢ Three cases merit
mention. In Sher v. Scott, the supreme court denied sanction requests
on the grounds that counsel for both sides engaged in unprofessional
conduct.53> The court found that both counsel were unprofessional
and obnoxious. In Robinson v. Ross, a Justice Court for the Village of
Scarsdale imposed sanction under CPLR 8303-a against a defendant’s
attorney who had advanced a frivolous defense.53¢ Finally, in Solow v.
Wellner, a Civil Court judge imposed $186,000 in sanctions against an
attorney representing a landlord in a rent-strike dispute.$3? The judge
assessed $3,000 in sanctions for each of the 62 rent-disputes that went
to judgment during the trial.

CONCLUSION

We are again grateful for the helpful comments and suggestions
from our colleagues of the bench and bar and in academia. I am par-
ticularly thankful to the 1992 graduating class of the Pace University
School of Law for keeping me alert to new developments in New
York Civil Practice. I also appreciate the helpful suggestions from
lawyers who have attended CLE classes I have taught at the Practis-
ing Law Institute, New York State Trial Lawyers Institute, Defense
Association of New York, New York County Lawyers Association,
White Plains Bar Association and the Office of Court Administration.

634. See Arthur Young & Co. v. Feerick, N.Y.L.J., May 7, 1991, at 21, (Sup. Ct.,
N.Y. Co. 1991); Lightron Corp. v. J.8.M. Holdings, Inc., 149 Misc. 2d 617, 567 N.Y.S.2d
976 (Sup. Ct., Nassau Co. 1990); Forstman v. Arluck, 149 Misc. 2d 929, 566 N.Y.S.2d
462 (Sup. Ct., Suffolk Co. 1991); Willer v. 61 Jane Street Tenants Corp., N.Y.L.J., Aug.
25, 1991, at 25, (Sup. Ct., N.Y. Co. 1991 ); Charney v North Jersey Trading Corp.,
N.Y.L.J,, Aug. 27, 1991, at 23 (Sup. Ct., N.Y. Co. 1991).

635. N.Y.LJ,, Aug 27, 1991, at 25 (Sup. Ct., Queens Co. 1991).

636. 149 Misc. 2d 289, 564 N.Y.S.2d 650 (Just. Ct., Westchester Co. 1990).

637. N.Y.L.J,, Sept. 20, 1991, at 1 (Civ. Ct., N.Y. Co. 1991).
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