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to determine the difficult question of whether the identity of issue re-
quirement was mef. In D’4rata the jury had to find intent to convict
the defendant.414 In Zuk there is the question of whether a guilty plea
to manslaughter in the second degree involves intent.4!* To establish
identity of issue, the party moving for invocation of issue preclusion
must establish that Zuk did more than act recklessly when the under-
lying incident occurred.4'¢ The Court of Appeals must also face the
policy issue of whether a future defendant will be reluctant to enter a
guilty plea if he anticipates it will be used against him in a subsequent
civil proceeding. It seems unlikely that Michael Milken would have
pled guilty in federal court to six counts of conspiracy and fraud if he
knew issue determinations necessary to his plea could later be used to
conclusively establish liability against him in New York State civil
litigation.417

VII. SANCTION CASES, MANDATORY CONTINUING LEGAL
EDucATION, AND COMPULSORY PrRO BONO
A. Sanction Decisions

Last year’s Survey discussed many of the recent sanction deci-
sions which New York State trial courts issued pursuant to the new

414. See D’Arata, 76 N.Y.2d 659, 564 N.E.2d 634, 563 N.Y.S.2d 24. Here, of
course, in the criminal proceeding the People bore the burden of proving the defendant’s
intent to injure plaintiff (see N.Y. PENAL LAw § 120.10[1]). The issue of intent was
necessarily submitted to the jury in the court’s charge as a factual question on an essential
element of the crime, Id. at 664, 564 N.E.2d at 637, 563 N.Y.S.2d at 27.

415. Zuk pleaded guilty to second degree manslaughter, which is an unintentional
crime. See N.Y. PENAL Law § 125 (McKinney 1990).

416. See Zuk, 160 A.D.2d at 972, 554 N.Y.S.2d at 940, where the appellate division
held: “When Zuk pleaded guilty to manslaughter in the second degree in the criminal
prosecution arising out of this incident, it was necessarily determined that the decedent’s
death was caused by Zuk’s ‘criminal act.” ” Allstate submitted no proof that the result in
this case was ever expected by the insured. Thus arguably the case falls within the “acci-
dent” rule of the decided cases. See Miller v. Continental Ins. Co., 40 N.Y.2d 675, 358
NL.E.2d 258, 389 N.Y.S.2d 565 (1976) (accidental death from intentional dose of heroin);
Wellisch v. John Hancock Mutual Life Ins. Co., 64 Misc. 2d 791, 316 N.Y.S.2d 722
(1970) (same); Mansbacher v. Prudential Ins. Co., 273 N.Y. 140, 7 N.E.2d 18 (1937)
(same); Adlerblum v. Metropolitan Life Ins. Co., 284 N.Y. 695, 30 N.E.2d 728 (1940)
(accidental death from reaction to novacaine intentionally administered for tonsilitis);
Gallagher v. Fidelity & Casualty Co., 163 A.D. 556, 148 N.Y.S. 1016 (2d Dep’t 1914),
aff’d, 221 N.Y. 664, 117 N.E. 1067 (1917) (accidental death from sunstroke while at-
tempting to tan).

417. See Adams, Defense Lawyers Surprised at Milken Sentence, 204 N.Y.L.J. 100
(1990).
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rules for frivolous litigation that became effective January 1, 1989.418
During this Survey year, the Court of Appeals imposed sanctions for
the first time under the new rules.#!® Several appellate divisions also
issued sanction opinions,*2° and the U.S. Supreme Court ruled that
sanctions could be awarded against a plaintiff who had voluntarily
dismissed his complaint.42!

In Minister, Elders and Deacons of the Reformed Protestant
Church of the City of New York v. 198 Broadway Inc.,*?* the Court of
Appeals, in a per curiam decision, imposed a $2,500 sanction on an
overly persistent litigant at the request of his adversary.4?*> This was
the first time the Court of Appeals applied Part 130 of the Uniform
Rules for the New York State Trial Courts.4#?¢+ The respondent had
made a series of motions*?5 which the Court found to be “utterly
without legal support42¢ and made for the sole purpose of delaying

418. See Carlisle, Civil Practice, 1989 Survey, supra note 34, at 71-78.

419. See Ministers, Elders, & Deacons of the Reformed Protestant Dutch Church of
the City of N.Y. v. 198 Broadway, Inc., 76 N.Y.2d 411, 559 N.E.2d 429, 559 N.Y.S.2d
886 (1990); John B. Bell v. New York Higher Educ. Assistance Corp., 76 N.Y.2d 930,
564 N.E.2d 664, 563 N.Y.S.2d 54 (1990); Maroulis v. 64th St. — Third Ave. Assoc., 77
N.Y.2d 831, 567 N.E.2d 978, 566 N.Y.S.2d 584 (1991).

420. See Hoeflich v. Chemical Bank, 149 A.D.2d 341, 539 N.Y.S.2d 916 (Ist Dep’t
1989); see also Strout Realty Inc. v. Mechta, — A.D.2d —, 565 N.Y.S.2d 749 (2d Dep’t
1991) (appeal so obviously lacking in merit that it was characterized as frivolous and
Mechta was ordered to pay $3,949 in costs and sanctions); Grasso v. Matthew, 164
A.D.2d 476, 564 N.Y.8.2d 5§76 (3d Dep’t 1991) (imposing court costs and reasonable
attorney’s fees against attorney pursuant to CPLR 8303-a).

421. See Cooter & Gell v. Hartmarx Corp., 110 S. Ct. 2447 (1990).

422. 76 N.Y.2d 411, 559 N.E.2d 429, 559 N.Y.S.2d 886 (1990).

423. Ministers, Elders, & Deacons, 76 N.Y.2d at 411, 559 N.E.2d at 429, 559
N.Y.S.2d at 886. The respondent, Modell, sought to renew its sublease but was denied
right to do so because of the master tenant’s decision not to renew the lease. The Appel-
late Division for the First Department awarded petitioner possession of the premises in
1982, and the Court of Appeals affirmed the appellate division order in 1983. The re-
spondent then sought a declaratory judgment action based on a new legal theory, and
filed an unsuccessful appeal to the Court of Appeals from an appellate division order
dismissing that action. Thereafter respondent filed various other post-appeal motions
with the Court of Appeals and two separate motions at the trial court to vacate the
dispossess judgment upheld by the Court of Appeals. Finally respondent moved for an
order recalling and amending the remittitur of the 1983 decision. The Court of Appelas,
in imposing sanctions, dismissed Modell’s motion as “plainly untimely,” and noted that
the time for making such motions had expired almost seven years before. Id.

424, Id.

425. Id. at 413, 559 N.E.2d at 430, 559 N.Y.S.2d at 867.

426. Id.
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enforcement of an earlier judgment.4?” The Court of Appeals im-
posed sanctions for the second time in JoAn B. Bell v. The New York
Higher Education Assistance4?® The Court granted respondent’s mo-
tion for sanctions on the ground that appellant had filed a chain of
motions which constituted a dilatory and frivolous avoidance of a 20-
year old student loan debt.#?® The Court also found that appellant
had failed to pay motion costs previously imposed by the Court of
Appeals, and therefore imposed sanctions in the amount of $1,000.430
In both Bell and Minister, sanctions were imposed for misconduct oc-
curring in both the lower courts and the Court of Appeals. The Court
has yet to award sanctions simply for frivolous conduct in the courts
below, nor has the Court imposed a $2500 sanction on an attorney for
frivolous litigation practices.431

In Cooter & Gell v. Hartmarx+32 the U.S. Supreme Court was
faced with three issues relating to the application of Rule 11 of the
Federal Rules of Civil Procedure: first, whether a district court may
impose Rule 11 sanctions on a plaintiff who has voluntarily dismissed
his complaint pursuant to Rule 41(a)(1)(i);**3 second, what constitutes
the appropriate standard of appellate review of a district court’s impo-
sition of Rule 11 sanctions;*34 and third, whether Rule 11 sanctions
authorize awards of attorney fees incurred on appeal of a Rule 11
sanction.43> The Supreme Court held that a voluntary Rule 41 dis-
missal did not deprive a district court of jurisdiction over a Rule 11
motion.#*¢ The Court also held that federal appellate courts should
apply an abuse of discretion standard in reviewing all aspects of a

427, Ministers, Elders & Deacons, 76 N.Y.2d at 413, 559 N.E.2d at 430, 559
N.Y.S.2d at 867.

428, 76 N.Y.2d 930, 564 N.E.2d 664, 563 N.Y.S.2d 54 (1990).

429. The Court of Appeals dismissed a motion for leave to appeal on the grounds
that the orders appellant sought to appeal from were not final. The Court also granted
respondent’s motion for sanctions and noted that appellant had filed five motions “in a
chain reflecting a strategy of dilatory, frivolous avoidance of a 20 year old student loan
debt for two years’ law school education.” Bell, 76 N.Y.2d at 930, 565 N.E.2d at 664,
563 N.Y.S.2d at 54.

430. Id

431. See Maroulis, 77 N.Y.2d 831, 567 N.E.2d 978, 556 N.Y.S.2d 584.

432. 110 S. Ct. 2447 (1990).

433. Cooter & Gell, 110 S.Ct. at2449.

434, Id. at 2450.

435. Id, at 2451.

436. Id. at 2449. This view is consistent with Rule 11’s purposes of deterring base-
less filings and streamlining federal court procedure and is not contradicted by anything
in that rule or Rule 41(a)(1)(i).
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district court’s decision in 2 Rule 11 proceeding.43? Finally, the
Supreme Court held that Rule 11 does not authorize a district court
to award attorney’s fees incurred on appeal.43® The Cooter decision
was followed by the U.S. Court of Appeals for the Second Circuit in
Mareno v. Rowe.** The district court had imposed Rule 11 sanctions
on Mareno for frivolously asserting jurisdiction over the defendant
pursuant to the New York long arm statute.44® The Circuit Court,
with a strong dissenting opinion, found that the positions advanced by
Mareno and his attorney were not so untenable as a matter of law as
to necessitate sanction.*4! The Court held that the award of a $4,800
sanction was inappropriate and failed to recognize the complexities of
New York’s long arm jurisprudence.44?

Three appellate divisions issued instructive sanction opinions. In
Hoeflich v. Chemical Bank %3 the First Department imposed a sanc-
tion of $500 on the executor of an estate who had brought a frivolous
motion to vacate an earlier order of the court.444 In Mechta v.
Mack 445 the Second Department imposed a $1,000 sanction on a pro
se plaintiff’s attorney for his conduct in pursuing frivolous appeals

437. Id. Petitioner argued that the Court of Appeals should have applied a three-
tiered standard of review. This included a clearly erroneous standard for findings of his-
torical fact, a de novo standard for the determination that counsel violated Rule 11, and
an abuse of discretion standard for the choice of sanction. The Supreme Court rejected
the petitioner’s approach primarily on the ground that the Court of Appeals must defer
to the district court’s legal conclusions in Rule 11 proceedings.

438. Cooter & Gell, 110 S. Ct. at 2449. The Supreme Court held that neither the
language of Rule 11’s sanctions provisions, when read in connection with Rule 1’s state-
ment that the Rules only govern district court procedure, nor the Advisory Committee
Note suggests that Rule 11 could require payment for appellate proceedings.

439. 910 F.2d 1043 (2d Cir. 1990).

440. Mareno, 910 F.2d at 1044. (Mareno argued that the defendants were amenable
to suit under New York’s corporate presence doctrine and under its long arm statute).
See N.Y. CPLR 301, 302(a)(3).

441. 910 F.2d 1047. “There is no doubt that the arguments presented by Mareno
were not persuasive. Nevertheless, to constitute a frivolous legal position for purposes of
Rule 11 sanction, it must be clear under existing precedents that there is no chance of
success and no reasonable argument to extend, modify or reverse the law as it stands.”
Id. (citations omitted).

442, Id. at 1047. The positions advanced by Mareno and his attorney, however
faulty, were not so untenable as a matter of law as to necessitate sanction. Nor did they
constitute the type of abuse of the adversary system that Rule 11 was designed to guard
against. Id. at 1047.

443. 149 A.D.2d 341, 539 N.Y.S.2d 916 (1st Dep’t 1989).

444. Hoeflich, 149 A.D.2d at 341, 539 N.Y.S.2d at 916-17.

445, 149 A.D.2d 747, 549 N.Y.S.2d 508 (2d Dep’t 1989).
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from two orders of the Supreme Court.#4¢ Mechta claimed at oral
argument to have researched the issues relevant to the subject appeal
and expended a total of two and a half days in preparing the appellate
brief.44? The Second Department held that even a cursory review of
law in the area of defamation would have revealed that Mechta’s ac-
tion was totally devoid of legal merit.44¢ The appellate division also
found that Mechta’s “conduct not only constituted a misuse of and a
burden on judicial resources, but also placed a substantial burden on
the defendants in time and costs associated with a defense of the ap-
peal.”’#° 1In Grasso v. Mathew,*s® the Third Department imposed
sanctions under CPLR 8303-a against a Schenectady lawyer who filed
a libel suit against the husband of his client in a divorce action.*s!
The appellate division held that the husband’s comments enjoyed an
absolute privilege, and that the lawyer’s defamation action was
frivolous.452

On an issue of first impression in New York, a federal district
court ordered an attorney to submit to remedial legal education in
lieu of monetary sanctions pursuant to Federal Rule of Civil Proce-
dure 11.453 The district court, through a magistrate, found that plain-
tiffs’ counsel had little litigation experience and that attorney
ineptitude is not cured by high monetary penalties.#5*+ The magistrate
concluded that the deterrent function of Rule 11 would be better
served by a sanction tailored to improving the lawyers skills as a prac-
ticing attorney so that he would not make similar mistakes in the fu-
ture.45> The magistrate directed plaintiffs’ counsel to attend a two day
course in federal practice and procedure offered by one of the bar
associations, or a one semester course in the same area at an accred-
ited law school.45¢

Finally, the New York State Bar Association has recommended

446. Mechta, 149 A.D.2d at 747, 549 N.Y.S.2d at 508.

447. Id.

448. Id.

449. Id.

450. 164 A.D.2d 476, 564 N.Y.S.2d 576 (3d Dep’t 1991).

451. Grasso, 164 A.D.2d at 477, 564 N.Y.S.2d at 577.

452, Id. at 479-80, 564 N.Y.S.2d at 578-79.

453. See Versailles Realty Co. v. Manufacturers Hanover Trust Co., 1190 WL
176727 (S.D.N.Y. 1990).

454. Id.

455. Id.

456. Id.
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that there be significant amendments made to Part 130 of the Rules of
the Chief Administrative Judge, which authorizes a fine of as much as
$10,000 for frivolous behavior.457 A special committee, chaired by
former Court of Appeals Judge Hugh R. Jones, submitted a report on
March 20, 1990 which warns that the current rule may unnecessarily
chill access to the New York State courts without preventing the con-
duct that actually causes needless expense and delay.#s®8 The Jones
Committee also recommended that the rule’s focus be changed from a
ban on “frivolous” conduct to “abusive” conduct.4%® The State Legis-
lature continues to oppose the new sanction rule.4

B. Mandatory Continuing Legal Education

Last year’s Survey discussed the arguments for and against
mandatory continuing legal education (“CLE”).46! During the Sur-
vey year the House of Delegates of the New York State Bar Associa-
tion adopted a resolution favoring the general concept of mandatory
CLE.#¢2 Later, the House considered specific provisions of the pro-
posed rule and suggested amendments.46> After adopting certain
amendments, the House endorsed a proposed rule.45* The State Asso-
ciation is now proposing this rule for promulgation by the appropriate
authority.*6> The rule provides for the appointment of a continuing
legal education commission,*s¢ and requires every active attorney ad-
mitted and practicing in the state to complete eighteen hours of con-
tinuing legal education biennially, at least two hours of which shall

457. See New York State Bar Association, REPORT OF SPECIAL COMMITTEE TO
CONSIDER SANCTIONS FOR FRIVOLOUS LITIGATION IN NEW YORK STATE COURTS,
March 20, 1990 [hereinafter BAR Assoc. REPORT] (copy on file with the Syracuse Law
Review).

458, Id. at 5-6.

459. Id.

460. Id. See also Spencer, State Bar Seeks to Cut Fines from Lawyer Sanction Rules,
N.Y.L.J.,, April 12, 1990, p.1, col. 3.

461. See Carlisle, Civil Practice, 1989 Survey, supra note 34, at 78-82.

462. See Spencer, Mandatory CLE Wins Approval of State Bar, N.Y.L.I., Jan. 22,
1990, p.1, col. 5.

463. Id.

464, Id,

465. See generally Wise, Lawyers Education: A Legislative Issue, 203 N.Y.L.J. 51
(1990); Ostertag, In Defense of MCLE, N.Y.L.J., Mar. 16, 1990, at 1, col. 3; McKay,
MCLE: Try It, You May Like It, N.Y.L.J., Jan. 17, 1999, at 2, col. 6.

466. See New York State Bar Association, DRAFT 4: Mandatory Continuing Legal
Education For Attorneys (AS ADOPTED AT THE JUNE 22, 1990 HOUSE OF DELEGATES
MEETING) (COPY ON FILE WITH THE SYRACUSE LAW REVIEW).
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consist of education relating to professional responsibility and legal
ethics.#67 All attorneys subject to the rule must, at the time of their
biennial registration, report their participation in CLE activities dur-
ing the preceding twenty-four months.46® If an attorney fails to com-
ply with the Rule, the CLE Commission will send a notice of
delinquency to the attorney.4® Within ninety days following receipt
of the notice, the attorney must cure the delinquency or the matter
will be referred to the appropriate appellate division of the supreme
court for disciplinary action.+? It is expected that the chief judge will
implement the rule through the Judiciary Law so that noncompliance
will constitute conduct prejudicial to the administration of justice
and, thus, be subject to enforcement.

It should be noted that one-half of the proposed eighteen hour
CLE requirement can be satisfied by videotape or in house CLE
presentations. It is anticipated that the Chief Judge of the State of
New York will implement the CLE rule in 1992 or 1993.

C. Compulsory Pro Bono

Last year’s Survey discussed the merits of mandatory pro bono
(“MPB”)*7! which has divided the bench and bar.472 Chief Judge
Wachtler appointed an advisory panel which proposed that ail of New
York’s lawyers donate at least twenty hours of free legal time a year
to pro bono projects.4’> After the proposal was submitted to Chief
Judge Wachtler in early 1990, he gave the state and local bar associa-
tions two years to show whether a voluntary pro bono program could
meet the legal needs of the poor.#7# The Chief Judge has also ap-
pointed a Pro Bono Review Committee to monitor how well the pro-

467, Id. at 4-5.

468, Id. at 5-6.

469. Id.

470. Id. at 6-7.

471. See Carlisle, Civil Practice, 1989 Survey, supra note 34, at 82-84,

472. Id.

473. Id. See also New York State Bar Association, REPORT OF THE SPECIAL COM-
MITTEE TO REVIEW THE PROPOSED PLAN FOR MANDATORY PRO BONO SERVICE, Oc-
tober 16, 1989.

474. Adams, Wachtler Defers Mandatory Pro Bono, N.Y.L.J., May 2, 1990, at 1, col.
3. Chief Judge Wachtler gave the New York bar a two-year deadline to demonstrate that
voluntary services could be sufficiently increased. If pro bono service “does not meet the
desperate need [for legal services], I will propose . . . a rule be promulgated mandating
pro bono services for the poor as recommended by the Marrero Committee.” Id.
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gram works.4’> The Committee plans to do some kind of objective
survey.4’¢ The New York State Bar Association has proposed that
the State Office of Court Administration require attorneys to report
on their pro bono work as part of their biennial registration.#’? The
New York County Lawyers Association and five other county bar
groups have opposed any plan to survey lawyers or to require them to
file reports regarding their pro bono contributions.*7#

VIII. DISCLOSURE

There were several major disclosure decisions during the Survey
year.#’? The U.S. Supreme Court ruled unanimously that universities
and colleges charged with discrimination in tenure determinations
must make relevant personnel files available to Federal investiga-
tors.48¢ The New York Court of Appeals defined the parameters of
discovery against corporations*®! and one appellate division issued
important opinions regarding discovery access to surveillance photo-
graphs+3? and internal investigation for corporate clients.4®? A state
trial court held that the medical records of family members of DES
plaintiffs are discoverable*34 and another trial court ruled that a plain-
tiff may depose itself.4®> These and other decisions will be analyzed.

In University of Pennsylvania v. Equal Employment Opportunity

475. Spencer, Chief Judge Names Panel To Monitor Pro Bono Effort, N.Y.L.J., Sept.
11, 1990, at 1, col. 3. Panelists to monitor the voluntary pro bono program are: Victor
Marrero, Esq.; Justin Vigdor, Esq.; Joseph S. Genova, Esq.; and Robert Ostertag, Esq.
The Committee will endeavor to determine how much time attorneys in New York
devote to providing free civil legal services.

476. See Vol. 32, No. 5 State Bar News, Wachtler Endorses Voluntary Pro Bono For
2 Years; Will Decide Then About Mandatory, at 1, col. 3 (May 1990).

477. Spencer, Pro Bono Reporting by Individuals Opposed, N.Y.L.J., Sept. 26, 1990,
at 1, col. 3. See generally, Dean, Voluntary or Mandatory Service, N.Y.L.J., May 21,
1990, at 3, col. 1.

478. Id.

479. See infra notes 480-511 and accompanying text.

480, University of Pa. v. Equal Employment Opportunity Comm’n, 110 S. Ct. 577
(1990).

481. See Niesig v. Team I, 76 N.Y.2d 363, 558 N.E.2d 1030, 558 N.Y.S.2d 493
(1990).

482. Marte v. W.0. Hickok Mfg. Co., 154 A.D.2d 173, 552 N.Y.S.2d 297 (Ist Dep’t
1990).

483. Spectrum Systems Int’l Corp. v. Chemical Bank, 157 A.D.2d 444, 558
N.Y.S.2d 486 (1st Dep’t 1990).

484. Blank v. Eli Lilly & Co.,, N.Y.L.J., Aug. 31, 1990, at 1, col. —,

485. Sigman-Weiss Consultants Inc. v. Raiff, 149 Misc.2d 111, 563 N.Y.S.2d 618
(Civ. Ct., Kings Co. 1990).
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Commission4%¢ an educator filed a discrimination complaint against a
university with the Equal Employment Opportunity Commission.487
The U.S. Supreme Court held that there was not a common law privi-
lege against the disclosure of confidential peer review documents and
that there was no first amendment right of “academic freedom”
against the disclosure of the contested documents.488

Last year’s Survey criticized the appellate division’s decision in
Niesig v. Team 1.4%° We pointed out that the Second Department’s
presumption that all current employees are agents of a corporation
contradicts the Court of Appeals’ view as to the attorney-client rela-
tionship.4?® We also suggested that the Niesig opinion was contrary to
the Court of Appeals’ decision in Rossi v. Blue Cross & Blue Shield 49!
and that it failed to provide adequate guidelines for corporate counsel
who face serious conflict of interest problems. During the Survey year
the Court of Appeals reversed the appellate division decision which
had barred all ex parte communication with corporate employees.+2
The Court noted that the appellate division’s ruling, which prohibited
lawyers from interviewing a party without consent of the party’s at-
torney, had the advantage of being clear but that it closed off avenues
of informal discovery of information that may serve both the litigants
and the entire justice system.4®> The Court of Appeals, speaking
through Judge Kaye, adopted an “alter ego™ test which defines a
party to include only corporate employees whose acts or omissions
are binding on the corporation or imputed to the corporation for pur-
poses of its liability, or to employees who are deemed to be imple-
menting the advice of counsel.#** The Court held that all other
employees may be interviewed informally.#°5 Judge Bellacosa con-
curred and pointed out that the “alter ego” definition will function
almost identically with the rejected “blanket preclusion” definition
used by the appellate division.**¢ Judge Bellacosa suggested that par-

486. 110 S. Ct. 557 (19%0).

487. University of Pa., 110 S. Ct. at 580.

488. Id. at 588-89.

489, See Carlisle, Civil Practice, 1989 Survey, supra note 34, at 111-12 (criticizing
Neisig).

490. 1d.

491, 73 N.Y.2d 588, 540 N.E.2d 703, 542 N.Y.S.2d 508 (1989).

492, Niesig, 76 N.Y.2d at 376, 558 N.E.2d at 1036, 559 N.Y.S.2d at 499.

493, Id. at 372, 558 N.E.2d at 1034, 559 N.Y.S.2d at 497.

494, Id. at 374, 558 N.E.2d at 1035, 559 N.Y.S.2d at 498.

495, Id.

496. Id. at 376, 558 N.E.2d at 1036-37, 559 N.Y.S.2d at 499-500.
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ties should be limited to a “control group” of only those corporate
employees who are among the most senior management who exercise
substantial control over the corporation.#®? Judge Bellacosa also em-
phasized that attorney-client communications are unaffected by the
Court of Appeals holding in the Niesig case.4%%

In Marte v. W.0O. Hickol Manufacturing,**® the First Department
held that the plaintiff was entitled to the discovery of surveillance
videos taken in a personal injury action.’® The appellate division
rested its decision on the grounds that the plaintiff should be given an
opportunity to challenge the accuracy of the tapes prior to trial
Nonetheless, the appellate division held that it is permissible to delay
the surveillance disclosure until after the defendant has had a full op-
portunity to depose the plaintiff.5°! Thus, the testimony may be pre-
served for impeachment purposes at trial. In Spectrum Systems
International v. Chemical Bank,*°? the First Department affirmed a
lower court’s decision that documents prepared by a law firm for a
bank in the course of an investigation into allegations of fraud were
not protected by the attorney-client privilege.5°3> The appellate divi-
sion reasoned that since the role of the law firm was that of an investi-
gator retained to develop facts rather than to render legal opinions,
their work product was not exempt from discovery.5®¢ The First De-
partment also noted that to qualify as “litigation” material under
CPLR 3101(d)(2), documents must be prepared primarily, if not
solely, for litigation.*°5 In another interesting decision, the Appellate
Division for the Fourth Department held that CPLR 3117(a)(2)%°6
does not apply when an adverse party seeks to use a deposed em-
ployee’s deposition if the employer is no longer a party to the
action.507

In Blank v. Eli Lilly,5%% Justice Ira Gammerman was asked to

497. Niesig, 76 N.Y.2d at 376, 558 N.E.2d at 1036-37, 559 N.Y.S.2d at 499-500.

498. Id. at 378, 558 N.E.2d at 1037, 559 N.Y.S.2d at 500.

499. 154 A.D.2d 173, 552 N.Y.S.2d 297 (1st Dep’t 1990).

500. Marte, 154 A.D.2d at 177, 552 N.Y.S.2d at 300.

501. Id

502. 157 A.D.2d 444, 558 N.Y.S.2d 486 (1st Dep’t 1990).

503. Spectrum Systems, 157 A.D.2d at 448, 558 N.Y.S.2d at 488.

504. Id.

505. Id.

506. State University Construction Fund v. Kipphut & Newmann Co., Inc., 159
A.D.2d 1003, 1005, 552 N.Y.S.2d 471, 473 (4th Dep’t 1990).

507. Id.

508. 204 N.Y.L.J. 45, Sept. 4, 1990, at 23 col. 4 (Sup. Ct. N.Y. Co. 1990).
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determine if plaintiffs’ family members’ records were discoverable.
Justice Gammerman rejected the plaintiff’s contention that the dis-
covery of medical records of their mothers, fathers, siblings and other
family members was covered by the physician-patient privilege.>® In
Sigman-Weiss Consultants v. Raiff,;’'° Justice Spodek held that the
plaintiff in a fraud suit had the right to take its own deposition to be
used if the defendant, a man in poor health, expired before trial. The
deposition the plaintiff sought to take was one of its own partners who
claimed to have had conversations about the contested matter with
the defendant.5!!

IX. PLEADINGS AND MOTIONS, VENUE AND APPEALS
A. Pleadings and Motions

In Ministers, Elders & Deacons of the Reformed Protestant Dutch
Church of the City of New York,*12 the Court of Appeals for the first
time imposed sanctions under newly enacted Part 130 of the Uniform
Rules of the Court against a litigant for frivolous motion practice.5!3
The Court defined a motion as frivolous if it is completely without
merit in law or fact and cannot be supported by any reasonable argu-
ment for an extension, modification or reversal of existing law.514 In
this respect, the practitioner is reminded that he must assert a juris-
dictional defense in his CPLR 3211 motion or it will be waived.51s
Similarly, if the defense is not asserted by motion or answer, it usually
cannot be asserted in an amended answer.5'6 On the other hand, if
there is no merit to the defense, the practitioner may face sanctions
for filing a frivolous pleading.5!7 On a similar tack, a notice defect is
waived if not raised in an answer or by motion.5!8 Also, an attempt to

509. Id.

510. 149 Misc.2d 111, 563 N.Y.S.2d 618 (Sup. Ct., Kings Co. 1990).

511. Sigman-Weiss, 149 Misc. 2d at 112, 563 N.Y.S.2d at 619.

512. 76 N.Y.2d 411, 559 N.E.2d 429, 559 N.Y.S.2d 866 (1990).

513. Ministers, Elders & Deacons, 76 N.Y.2d at 413, 559 N.E.2d at 430, 559
N.Y.S.2d at 867.

514. Id. at 414, 559 N.E.2d at 430, 559 N.Y.S.2d at 867.

515. See Carlisle, Civil Practice, 1989 Survey, supra note 34, at 98 (citing Addesso v.
Shemtob, 70 N.Y.2d 689, 512 N.E.2d 314, 518 N.Y.S.2d 793 (1987)).

516. Id.

517. Id.

518. See Sandoval v. New York, 147 Misc. 2d 1072, 559 N.Y.8.2d 115 (Ct. of
Claims 1990).
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amend a complaint, without leave of court, is a nullity.5!®

The Appellate Division for the Second Department, in an issue
of first impression, has ruled that a civil plaintiff’s case should not be
summarily dismissed after his attorney’s opening statement unless the
lawyer is given an opportunity to correct the deficiency.52° Thus if an
opening statement fails to make out a prima facie case, the attorney
for the plaintiff should be given an opportunity to correct any defi-
ciency in the opening.

In Sheridan v. Citicorp North America,5?! petitioner sought to va-
cate respondent’s execution with notice to the garnishee. The trial
court held that petitioner merely presented an affidavit and obtained
an order to show cause on it. Thus, instead of commencing a special
proceeding, he brought on a mere practice motion. This meant that
the court could not deem the papers to be pleadings and had to dis-
miss the case. In Jimenez v. Chasis,>?? the trial court dismissed a legal
malpractice case because when the suit was begun the underlying ac-
tion commenced on plaintiff’s behalf was not yet terminated. The
court held the suit was premature and noted that premature com-
mencement of actions unneccesarily overburdened the court.523

B. Venue and Appeals

The most significant venue case decided during the Survey year is
the U.S. Supreme Court’s decision in Ferens v. John Deere.’?* The
Court held that the law of the transferor forum applies when a diver-
sity suit is transferred under 28 U.S.C. section 1404(a),%25 regardless
of who initiates the transfer. A Pennsylvania farmer lost his hand
when it became caught in a combine harvester made by the defendant.
Subsequent to the expiration of the Pennsylvania tort statute of limi-
tations, plaintiff filed contract and warranty claims in a Pennsylvania
federal court. He later filed a tort suit in federal court in Mississippi
because that state had a six-year tort limitations period. He then
moved to transfer that suit to federal court in Pennsylvania and retain
the benefit of the Mississippi statute of limitations law. The U.S.

519. See Eustace v. Club Med, 204 N.Y.L.J. 98 (Sup. Ct., N.Y. Co. 1990).
520. Devito v. Katsch, 157 A.D.2d 413, 556 N.Y.S.2d 649 (2d Dep’t 1990).
521. 204 N.Y.L.J. 36 (Nassau Co., Sup. Ct. 1990).

522. N.Y.L.J,, July 19, 1990, at 24 col. 3 (Sup. Ct. N.Y. Co. 1990).

523. Id.

524. 110 S. Ct. 1274 (1990).

525. See 28 U.S.C. § 1404(a) (1988).
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Supreme Court held that section 1404(a) transfers should not create
or increase forum shopping opportunities and that such transfers
should turn on considerations of convenience and the interest of jus-
tice, rather than the possible prejudice resulting from a change of
law.526 Thus the court held that any reward for the plaintiff’s
manipulativeness is less repugnant than requiring suits in two fo-
rums.’?? Justice Scalia, joined by Justices Brennan, Marshall and
Blackmun dissented on the grounds that the court’s rule would allow
plaintiffs to use the accident of diversity to obtain the application of a
different law within the state where they litigate, contravening the in-
tent behind Erie Railroad v. Tomkins.528

The bar should be alert to the desire of the Court of Appeals to
encourage motions for amicus curiae relief. These motions must com-
ply with the general rules governing motions in the Court of Appeals,
specifically Court of Appeals Rule 500.11 [a], [b], [c], and [f].52° They
are also subject to specific rules set forth in section 500.11[e].530 In
1989 the Court of Appeals granted 78 of 99 motions for leave to file
an amicus brief.53!

X. MISCELLANEOUS

During 1990 Survey year, some decisions and other items of in-
terest emerged that merit mentioning.

A. Opting Out of Class Actions

In Woodrow v. Colt Industries,s32 the Court of Appeals consid-
ered whether a Missouri corporation with no ties to New York had a
due process constitutional right to opt out of a New York class action
in which the relief sought was largely equitable in nature. The Court
held that when a class action complaint demands predominantly equi-
table relief that will necessarily benefit the class as a whole if granted,
the trial judge is not required to give class members the opportunity

526. Ferens, 110 S. Ct. at 1282.

527. Id. at 1284.

528. 304 U.S. 64 (1938).

529. See Rule 500.11 [a], [b], [c] and [f] of the Court of Appeals Rules,

530. Id., Rule 500.11 {e].Jd.

531. See 1989 Annual Report of the Clerk of the Court of Appeals (on file with
Syracuse Law Review).

532. 77 N.Y.2d 185, 566 N.E.2d 1160, 565 N.Y.S.2d 755 (1990).
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to opt out of the class.533

B. Law School Dismissals

Last year’s Survey mentioned In re Susan “M”,534 where the Ap-
pellate Division for the First Department reversed a dismissal of peti-
tioner’s Article 78 proceeding on the grounds that law schools owe
students some kinds of safeguard against the possibility of arbitrary or
capricious error in grading exams before expelling students for aca-
demic deficiency. During the Survey year, the Court of Appeals ruled
unanimously not to add grading law school exams to its functions.>3s
Judge Alexander, speaking for the Court, held that a professor’s eval-
uation of a law student’s performance is beyond the scope of judicial
review unless the challenged determination was arbitrary and capri-
cious, irrational and made in bad faith, or contrary to constitution or
statute,336

C. Arbitration Clauses

In Cowen & Co. v. Anderson,*37 the Court of Appeals ruled that a
standard arbitration clause in an agreement between Cowen & Co.
and an investor allowed the investor to take his complaint to the
American Arbitration Association.538

D. Legal Malpractice Claims

In Campagnola v. Mulholland, Minion & Roe,5?° the Court of
Appeals held that a law firm may not offset any malpractice award to
its former client by the amount it would have received as a contin-
gency fee for the personal injury action.>*° Judge Kaye, who con-
curred in the 4 to 3 decision, limited the holding to four essential
facts54! and thus left open the possibility that under different circum-
stances an offset would be proper.542

533. Woodrow, 77 N.Y.2d at 195, 566 N.E.2d at 1165, 565 N.Y.S.2d at 760.
534. 76 N.Y.2d 241, 556 N.E.2d 1104, 557 N.Y.S.2d 297 (1990).

535. Susan “M”, 76 N.Y.2d at 243, 556 N.E.2d at 1105, 557 N.Y.S.2d at 298.
536, Id. at 246, 556 N.E.2d at 1107, 557 N.Y.S.2d at 300.

537. 76 N.Y.2d 318, 558 N.E.2d 27, 559 N.Y.S.2d 225 (1990).

538. Cowen & Co., 76 N.Y.2d at 322, 558 N.E.2d at 29, 559 N.Y.S.2d at 227.
539. 76 N.Y.2d 38, 555 N.E.2d 611, 556 N.Y.S.2d 239 (1990).

540, Campagnola, 76 N.Y.2d at 39, 555 N.E.2d at 611, §56 N.Y.S.2d at 239.
541. Id. at 45, 555 N.E.2d at 615, 556 N.Y.S.2d at 243.

542. Id. at 46-47, 555 N.E.2d at 616, 556 N.Y.S.2d at 244.
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E. Emotional Distress: First Appellate Ruling on Injury

In Lavanant v. General Accident Insurance Company of
America,54* the Appellate Division for the First Department unani-
mously ruled that where an insurance policy defines bodily injury as
including sickness or disease, the scope of coverage includes the emo-
tional and psychological effects of traumatic incidents covered by the
policy. Justice Sullivan, writing for the court, referred to cases from
other jurisdictions and stated that the First Department agreed with
the conclusions of those courts that expanded the scope of bodily in-
jury beyond physical harm.544

F.  Contingency Fees

In Beatie v. Delong,>*5 the Appellate Division for the First De-
partment held that an attorney’s contingency fee based on a percent-
age of revenues generated by patents that the attorney recovered for
his client was not improper.546

G. Claims by Terminated Law Firm Partners

A law firm partner who refused to change his “nine-to-five lifes-
tyle” to conform with the rigorous demands of his firm had his claims
summarily dismissed on the grounds that he would be unable to prove
that he was wrongfully terminated from the firm.54? Also, terminated
law firm partners who seek damages under ERISA and RICO claims
can expect to have a summary judgment motion granted against
them,548

H. Law School Enrollments and Bar Examinations

Despite a weak economy, law school applications and enroll-
ments continue to increase.’4® Also, of the record 7,285 candidates
who took the July 24-25, 1990 state bar examination, 5,099 — or 70
percent — passed the exam. The 70 percent pass rate is touted as a

543. 164 A.D.2d 73, 561 N.Y.S.2d 164 (1st Dep’t 1990).

544, Lavanant, 164 A.D. at 79-80, 561 N.Y.S.2d at 168.

545. 164 A.D.2d 104, 561 N.Y.S.2d 448 (1st Dep’t 1990).

546. Beatie, 164 A.D.2d at 109, 561 N.Y.S.2d at 451.

547. See Reid v. Bickel, 1990 U.S. Dist. LEXIS 16451 (S.D.N.Y. 1990).

548. Clapp v. Greene, 743 F. Supp. 273, 277 (S.D.N.Y. 1990).

549. Adams, Local Law Schools Recent Rise in Applications, N.Y.L.J., Oct. 31,
1990, at 1, col. 3.
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record high.550

I Small Claims Court Not Bound by Formal Procedure

In Rahman v. Elite Car & Limo Service,’s! the Civil Court of
New York denied defendant’s summary judgment motion and held
that section1804 of the Civil Court Act gave the Small Claims Court
great latitude to ignore procedural law in order to do substantial jus-
tice between the parties.

J. Special Masters

For many years the New York County Bar Association has se-
lected voluntary special masters to assist Supreme Court judges in
Manhattan. In Schwartz v. Stecher Jaglom & Prutzman,s? plaintiff
moved to disqualify defendant’s counsel because a member of his firm
served as a special master in Supreme Court.553 Plaintiff claimed a
conflict of interest existed that should have been disclosed.>s* Justice
Baer found that special masters did not determine cases but were lim-
ited to discovery disputes and recommendations which the courts
were not bound to follow.555 Justice Baer stated that the special mas-
ters provide able help to a vastly overburdened Court and reminded
the bench and bar that “[m]embership in the bar is not supposed to be
simply a means to acquire wealth,; it is also about service to the public
good and the fair administration of justice,”556

X. CONCLUSION

We are again grateful for the helpful comments and suggestions
from our colleagues of the bench and bar and in academia. I am par-
ticularly thankful to the 1991 graduating classes of the Pace Univer-
sity School of Law and the Fordham University School of Law for
keeping me ever alert to new developments in New York Civil
Practice.

550. Record 70% Pass State Bar Examination, N.Y.L.J., Nov. 8, 1990, at 1, col.6.
551. N.Y.L.J., Aug. 2, 1990, at 20, col. 5.

552. N.Y.L.J., Nov. 15, 1990, at 22, col. 1.

553. Id

554, Id,

555. Id.

556. Id.
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