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to function in society."46s 

4. Notice of Claim Provisions 

Some limitations of time are not true statutes of limitations, 
but are in actuality conditions precedent. They require the plain- 
tiff to do an act other than commencing the action prior to the 
expiration of a stated period of time.'69 When the required act is 
the filing of a notice of claim, the plaints must plead and prove 
compliance with the condition pre~edent.'~~ Because there is no 
comprehensive compilation of conditions precedent a~ailable,'~' 
the practitioner must ascertain in each case whether one applies. 
When one does, the practitioner should be aware that there will be 
an applicable statute of limitations in addition to the notice re- 
quirement.'62 In this respect, the New York Court of Appeals has 
held that the notice of claim requirement of General Municipal 
Law 50-e46s applies to a federal civil rights claim, whether the 
claim is based on section 1981464 or 1983466 of the United States 
Code. Although Survey year decisions by at least two appellate di- 

458. Id. a t  845, 517 N.Y.S.2d a t  206-07. 
459. See, e.g., Becker v. City of New York, 131 A.D.2d 413,516 N.Y.S.2d 225 (2d Dep't 

1987) (the plaintiff had to allege that the city commissioner of transportation had received 
written notice of a pothole). 

460. See id.; see also Halperin v. City of New York, 127 A.D.2d 461, 511 N.Y.S.2d 273 
(1st Dep't 1987) (plaintiff had to prove prior knowledge of an inoperative tr&c signal). 

461. Perry Pazer, a former president of the New York State Trial Lawyers Association, 
states there are nearly 400 applicable time limitations between notices of claim and various 
statutes of limitations in New York State. See N.Y.S.T.L.A. Bill of Particulars (Sept.-Oct. 
1987). He also refers the practitioner to a listing prepared by attorney Bert Bauman of 
statutes of limitations significant to the New York City area. See id. 

462. In an action against the City of New York, for example, a notice of claim must be 
filed within 90 days, N.Y. GEN. MUN. LAW 50(e) (McKinney 1986), while a summons in a 
personal injury action must be filed within one year and 90 days, and a summons for wrong- 
ful death within two years. See N.Y. EPTL 5-5.1 (McKinney 1987). The same time periods 
apply in actions against the Transit Authority and the New York City Health and Hospi- 
tals, except wrongful death actions for the latter two must be filed within one year and 90 
days for the Transit Authority. See id.; see also N.Y. PUB. AUTH. LAW $ 1212 (McKinney 
1987). Practitioners would be well advised to join the New York State Trial Lawyers' Asso- 
ciation and obtain a copy of Bert Bauman's statutes of limitations list. 

463. See N.Y. GEN. MUN. LAW 3 50(e) ( M c K i e y  1986). 
464. See Mills v. County of Monroe, 59 N.Y.2d 307,451 N.E.2d 456,464 N.Y.S.2d 709 

(1983); see also Goodman v. Lukens Steel Co., 107 S. Ct. 2617 (1987). 
465. See 423 S.Salina S t ,  Inc. v. City of Syracuse, 68 N.Y.2d 474, 503 N.E.2d 63, 510 

N.Y.S.2d 507 (1986). 
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visions466 and one federal district demonstrate that courts 
are liberally construing notice of claim requirements, the practi- 
tioner should be careful to comply with them.'6s 

5. Federal Superfund Amendment 

Last year's Survey mentioned the Superfund and 
Reauthorization Act of 1986.469 The Act establishes an accrual rule 
for claims brought under state law for damages from exposure to 
any hazardous substance, pollutant or contaminant released into 
the en~ironrnent.'?~ The federal statute governs many actions 
brought after December 11,1980."' It should be noted that impor- 
tant limitations in the coverage of the Superfund Amendment are 
found in the Act's definitions se~tion.'?~ 

6. Statute of Limitations: Extension In Actions Against Non- 
domiciliary Corporations 

On November 2, 1987, the United States Supreme Court 
agreed to decide whether a state may extend its statute of limita- 
tions to allow suits that would otherwise be untimely against out- 
of-state  corporation^.'^^ The case grew out of a contract with a 
chemical plant in Ohio, and is limited to the extent that corpora- 
tions have avoided subjecting themselves to the state's jurisdiction 
before the normal limitations period has run.'?' 

466. See Halperin v. City of New York, 127 A.D.2d 461, 511 N.Y.S.2d 273 (1st Dep't 
1987); Becker v. City of NewYork, 131 A.D.2d 413, 516 N.Y.S.2d 225 (2d Dep't 1987). 

467. See Piesco v. City of New York Dep't of Personnel, 650 F. Supp. 896 (S.D.N.Y. 
1987). 

468. See generally, D. SXEGEL, NEW YORK PRACTICE 3 35 (Supp. 1987). 
469. See Carlisle, supra note 7, a t  72 n.29 (citing Superfund Amendments and 

Reauthorization Act of 1986, No. 99-499, 100 Stat. 1613 (1986)). 
470. See id. 
471. See 42 U.S.C. 9 9658 (1982) 
472. See id. "Relevant release into environment" is defined to exclude emissions from 

engine exhausts of motor vehicles and aircraft release of federally regulated nuclear material 
and the common application of fertilizer. See 42 U.S.C. 9 9601(2) (1982). In addition expo- 
sure to products intended for consumer use are excluded. See id. 

473. See Bendix Autolite, Corp. v. Midwesco Enterprises, 820 F.2d 186 (6th Cir. 1987), 
cert. granted, 56 U.S.L.W. 3320 (U.S. Nov. 2, 1987) (No. 87-367). 

474. See id. 
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The practitioner knows the importance of motion practice 
under CPLR 3211475 and 3212476. Your author often wonders, in 
fact, if the Survey piece should be entitled "Motion Practice" with 
designated subdivisions relating to jurisdiction, statute of limita- 
tions, res judicata, etc. Instead, he continues the Survey tradition 
of integrating article 31 and 32 cases into other subject areas.'?? 

The number of CPLR 3211 and 3212 cases decided by New 
York State courts during the Survey year is impres~ive.'?~ The 
most important one is a short memorandum opinion by the Court 
of Appeals in Addesso v. Shemt~b.'?~ Professor Siegel has already 
analyzed the Addesso case twice.'80 It is important, however, to re- 
mind the practitioner of the obvious. Defendants seeking to take 
advantage of jurisdictional challenges must rigidly abide by the re- 
quirements of CPLR 3211(e).'81 If a motion is made, it is impor- 
tant to include jurisdiction as a ground. If an answer is interposed 
without making a motion, be certain to include the jurisdictional 
objection in it. As Professor Siegel states, the Court of Appeals is 
"warning the bar to stop being careless with the subject of 
jurisdi~tion."'~~ 

Additional Survey year motion practice cases which are wor- 
thy of mention include Yanni v. C h ~ p p , ' ~ ~  Montgomery Ward Co. 
v. 0thmer,'84 and Jeraci v. Froehli~h."~~ In Yanni, the Appellate 
Division, Second Department, held that where counsel for the de- 

475. N.Y. CPLR 3211 (McKinney 1987) (motion to dismiss). 
476. N.Y. CPLR 3212 (McKinney 1987) (motion for summary judgment). 
477. Your author is always grateful for advice and suggestions made by Survey readers. 

A good number of my New York Practice students insist that the course should be renamed 
Motion Practice Under the CPLR as well. 

478. See WEINSTEIN, KORN & MILLER, supra note 86, a t  art. 32 (Supp. 1987). 
479. 70 N.Y.2d 689,512 N.E.2d 314, 518 N.Y.S.2d 793 (1987). Plaintiff filed complaint 

and defendant moved to dismiss i t  for failure to state a cause of action. See Addesso, 70 
N.Y.2d a t  690,512 N.E.2d a t  315,518 N.Y.S.2d a t  794. Plaintiff amended complaint to cure 
the defect and defendant then raised a jurisdictional objection to serve in his amended an- 
swer. See id. The Court of Appeals held that objection should have been raised in the f i s t  
motion. See id. 

480. See Siegel, Civil Practice, 198 N.Y.L.J., Sept. 28, 1987, a t  23-24, col. 1; see also 
Stein, New York Court of Appeals Roundup, N.Y.L.J., Sept. 10, 1987, a t  1, col. 1. 

481. N.Y. CPLR 3211(e) (McKinney 1987). 
482. Siegel, Civil Practice, 198 N.Y.L.J., Sept. 28, 1987, a t  24, col. 1. 
483. 130 A.D.2d 489, 515 N.Y.S.2d 72 (2d Dep't 1987). 
484. 127 A.D.2d 913, 512 N.Y.S.2d 273 (3d Dep't 1987). 
485. 129 A.D.2d 557, 514 N.Y.S.2d 53 (2d Dep't 1987). 
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fendants conceded validity of service of process in a request for 
dismissal of an action in a second county, defendants were equita- 
bly estopped from contesting jurisdiction or raising the defense of 
statute of limitations in an action filed in the first county.'86 In 
Montgomery Ward, the Appellate Division, Third Department, 
held that two lawsuits emanating from a common transactional oc- 
currence is not in and of itself enough to dismiss the state court 
action on the ground that another claim is pending between the 
parties for the same cause of action in federal In Jeraci, 
the Appellate Division, Second Department, held that the defend- 
ant's claim that he had never received responses to discovery de- 
mands was not sufficient to rebut the presumption flowing from 
facially proper &davits to service by 

The practitioner should also be alerted to a split of authority 
on the notice required before a motion under CPLR 3211(a)489 can 
be converted to a motion for summary judgment. The Appellate 
Division, First Department, has held that the notice must come 
from the court.'@O The Second Department, on the other hand, 
concludes that the notice may come from one of the parties in the 
form of a request to the court to convert the original motion.491 

VI. DISCLOSURE 

Of the many disclosure decisions rendered during the Survey 
year, the following areas should be of interest to the practitioner. 

A. CPLR 31 01 (d)'02 

CPLR 3101(d)49S was amended in 1985 to liberalize discovery 
relating to trial experts. It  contains two numbered paragraphs.'@' 
Paragraph 1 requires, upon request, the prompt disclosure of the 

486. See Yanni, 130 A.D.2d at 496, 515 N.Y.S.2d at 74. 
487. See Montgomery Ward, 127 A.D.2d at 913, 512 N.Y.S.2d at 273. 
488. See Jeraci, 129 A.D.2d at 558, 514 N.Y.S.2d at 54. 
489. See N.Y. CPLR 3211(a) (motion to dismiss). 
490. See Four Seasons Hotels Ltd. v. Vinnik, 127 A.D.2d 310,515 N.Y.S.2d 1 (1st Dep't 

1987). 
491. See Reed v. Shoratlantic Development Co., 121 A.D.2d 525,503 N.Y.S.2d 840 (2d 

Dep't 1986). 
492. See N.Y. CPLR 3101 (McKinney Supp. 1988). 
493. See Act of July 1,1985, ch. 294,1985 MCKINNEY'S SESS. LAWS OF N.Y. 688 (codified 

at N.Y. CPLR 3101(d) (McKiney Supp. 1988)). 
494. See id. 
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name, qualifications, and expected testimony of any expert a party 
anticipates calling at  trial.'96 Medical, dental, and podiatric experts 
are exempt from this provisi~n.'~~ Paragraph 2 is addressed to 
materials subject to dis~losure.'~~ 

In Landmark Insurance Co. v. Beau Rivage Res ta~rant , '~~  the 
Appellate Division, Second Department, held that investigation re- 
ports of experts retained by an insurer were not material prepared 
for litigation, and were therefore subject to disclosure unless the 
insurer had previously issued a disclaimer of coverage or had made 
a firm decision to do That view comports with the policy of 
liberal disclosure under CPLR 3101(a).600 It has received a mixed 
following in other Survey year decisions involving the application 
of material protected from disclosure under subsection (2) of 
CPLR 3101(d).601 

Another area of controversy concerns the special exception in 
subparagraph (1) of CPLR 3101(d) for medical, dental, and podia- 
tric malpractice cases.602 Although the actual name of the expert 
can be concealed, revealing the experts "qualifications" if they 
tend to facilitate his identification may be problematic.60s In Pizzi 
u. M~ccia,~O' the Appellate Division, Third Department, held that 
in appropriate cases a court could strike a request for qualifica- 
tions when it is demonstrated that the experts identity would be 
re~ealed."~ The Court denied plaintiffs motion to strike, however, 

495. See id. 
496. See id. 
497. See id. 
498. 121 A.D.2d 98, 509 N.Y.S.2d 819 (2d Dep't 1986). 
499. See Landmark Ins., 121 A.D.2d a t  101, 509 N.Y.S.2d a t  823. 
500. See N.Y. CPLR 3101(a) (McKinney Supp. 1988). 
501. See id. 3101(d)(2); see also Crowe-Crimrnins-WOE v. Munier, 126 A.D.2d 696,507 

N.Y.S.2d 428 (2d Dep't 1986) (reports relating to  allegedly defective diesel engines discover- 
able under 3101(d)); Crowe v. Lederle Laboratories, 125 A.D.2d 875, 510 N.Y.S.2d 228 (3d 
Dep't 1986) (report prepared by manufacturer's professional medical services department 
was discoverable by p la in t s  because i t  was prepared not only for litigation but to monitor 
products claims). But see Wallace v. Benedictine Hospital, 124 A.D.2d 433, 507 N.Y.S.2d 
533 (36 Dep't 1986) (material not discoverable); DiNova v. Sunnyview Hosp., 135 Misc. 2d 
961, 517 N.Y.S.2d 410 (Sup. Ct., Rensselaer Co. 1987) (insurer's file not subject to discov- 
ery); Gentile v. Wakeel, 135 Mic. 2d 301, 514 N.Y.S.2d 878 (Sup Ct., Oneida Co. 1987) 
(reports prepared by a private investigator retained by the defendant's liability insurer were 
exempt from disclosure). 

502. See N.Y. CPLR 3101(d)(l) ( M c K i e y  Supp. 1988). 
503. See id. 
504. 127 A.D.2d 338, 515 N.Y.S.2d 341 (3d Dep't 1987). 
505. See Pizzi, 127 A.D.2d a t  340, 515 N.Y.S.2d a t  343; see also McGoldrick v. W. M. 
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because they did not meet their burden under CPLR 3103606 of 
showing how the identities would be revealed.607 The Appellate Di- 
vision, Second Department, adopted a more liberal view in Catino 
v. KirschbaumSo8 and sustained the qualifications items re- 
quested.50g The Second Department concluded that the qualifica- 
tions requirement "is not to preclude any possibility of identifying 
an adversary's medical expert."610 

B. Expert Medical Witnesses 

In Gilly v. City of New Y ~ r k , ~ ~ l  the Court of Appeals held 
that, within certain limits, an opponent can subpoena his adver- 
sary's expert who has prepared a report that is not helpful to the 
position of the party who retained him.612 In Gilly, the defendant's 
doctor prepared a report helpful to the After a copy of 
the report was sent to the plaintiff pursuant to Uniform Rule 
202.17,614 she sought to have the physician testify at trial.s16 The 
Court of Appeals, reversing the lower courts, held that the expert 
could be compelled to relate the "substance" of his report.s16 The 
Court focused on the fact that the doctor had reduced his report to 
writing, which implied that an expert who gave an oral report 
could not be forced to testify by the nonretaining party."7 

C. Disclosure in Aid of Arbitration 

Courts may not generally order discovery in aid of arbitra- 
t i ~ n . ~ ' ~  In Hendler & Murray, P.C. u. Lambert,619 however, the Ap- 

Young, Jr. Health Ctr., 135 Misc. 2d 200, 514 N.Y.S.2d 872 (Sup. Ct., Albany Co. 1987). 
506. See N.Y. CPLR 3103 (McKinney Supp. 1988). 
507. See Pizzi, 127 A.D.2d a t  340, 515 N.Y.S.2d at  343. 
508. 129 A.D.2d 758, 514 N.Y.S.2d 751 (2d Dep't 1987) 
509. See Catino, 129 A.D.2d at  759, 514 N.Y.S.2d a t  752. 
510. Id. 
511. 69 N.Y.2d 509, 508 N.E.2d 901, 516 N.Y.S.2d 166 (1987). 
512. See Gilly, 69 N.Y.2d a t  510, 508 N.E.2d a t  902, 516 N.Y.S.2d a t  167. 
513. See id. The expert in Gilly was a doctor hired by the defendant to determine 

whether plaintips angina was caused by the defendant. See id. The physician prepared a 
report favorable to the plaints, a copy of i t  was sent to the plaintiff pursuant to court rules, 
and the plaintiff sought to have the physician testify a t  trial. See id. 

514. See MCKINNEY'S 1987 N.Y. RULES OF THE COURT $ 202.17 (22 NYCRR 202.17). 
515. See Gilly, 69 N.Y.2d a t  509, 508 N.E.2d a t  901, 516 N.Y.S.2d a t  166. 
516. See id. a t  509, 508 N.E.2d a t  902, 516 N.Y.S.2d a t  167. 
517. See id. a t  512, 508 N.E.2d a t  904, 516 N.Y.S.2d a t  168. 
518. See Hendler & Murray v. Labert, 127 A.D.2d 820, 511 N.Y.S.2d 941 (2d Dep't 
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pellate Division, Second Department, held that document discov- 
ery was authorized on the trial court's discretionary finding that 
the documents were "required to present a proper case to the arbi- 
trat~r."~~O Absent extraordinary circumstances, it  is unlikely that 
courts will permit examination before trial in an arbitration hear- 
ing. The decision in Hendler hints, however, that the gates may be 
opening. 

D: FOIL Disclosure 

In M. Farbman & Sons, Inc. v. New York City Health & Hos- 
pitals C0rp.,6~l the Court of Appeals held that a party could use 
the Freedom of Information to obtain materials not availa- 
ble through disclosure under the CPLR.62S During the Survey year 
the Court of Appeals held in Capital Newspapers v. Whalen634 
that if a private document is among the records retained by a gov- 
ernment agency, it is also subject to FOIL discl~sure."~ Thus, a 
document having nothing to do with a government function will 
not be exempt from FOIL requests if it is a "record," it is "kept" 
or "held" by an agency, and it is not otherwise subject to a specific 
exemption under the FOIL.626 

E. Sanctions for Disclosure Abuses 

Under CPLR 3126,627 any party or person who refuses to obey 

1987) Courts may not order discovery in aid of arbitration unless the movant has demon- 
strated extraordinary circumstances. See id. a t  821, 511 N.Y.S.2d a t  942. 

519. See id. 
520. Id. (quoting In re Moock v. Emmanuel, 99 A.D.2d 1003, 473 N.Y.S.2d 793 (1st 

Dep't 1984)). 
521. 62 N.Y.2d 75, 464 N.E.2d 437,476 N.Y.S.2d 69 (1984). 
522. See Farbman, 62 N.Y.2d a t  77,464 N.E.2d a t  440,476 N.Y.S.2d a t  73 (citing N.Y. 

PUB. OFF. LAW $4 91-99 ( M c K i e y  1983)). 
523. See id. a t  78,464 N.E.2d a t  440,476 N.Y.S.2d a t  74. The Court of Appeals refuses: 
to read into the FOIL the restriction that, once litigation commences, a party for- 
feits the rights available to all other members of the public and is conferred to 
discovery in accordance with article 34. If the Legislature had intended to exempt 
agencies involved in litigation from FOIL, i t  certainly could have so provided. 

Id. a t  77-78, 464 N.E.2d a t  440, 62 N.Y.S.2d a t  71-72. 
524. 69 N.Y.2d 246, 505 N.E.2d 932, 513 N.Y.S.2d 367 (1987). 
525. See Capital Newspapers, 69 N.Y.2d a t  248, 505 N.E.2d a t  936, 513 N.Y.S.2d a t  

368. 
526. See id. 
527. See N.Y. CPLR 3126 (McKinney 1987). 
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an order for disclosure or willfully fails to disclose information is 
subject to sanction.628 Last year's Survey warned the practitioner 
that he should expect to be held accountable to strict compliance 
with CPLR 3126.62s This year's decisions warrant the same mes- 
sage.6s0 The appellate divisions have not been reluctant to dismiss 
complaints,Bs* strike answer~,6~~ and impose monetary sanctions for 
failure to comply with disclosure orders.6ss 

F. Article 31 Superceded by SCPA 

In Will of Devine,BS4 the Appellate Division, First Department, 
held that the Surrogate improperly required the parties in a pro- 
bate proceeding to comply with provisions of article 316s6 when 
they sought to have the decedent's paper examined. The First De- 
partment held that the disclosure provisions of section 1412 of the 
Surrogates' Procedure Act,BS6 which direct a preliminary executor 
to make all papers of a decedent available for examination and 

528. See id. 
529. See Carlisle, supra note 7, a t  120-21. 
530. See Corona v. A-B-C Packaging Mach. Corp., 129 A.D.2d 763, 514 N.Y.S.2d 756 

(2d Dep't 1987); Craigie v. Consolidated Edison Co., 127 A.D.2d 556,511 N.Y.S.2d 359 (2d 
Dep't 1987); Scharlack v. Richmond Mem. Hosp., 127 A.D.2d 580, 511 N.Y.S.2d 380 (2d 
Dep't 1987); Simon v. Avis Rent-A-Car, Inc., 125 A.D.2d 583, 511 N.Y.S.2d 384 (2d Dep't 
1987); Carmen v. West Hudson Hosp., 129 A.D.2d 868, 514 N.Y.S.2d 137 (3d Dep't 1987); 
Metflex Corp. v. Klafter, 123 A.D.2d 845,507 N.Y.S.2d 460 (2d Dep't 1986). But see Dauria 
v. City of New York, 127 A.D.2d 459, 511 N.Y.S.2d 271 (1st Dep't 1987) (reversing the 
supreme court's order striking the city's answer for failure to produce an employee who had 
personal knowledge of the area where the plaintiff fell where the City had made a good faith 
effort to comply with the disclosure request). 

531. See Scharlack v. Richmond Mem. Hosp., 127 A.D.2d 580, 511 N.Y.S.2d 380 (2d 
Dep't 1987) (complaint dismissed based on patient's nine-month unexcused failure to com- 
ply with discovery order). Carmen v. West Hudson Hosp., 129 A.D.2d 868,514 N.Y.S.2d 137 
(3d Dep't 1987) (holding motion to dismiss should have been granted without condition 
where plaintiffs failed to fde a timely note of issue, offered no acceptable excuse, and did not 
provide court with affidavit of merits of case). 

532. See Corona v. A-B-C Packaging Mach. Corp., 129 A.D.2d 763, 514 N.Y.S.2d 756 
(2d Dep't 1987) (appellate division held trial court did not abuse its discretion to strike 
answer as sanction, although the sanction was severe). 

533. See Simon v. Avis Rent-A-Car, Inc., 125 A.D.2d 583,511 N.Y.S.2d 384 (vacatur of 
automatic dismissal upon personal payment of $500 by plaintiffs attorney); Metflex Corp. v. 
Klafter, 123 A.D.2d 845,507 N.Y.S.2d 460 (2d Dep't 1986) (fine of $1,500 imposed on party 
who disregarded several court disclosure orders). 

534. 126 A.D.2d 491, 511 N.Y.S.2d 231 (1st Dep't 1987). 
535. See Deuine, 126 A.D.2d a t  493, 511 N.Y.S.2d a t  234 (citing N.Y. CPLR 3100-40 

(McKinney Supp. 1988)). 
536. N.Y. SCPA 8 1412 (McKiney 1982). 
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copying, are inconsistent with and preempt article 31657 to the ex- 
tent that it requires papers to be specified with reasonable particu- 
larity and authorizes disclosure only after the filing of objec- 
t i o n ~ . ~ ~ ~  The court also held that the Surrogate erred in resorting 
to the legislative history of article 31 to interpret section 1412 of 
the SCPA.63s 

G. Disclosure Against State 

CPLR 3102(f)640 now provides that in any state court action in 
which the state is properly a party, disclosure by the state will be 
available as if the state were a private litigant.M1 Moreover, a court 
order is no longer required in order to obtain disclosure from the 
state.642 Requests for admissions and interrogatories are not availa- 
ble from the 

H. Non-Party Document Discovery 

Non-party document discovery is conducted in New York pur- 
suant to CPLR 3120(b)"sS. which requires that a court order be 
obtained authorizing discovery. In Beiny v. Wynyar~l,"'~.~ the Ap- 
pellate Division for the First Department held that documents ob- 
tained from a third party without proper notice under subsection 
(b) must be suppressed and disqualified the law firm which failed 
to follow the proper procedure under CPLR 3120.643.3 

VII. RES JUDICATA AND COLLATERAL ESTOPPEL 

Last year's Survey highlighted recent developments in the 
doctrines of claim preclusion6" and issue pre~lusion.~'~ During 

537. See N.Y. CPLR 3100-40 (McKinney Supp. 1988). 
538. See Deuine, 126 A.D.2d a t  493, 511 N.Y.S.2d a t  233. 
539. See id.; see also N.Y. SCPA 3 1412 (McKinney 1982). 
540. See N.Y. CPLR 3102(f) (McKinney Supp. 1987). 
541. See id. 
542. See id. 
543. See id. 
543.1 N.Y. CPLR 3120(b) (McKinney 1987). 
543.2 133 A.D.2d 37, 517 N.Y.S.2d 474 (1st Dep't 1987). 
543.3 See Beiny, 133 A.D.2d a t  - 517 N.Y.S.2d a t  478-80. 
544. Under the doctrine of claim preclusion, a final judgment on the merits bars a sub- 

sequent action between the parties, or persons in privity with them, from relitigating the 
same cause of action. It bars the relitigtion of claims which might have been litigated as well 
as those which actually were litigated. See O'Brien v. City of Syracuse, 54 N.Y.2d 353,429 
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1987, both doctrines were liberally applied in a variety of 
contexts.546 

In Henry Model1 & Co. v. Minister, Elders & Deacons of the 
Reformed Protestant Church,M7 the Court of Appeals held the 
doctrine of claim preclusion barred a sublessee's action based on a 
renewal option in the prime leaseP4* In the prior civil court action 
the landlord sought to recover possession and the plaintiff de- 
fended, in part, by asserting a right of possession arising from the 
renewal clause in its lease.M9 The Court held that the plaintiffs' 
claim was "really nothing more than a resuscitated assertion of a 
right to possession recast on terms of a new legal theory."5s0 Since 
the claim could have been raised in the first action the Court con- 
cluded that "a party is not free to remain silent in an action in 
which he is the defendant and then bring a second action seeking 

N.E.2d 1158, 445 N.Y.S.2d 687 (1981); Smith v. Russell Sage College, 54 N.Y.2d 185, 429 
N.E.2d 746, 445 N.Y.S.2d 68 (1981). 

545. As the doctrine of issue preclusion now stands, a valid final judgment on the mer- 
its rendered by a court of competent jurisdiction prevents relitigation by the parties or their 
privies, of matters of fact or law actually litigated or necessarily determined, in the earlier 
action. Two prerequisites must be met to apply the doctrine in New York State courts. 
"First, the identical issue necessarily must have been decided in the prior action and be 
decisive of the present action, and second, the party to be precluded . . . must have had a 
full and fair opportunity to contest the prior determination." Kaufman v. Eli L i y  & Co., 65 
N.Y.2d 449, 453, 482 N.E.2d 63, 66, 492 N.Y.S.2d 584, 588 (1985). 

546. For examples of cases in which claim preclusion was applied, see, e.g., Estate of 
Young v. Williams, 810 F.2d 363 (2nd Cir. 1987) (prior action in which plaintiffs obtained 
injunctive relief barred personal injury action on claim preclusion grounds); Kikland v. City 
of Peekskill, 651 F. Supp. 1225 (S.D.N.Y. 1987) (police commissioner's federal action barred 
by prior adverse determination by New York State Division of Human Rights); Lawrence v. 
McGuire, 651 F. Supp. 312 (S.D.N.Y. 1987) (prior state court judgment barred federal ac- 
tion); Multi-Communications, Inc. v. United States, 648 F. Supp. 1203 (S.D.N.Y. 1986) 
(prior decision of District of Columbia Court of Appeals barred second federal action); 
Walentas v. Johnes, 126 A.D.2d 417, 510 N.Y.S.2d 121 (1st Dep't 1987) (decision in prior 
action holding that tenant had a right to have roommate live with him in apartment barred 
landlord from denying existence of a valid landlord-tenant relationship in a subsequent 
counterclaim). See infra notes 547-52 and accompanying text. For examples of cases in 
which issue preclusion was applied, see, e.g., United States v. Diamond, 657 F. Supp. 1204 
(S.D.N.Y. 1987) (a physician's criminal conviction barred relitigation of the same issues by 
him in civil action); Samhammer v. Home Mutual Ins. Co., 120 A.D.2d 59,507 N.Y.S.2d 499 
(3d Dep't 1986) (hearing board determination precluded husband and nonparty wife from 
subsequent civil litigation). See infra note 576 and accompanying text. 

547. 68 N.Y.2d 456, 502 N.E.2d 978, 510 N.Y.S.2d 63 (1986). 
548. See Henry Modell, 68 N.Y.2d a t  459, 502 N.E.2d a t  980, 510 N.Y.S.2d a t  67. 
549. Minister, Elders & Deacons of the Reformed Protestant Dutch Church v. 198 

Broadway, Inc., 59 N.Y.2d 170,451 N.E.2d 164,464 N.Y.S.2d 406 (1983). 
550. Henry Modell, 68 N.Y.2d a t  459, 502 N.E.2d a t  981, 510 N.Y.S.2d a t  66. 
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VIII. MISCELLANEOUS 

During the Survey year some other decisions emerged that 
merit mentioning. 

A. Certificate of Merit in Medical Malpractice Actions 

The recent amendment to CPLR 3012-a591 requires a certifi- 
cate of merit as a prerequisite to filing a medical malpractice 
case.592 The first decision rendered subsequent to the passage of 
CPLR 3012-a5gs was Steinberg v. Brookdale Hospital Medical 
Center.694 The court held that the failure to file a certificate was 
not jurisdictional, and therefore did not mandate dismissal of the 
action where the certificate was subsequently served.696 The plain- 
tWs late service of the certificate was therefore not fatal, and he 
was given leave to re-serve the complaint together with the requi- 
site certificate within twenty days after service of the copy of the 

Under CPLR 3012-a6e7 the practitioner should seek a qualified 
expert evaluation as soon as possible.598 Failure to do so can lead 
to the imposition of sanctions under CPLR 8303(a)."g9 Counsel 
should immediately obtain all pertinent hospital records including 
x-rays, prior medical records and reports, fetal monitoring strips, 
photographs and any other material that will familiarize the expert 
with the case. The next step would be to screen all potential candi- 
dates and select an expert who is competent and credible.600 

591. See Act of July 30, 1987, ch. 507, 1987 MCKINNEY'S SESS. LAWS OF N.Y. 855-56 
(codified a t  N.Y. CPLR 3012-a (McKiney Supp. 1988)). 

592. N.Y. CPLR 3012-a (McKinney Supp. 1988). 
593. See id. 
594. 134 Misc. 2d 268,510 N.Y.S.2d 797 (Sup. Ct., King's Co. 1986); see also Cirigliano 

v. De Perio, 134 Misc. 2d 1065,514 N.Y.S.2d 321 (Sup. Ct., Erie Co. 1987) (holding it would 
be inappropriate to consider the certificate a "nullity" as the court did in the Steinberg 
case). 

595. See Steinberg, 134 Misc. 2d a t  268, 510 N.Y.S.2d a t  797. 
596. See id. a t  271, 510 N.Y.S.2d a t  801. 
597. N.Y. CPLR 3012-a (McKinney Supp. 1988). 
598. See id. 
599. See N.Y. CPLR 8303(a) (McKinney Supp. 1988) 
600. See Stone, Choosing The Right Medical Expert For Your Malpractice Case, 

N.Y.S.T.L.A. Bill of Particulars, Sept-Oct. 1987, a t  6, col.1. 
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B. Emotional Distress: A New Cause of Action? 

In Martinez v. Long Island Jewish Hospital,601 the Court of 
Appeals created a new cause of action in tort for the recovery of 
damages for emotional distress derived from a persons subjective 
feeling of guilt following the negligently given advice of a physi- 
~ian.~O* The holding is limited, however, by the Court of Appeals' 
explicit classification of this case as one involving unusual circum- 
stances.Bo3 The practitioner should still be prepared to inform and 
advise clients with respect to a possible claim under the Martinez 
rationale.Bo4 The practitioner should also be aware of an emerging 
area of products safety law which encourages plaintiffs to seek 
compensation for the mental anguish and anxiety arising from the 
fear of contracting cancer in the future.606 The majority of 
cancerphobia claims have arisen in asbestos and DES claims.606 

C. Collateral Source Rule 

CPLR 454V07 limits the recovery of certain damages when a 
plaintiff will be collaterally reimbursed for them.608 The first Sur- 
vey year decision to apply newly added subdivision (c) of CPLR 
4545 was Budano v. Messina,60B where the Supreme Court of New 
York County eliminated most of a jury's award of $151,000 for loss 
of past and future earnings because of collateral benefits available 
to the plaintiff in the form of social security benefits.610 The 

601. 70 N.Y.2d 697, 512 N.E.2d 538, 518 N.Y.S.2d 955 (1987). 
602. See Martinez, 70 N.Y.2d a t  700, 512 N.E.2d a t  539, 518 N.Y.S.2d a t  956 (Titone, 

J., dissenting). 
603. See id. a t  699, 512 N.E.2d a t  538-39, 523 N.Y.S.2d a t  956. 
604. See Connors, Pandora's Box Opened in Expansion of Recovery for Emotional 

Distress, 197 N.Y.L.J., Aug. 4,1987, a t  1, col. 1 (historical analysis of recovery for emotional 
distress). 

605. See Mayesh & Rome, Compensation for Cancerphobia: The Return of High Anxi- 
ety, 198 N.Y.L.J., Oct. 27, 1987, a t  1, col. 1 (discussing trends in other jurisdictions and 
predicting new issue for New York Courts). 

606. See id. 
607. See N.Y. CPLR 3 4545 (McKinney 1986)). 
608. See id. 3 4545. The amendment added subdivision (c) which is applicable to per- 

sonal injury, property damage, or wrongful death actions where a plaintiff seeks to recover 
for the cost of medical care, custodial care, rehabilitation services, loss of earnings, or other 
economic loss. See id. 3 4545(c). Here, collateral-source evidence is available to mitigate 
damages; however, the rule does not apply to life insurance. See id. 

609. 197 N.Y.L.J., June 8, 1987, a t  19, col. 2. (Sup. Ct., N.Y. Co.). 
610. See id. 
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Budano case has been sharply criticized by several prominent corn- 
mentat~rs.~ll Budano, however, is an important example of trial 
strategy.612 Should reference to collateral source payments and the 
court's obligation to reduce the verdict after trial be raised and 
included in the jury instructions? In Budano none of the parties 
requested such an instruction and none was given.BIS 

D. Periodic Payment of Awards 

Article 50-B became effective on July 30, 1986.614 It requires 
that the jury be asked to render a verdict itemizing damages be- 
tween past special, past general, future special, and future general 
damages.B16 The first Survey year appellate decision to apply arti- 
cle 50-B was Cabreaja v. New York City Health & Hospitals 
C ~ r p . ~ ' ~  The Appellate Division, First Department, held that be- 
cause the Article was passed after the commencement of a medical 
malpractice action, but prior to the scheduled examination of an 
infant, recovery of damages in excess of $250,000 may be paid on a 
periodic basis, rather than in a single lump sum.817 

E. Moving for Leave to Appeal in the Court of Appeals 

In 1986, the right of appeal to the Court of Appeals was lim- 
ited and the need to move for leave expanded.618 In Quain v. Buz- 
zetta Construction Corp.,6l9 the Court of Appeals struck portions 
of a defendant appellant's jurisdictional statement and brief that 
sought to raise issues not included in its motion to leave.BPO The 
Court stated: 

[Olrdinarily when the court grants a motion for leave to appeal 
all issues of which the court may take cognizance may be ad- 
dressed by the parties. Where, however, the party seeking leave 

611. See Kramer & Kramer, Medical Malpractice, 197 N.Y.L.J., Aug. 28, 1987, a t  1, 
col. 1. 

612. See Budano, 197 N.Y.L.J., June 8, 1987, a t  20, col. 2 (Sup. Ct., N.Y. Co.) 
613. See id. 
614. See Act of July 30,1986, ch. 682,1986 MCKINNEY'S SESS. LAWS OF N.Y. 1565 (codi- 

fied a t  N.Y. CPLR 5041 (McKinney Supp. 1988)). 
615. See id. 
616. 129 A.D.2d 516, 514 N.Y.S.2d 368 (1st Dep't 1987). 
617. See Cabreaja, 129 A.D.2d a t  518, 514 N.Y.S.2d a t  371. 
618. See Carlisle, supra note 7, a t  82-83. 
619. 69 N.Y.2d 376, 507 N.E.2d 294, 514 N.Y.S.2d 701 (1987). 
620. See Quain, 69 N.Y.2d a t  379, 507 N.E.2d a t  296, 514 N.Y.S.2d a t  704. 
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specifically limits the issues to be raised, it is bound thereby and 
may not thereafter raise other questions.sZ1 

The practitioner, therefore, should be careful to seek leave to ap- 
peal on all issues. Frivolous or unimportant issues, however, which 
are usually good bets for denial, should not be included in the 
leave. 

IX. CONCLUSION 

Your author is grateful for the helpful comments and sugges- 
tions made by many members of the bench and bar. Positive com- 
ments from Daniel Kramer, Esq., Judge Weinfeld and Judge Mc- 
Laughlin of the United States District Courts for the Southern and 
Eastern Districts, Justice Green from the Fourth Department, and 
Justice Rubin and Presiding Justice Mollen from the Second De- 
partment are appreciated more than they can imagine. 

Special acknowledgment is also due, in alphabetical order to 
Professor Oscar 0. Chase, Professor Richard T. Farrel, and Profes- 
sor David D. Siegel. Each has generously welcomed and guided a 
new guy to the New York Civil Practice block. 

621. Id. at 402, 507 N.E.2d at 317, 514 N.Y.S.2d at 724. 
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APPENDIX A 

TABLE OF NEW CPLR AMENDMENTS 

CPLR SECTION 

211 

EFFECTIVE DATE 

8-7-87 

Added new subd. (e), making a twenty year limitation period ap- 
plicable to actions or proceedings to enforce orders or judgments 
awarding support, alimony or maintenance. 

Amended to extend applicability of statute to "Agent Orange" ac- 
tions commenced not later than 6-16-88. 

Amended to provide alternative means of satisfying mailing re- 
quirements of substituted service and "nail and mail" procedures. 

Amended to add provision that personal service upon a board or 
commission of a town or village may also be made by delivering the 
summons to the clerk of the town or village. 

Amended to provide that a writing designating an agent for service 
be "executed and acknowledged in the same manner as a deed." 

Amended to make rule that a corporation or voluntary association 
shall appear by an attorney; subject to "sections 501 and 1809" of 
the uniform justice court act. 

Amended to add requirement that an appellate court to which a 
motion for leave to appeal as a poor person has been or will be 
taken. Shall hear such motion on the merits. 

Amended to apply to podiatric malpractice actions. 
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Amended to apply to podiatric malpractice actions. 

Amended to apply to podiatric malpractice actions. 

Amended to revise definition of trust for purposes of property for 
exemption. 

Amended to redefine amounts that may be subject to an income 
execution and to require that the execution contain a statement, as 
set out in subd. (g), advising the debtor of limitations on the 
amounts that may be deducted, and of the procedures for challeng- 
ing such executions. 

Amended to provide that determinations of mistake of fact appli- 
cations objecting to income executions issued by the sheriff of the 
clerk of the court, be made by the court rather than the issuer, to 
provide that applications to the Family Court be made to the court 
having jurisdiction under FCA 461 and that such applications be 
by petition on notice to creditor, and to specify procedure for ap- 
plications made to the Supreme Court. 

New subd. (e) added to provide that a creditor is not rquired to 
issue process under CPLR 5241 prior to obtaining relief under 
CPLR 5242. 

Make provision relating to appearance by judicial officer applicable 
to proceedings brought by a party to a pending action or proceed- 
ing, and eliminating requirement that proceedings be brought by a 
party to a pending criminal action or to a proceeding involving the 
custody of a child. 

Amended to increase amounts of certain fixed fees of sheriffs in 

Heinonline - -  39 Syracuse L. Rev. 153 1988 



154 Syracuse Law Review [vol. 39:75 

counties within the City of New York. 

Amended to increase from ten dollars to fifteen dollars, the mile- 
age fee of the sheriff of the city of New York for mileage traveled 
within such city. 

Amended to increase from thirty-five dollars to one hundred dol- 
lars the fee to a county clerk for the assignment of an index 
number. 

Amended to clarify language related to the payment of fee of sev- 
enty dollars to a county clerk for placing a cause on a calendar for 
trial or inquest, and added an exception which authorizes a fee of 
fifty dollars where the rules of the chief administrator of the courts 
require that a request for judicial intervention be made in a pend- 
ing action. 

New section added entitled "Fee on civil appeal." 
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APPENDIX B 

NEW COURT FEES AS OF NOVEMBER 5,1987 

STATUTE 

CPLR 8018(a) 

CPLR 8020(a) 

CPLR 8020(c) 

CPLR 8022 

SPCA 2402(5) 

SPCA 2402(8) 

SPCA 2402(9) (a) 

SPCA 2402(10)(i) 

SPCA 2402(10)(ii) 

SPCA 2402(10)(iii) 

SPCA 2402(10)(iv) 

SPCA 2402(10)(v) 

DESCRIPTION OF FEE 

Index Number 

RJI 
Note of Issue 

Jury Demand* 

Civil Appeal 

Recording 

Values: 
Less than $10,000 
$10,000 to $20,000 
$20,000 to $50,000 
$50,000 to $100,000 
$100,000 to $250,000 
$250,000 to $500,000 
Over $500,000 

Filing Fees: 
SPCA 607 
SPCA 711 (Fiduciary) 
SPCA 711 (Customer 

to Guarantee) 
SPCA 715 
SPCA 717 
SPCA 1401 
SPCA 1420 
SPCA 1421 
SPCA 1502 
SPCA 1508 
SPCA 1703 
SPCA 2003 
SPCA 2102 
SPCA 2103 
SPCA 2107 
SPCA 2108 
SPCA 2205 
EPTL 7-4.6 

Demand for Jury Trial 

Objections to Probate 

Note of Issue 

Objection to Answer 

Will for Safekeeping 

OLD FEE 

$35 

NEW FEE 

$100 

$50 
--- 

$50 

$200 

$41pg 
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SPCA 2402(10)(vi) 

SPCA 2402(11) 

SPCA 2402(12) 

SPCA 2402(13)(a) 

SPCA 2402(13)(b) 

SPCA 2402(14) 

SPCA 2402(15)(a) 

SPCA 2402(15)(b) 

SPCA 2402(16)(a) 

SPCA 2402(16)(b) 

SPCA 2402(16)(c) 

NYCCCA 1911(a); 
UDCA 1911(a)(l); 
UCCA 1911(a)(2) 

NYCCCA 1911(b); 
UDCA 1911(a)(2); 
UCCA 1911(a)(l) 

NYCCCA 1911(c); 
UCCA 1911(a)(3) 

NYCCCA 1911(d); 
UDCA 1911(a)(9); 
UCCA 1911(a)(4) 

NYCCCA 1911(e); 
UDCA 1911(a)(3); 
UCCA 1911(a)(5) 

NYCCCA 1911(f); 
UDCA 1911(a)(4); 
UCCA 1911(a)(6) 

NYCCCA 1911(g); 
UDCA 1911(a)(5); 
UCCA 1911(a)(7) 

NYCCCA 1911(h); 
UDCA 1911(a)(6); 
UCCA 1911(a)(8) 

NYCCCA 1911(i); 
UDCA 1911(a)(7); 
UCCA 1911(a)(9) 

Bond: 
Less than $10,000 $7 
Over $10,000 $15 

Transcript $7 

Certificate of Letters $2 

Certifying Will $31pg 

Authenticating W i  $7 

Searching and Certifying Records: 
Under 25 years $15 
Over 25 years $40 

Producing Paper $15 

Messenger Fee $.I5 

Recording $4/pg wl 
$8 min. 

Foreign Will $4/pg wl 
$30 min. 

Taxing Bill of Costs $4 

Issuance of Summons, etc. $20 

$51pg wl 
$10 min. 

$5/pg wl 
$40 min. 

$5 

$25 

Filiig $20 $25 

Infant's Compromise $20 $25 

Notice of Trial $20 $25 

Judgment upon Confession $20 $25 

Notice of Appeal $15 $19 

Satisfaction of Judgment $3 $4 

Demand for Jury Trial $35 $44 

Exemplification $6 $8 
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NYCCCA 19116); Certification $3 $4 
UDCA 1911(a) (8) 
UCCA 1911(a)(10) 
NYCCCA 1911(k); Notice of Petition $20 $25 
UCCA 1911(a)(ll) 
NYCCCA 1911(1) Name Change $30 $38 
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