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to identify and consider what viewpoints an applicant might
bring to the classroom.37

The various majority opinions in Gratz clearly endorsed the
notion that seeking a critical mass of diverse viewpoints in the
classroom serves a compelling governmental interest. However,
race in and of itself did not dictate the viewpoint that an indi-
vidual might bring to the classroom. In order to ensure this,
admissions officials needed to evaluate the voice that each ap-
plicant would bring to the classroom. Such a voice is not auto-
matically determined based on race. Thus, anything short of an
individual evaluation of an applicant’s history, past exper-
iences, and other factors that might contribute to his or her val-
ues and opinions, would fall short of being narrowly tailored.138

In Grutter v. Bolinger, a divided Court upheld the Law
School’s admissions policy.13® The Court first reaffirmed past
decisions, which found a compelling governmental interest in
admitting a diverse entering class.1#® Furthermore, the Court
found that the Law School’s policy was narrowly tailored to
meet that interest since it allowed members of the admissions
committee to individually review each applicant in a way that

137. Id. at 281. Ultimately, Justice Thomas would have gone further than his
brethren and perhaps (given his opinion) even overruled Bakke. Id. According to
Justice Thomas, “a State’s use of racial diserimination in higher education admis-
sions is categorically prohibited under the Equal Protection Clause.” Id.

138. Those dissenting believed that the program was, in fact, narrowly tai-
lored to meet the strict scrutiny test. Justice Souter would have likely upheld
LSA’s policy. Id. at 295 (Souter, J., dissenting). Noting the holdings in Bakke and
Grutter, Justice Souter wrote that the Court has acknowledged that there is a com-
pelling governmental interest in achieving diversity and that race ean be consid-
ered a plus in the admissions process in order to achieve that diversity. Awarding
value requires a school to consider race in a way that increases the applicant’s
chances of acceptance. Id. at 295. Justice Ginsburg’s dissent focused more on the
need to correct past inequality than it did on the need for diversity in the class-
room. Id. at 298 (Ginsburg, J., dissenting). She wrote, “[t]he stain of generations
of racial oppression is still visible in our society.” Id. at 304. As a result, there is a
compelling need for such policies and wide latitude should be given when inter-
preting whether the policies are narrowly tailored. Id. at 303. Therefore, Justice
Ginsburg found “no constitutional infirmity.” Id.

139. Grutter v. Bollinger, 539 U.S. 306 (2003). Justice O’Connor wrote the
majority opinion, which was joined by Justices Stevens, Souter, Ginsburg, and
Breyer. Id. at 310. Justices Scalia and Thomas joined in part. Id.

140. Id. at 322-32.
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considered race and ethnicity among a host of diversity
factors.14

The majority reaffirmed Justice Powell’s conclusion in
Bakke that achieving diversity in education supports a compel-
ling governmental interest.142 “Skills needed in today’s increas-
ingly global marketplace can only be developed through
exposure to a widely diverse people, cultures, ideas and view-
points.”'43 Thus, the school’s articulated compelling govern-
mental interest transcends the classroom to society as a
whole.144

Once the majority concluded that the Law School’s program
met the compelling governmental interest prong of the strict
scrutiny test, it turned its attention to whether the program
was narrowly tailored. The ideal policy, according to the major-
ity, would be “flexible enough to consider all pertinent elements
of diversity in light of the particular qualifications of each appli-
cant and place them on the same footing for consideration, al-
though not necessarily according them the same weight.”145
The Law School’s policy of considering race or ethnicity as only
one of many equal factors that could contribute to making an
applicant qualified for admission to the law school made the
program sufficiently flexible.1#é Recalling the language of many

141. Id. at 334-35.

142. Id. Justice O’Connor, writing for the majority, observed, that in the
Court’s view, “attaining a diverse student body is at the heart of the Law School’s
proper institutional mission, and that ‘good faith’ on the part of a university is
‘presumed’ absent ‘a showing to the contrary.’” Id. at 333. The Law School prop-
erly articulated a compelling governmental interest, by stating in its mission state-
ment the need to admit a “critical mass” in order to assemble a class that is
broadly diverse. Id. at 328-30. Justice O’Connor stated that the benefits from di-
versity “are substantial,” as shown by the District Court. Id. Achieving diversity
helps promote “cross-racial understanding,” breaks down stereotypes, and lets stu-
dents better understand people from other races. Id. at 328-32. These benefits of
diversity were also asserted by the amicus curiae, including major American busi-
nesses, and high-ranking retired officers and civilian officials from the United
States Military. Id. at 331-32.

143. Id. at 331. The Court also adopted the military’s conclusion that “a
highly qualified, racially diverse officer corps . . . is essential to the military’s abil-
ity to fulfill its principle mission to provide national security.” Id.

144. Id. at 331-32.

145, Id. at 334 (internal quotation omitted).

146. Id. at 337-42. Justice O’Connor found significant similarities between
the Law School’s policy and the Harvard Plan, to which Justice Powell referred in
Bakke as constitutionally permissible. Id. at 334-40. Both plans adequately en-
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of its earlier strict scrutiny cases, the Court considered whether
the Law School policy was the least restrictive means to achieve
its goals. Indeed, any policy that gives some sort of preferential
treatment to a particular category of persons would be less than
ideal and one could always speculate that there are more re-
strictive alternatives to achieving the goal of a diverse class-
room.'4? To be sure, while the Court recognized that one might
be able to hypothesize alternatives to the Law School’s policy,
the policy before the Court met the strict scrutiny test.14® Jus-
tice O’Connor, writing for the majority, concluded that narrowly
tailored “does not require exhaustion of every conceivable race-
neutral alternative.”14?

The Court next turned its attention to whether the Law
School policy’s mission of seeking a “critical mass” would mean
that the policy was too broad in scope to be narrowly tailored.
The Court’s dissenters argued that the goal of seeking a “critical
mass” was really nothing more than a disguised quota.!’® The
majority disagreed, and ultimately concluded that the program
was sufficiently narrowly tailored and therefore passed the
strict scrutiny test.’5! Ultimately, the Court was sufficiently

sure that all factors that may contribute to student body diversity are meaning-
fully considered alongside race in admissions decisions. Id. Neither the Harvard
Plan, nor the Law School’s admissions policy, identified either race or ethnicity as
the single characteristic that would ensure diversity. Id.

147. See generally id. at 341.

148. Id. at 337-41. The Court agreed with the Sixth Circuit that the school
had considered race-neutral alternatives. Id. at 339-40. The district court had
proposed race-neutral alternatives like using a lottery system, decreasing the
school’s reliance on grades and test scores, or automatically admitting a certain
percentage from each high-school. Id. at 340. The Court rejected these alterna-
tives; the lottery system would not work because it precluded the individualized
review that is required. Id. Requiring the Law School to lower its standards
would be to drastically change the school and require it to sacrifice a vital part of
its educational mission. Id. Automatically admitting a certain top percentage of
each high school class would also not work because they also precluded individual-
ized review and the Court did not understand how it could be applied to graduate
level schools. Id.

149, Id. at 339.

150. See generally id. at 374-75 n.12. Chief Justice Rehnquist, Justice Scalia,
Justice Kennedy, and Justice Thomas dissented.

151. “The Law School’s goal of attaining a critical mass of underrepresented
minority students does not transform its program into a quota.” Grutter v. Bollin-
ger, 539 U.S. 306, 335-37 (2003). “[Tlhere is of course ‘some relationship between
numbers and achieving the benefits to be derived from a diverse student body, and
between numbers and providing a reasonable environment for those students ad-
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convinced that the Law School had adopted a workable and con-
stitutionally permissible program.152

ITI. The Challenge of Meeting the Supreme Court’s
Affirmative Action Ideal

Grutter and Gratz create a blueprint for constructing an af-
firmative action admissions policy that would withstand an

mitted.” ‘Some attention to numbers,” without more, does not transform a flexible
admissions system into a rigid quota.” Id. at 336 (internal citation omitted).
152. While the Court found that a policy that considers race or ethnicity as
one factor among several factors to be narrowly tailored, it expressed its concern
that schools continue to use such policies ad infinitum. Id. at 342. “In the context
of higher education, the durational requirement can be met by sunset provisions in
race-conscious admissions policies and periodic reviews . . ..” Id. Justice O’Connor
wrote that the Court “expect(s] that 25 years from now, the use of racial prefer-
ences will no longer be necessary to further the interest approved today.” Id. at
343.
Chief Justice Rehnquist and Justices Scalia, Thomas, and Kennedy each filed a
separate opinion in which they concurred in part and dissented in part. Both Jus-
tice Thomas and Justice Scalia’s opinions suggest that they would never uphold an
admissions policy that granted racial preferences. Id. at 347-49 (Scalia, J., concur-
ring in part) and 349-78 (Thomas, J., concurring in part). Justice Thomas con-
curred with that part of the Court’s holding which he interpreted to require “that
racial discrimination in higher education admissions would be illegal in 25 years.”
Id. at 351. He disagreed, however, with the Court’s decision to uphold the Law
School’s compelling interest in maintaining a diverse entering class. Id. Thomas
looked at the Law School’s policy from a pragmatic standpoint. The Law School’s
need to use race as a plus in admissions was derived from its desire to admit an
elite entering class. Id. As a general matter, non-minority students significantly
outperformed underrepresented minorities on objective tests, hence the need for
the “plus” in the admissions policy. Id. at 369-70. If, however, the Law School
chose to admit a majority of the student body with objective test scores, it would
not need to give underrepresented minorities a “plus” in the admissions process.
Id. at 378. There is no compelling state interest in having an elite Law School, and
for this reason the policy should have been struck down Chief Justice Rehnquist in
his dissent provided little guidance toward what he thought the Law School could
have done to 'make the process narrowly tailored. Id. at 378-87 (Rehnquist, C.J.,
dissenting). He paid careful attention to the relationship between the number of
underrepresented minority students who applied to the Law School, and the num-
ber who were accepted. According to the Chief Justice, “the correlation between
the percentage of the Law School’s pool of applicants who are members of the three
minority groups, and the percentage of the admitted applicants who are members
of these same groups, is far too precise to be dismissed as merely the result of the
school paying ‘some attention to [the] numbers.”” Id. at 383. The mathematical
precision, in which Justice Rehnquist believed the Law School engaged, was prob-
lematic as it was tantamount to a quota. Id. at 383-86. For this reason, Rehnquist
would have struck down the law school program. See Garfield, supra note 119, at
670-71.
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equal protection challenge.'5® Under these most recent cases, a
court will find a compelling governmental interest in adopting a
race-based admissions policy whose mission includes admitting
a critical mass of underrepresented minorities.’5* A court will
also likely conclude that a program meets the narrowly tailored
prong of the test if it provides for meaningful individual review
of applicants.1%5

Precedent confirms that a policy identical to that of the
Law School’s is the constitutional ideal. Justice O’Connor, writ-
ing for the majority in Grutter found that the individual review
process of the Law School program ensured that an applicant’s
admission was not based predominately on membership in a
particular class.’® The Graiz majority essentially endorsed the
Grutter plan by holding that anything short of individual review
of applicants against all other applicants would fail a constitu-
tional challenge.'5” Thus, administrators and admissions offi-
cials at post-secondary schools need only adopt the Law School
model to insulate their institutions from future constitutional
challenges. Even the Court acknowledged that the Law School
model is not easily attainable for schools that receive a signifi-
cantly large number of applications!?® in any given academic
year.15® The challenge, therefore, is for large educational insti-
tutions to create an affirmative action admission policy that
mimics a model that was created for a relatively small graduate
institution.

At the outset, colleges and universities would be well ad-
vised to adopt a mission statement to support their affirmative

153. See Garfield, supra note 119, at 679-83, (discussing the “new” strict scru-
tiny test the Court developed for reviewing affirmative action admission
programs). ‘

154. See generally Grutter, 539 U.S. 306; Gratz v. Bollinger, 539 U.S. 244
(2003).

155. Grutter, 539 U.S. at 309.

156. Garfield, supra note 119, at 677.

157. Id. at 684. .

158. The Law School receives more than 3,500 applications and admits ap-
proximately 350 students annually. Grutter, 539 U.S. at 312-313. LSA receives
roughly 15,000 first-year applications every year and admits approximately 9,400
students. UNIVERSITY OF MICHIGAN COLLEGE OF LITERATURE, SCIENCE, AND THE
ArTs ProriLE 3 (2005), http://wwwlsa.umich.edw/UofM/Content/lsa/document/
LSAprofile2006.pdf.

159. Gratz, 539 U.S. at 275.
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action admission policies. The Law School’s mission statement
identifying its goal to “promote and enhance classroom discus-
sion both inside and outside the classroom by admitting stu-
dents with perspectives that vary from those that have not
experienced historic educational diserimination”60 clearly satis-
fied the compelling governmental interest prong of the strict
scrutiny test.’®! Thus, schools could adopt a mission statement
with identical language and know that they are fairly likely to
succeed in showing a compelling governmental interest.162

The absence of a mission statement will not preclude a
court’s finding of a compelling governmental interest if the de-
fending school can demonstrate that its policy is intended to ob-
tain diversity in the classroom. LSA did not offer the Court an
identifiable mission statement.163 Even so, the Gratz Court con-
cluded that given Justice Powell’s opinion in Bakke, an affirma-
tive action admission policy could meet the compelling
governmental interest prong since there is great educational
value in a robust exchange of diverse ideas.’¢* A declaration of

160. Grutter, 539 U.S. at 319.

When asked about the policy’s “commitment to racial and ethnic diversity with
special reference to the inclusion of students from groups which have been histori-
cally discriminated against,” Lempert explained that this language did not purport
to remedy past discrimination, but rather to include students who may bring to the
Law School a perspective different from that of members of groups which have not
been the victims of such discrimination. Lempert acknowledged that other groups,
such as Asians and Jews, have experienced discrimination, but explained they
were not mentioned in the policy because individuals who are members of those
groups were already being admitted to the Law School in significant numbers.
Id. (internal citations omitted).

161. Id. at 329-31. The mission statement notes a “commitment to racial and
ethnic diversity with special reference to the inclusion of students from groups
that have been historically discriminated against, like African-Americans, Hispan-
ics and Native Americans, who without this commitment might not be represented
in our student body in meaningful numbers.” Memorandum of Law in Support of
Renewed Motion By Defendants Bollinger, Lehman, and Shields for Summary
Judgment on the Grounds of Qualified Immunity at *2, Grutter v. Bollinger, Civ.
No. 97-75928 (E.D. Mich. June 14, 2000), available at http://www.vpcomm.umich.
edu/admissions/legal/grutter/rmgigru03.html. (last visited September 25, 2006).

162. See Id.

163. See generally Defendants’ Renewed Motion for Summary Judgment as to
Plaintiffs’ Claims for Injunctive and Declaratory Relief at *6, Gratz v. Bollinger,
Civ. No, 97-75231 (E.D. Mich. June 14, 2000), available at http://www.vpcomm.
umich.edu/admissions/legal/gratz/drmgz06.html (last visited September 25, 2006)
(discussing LSA’s position on its policies pertaining to student body diversity).

164. Gratz v. Bollinger, 539 U.S. 244, 270-71 (2003).
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intent on the part of the school, however, would make any con-
stitutional challenge easier to survive.

The other requirement for constitutionally permissible af-
firmative action admission programs is the need for individual
review of applicants.165 The Gratz majority rejected LSA’s ad-
missions policy because of its failure to look at each applicant
and what he or she might contribute to the classroom.1¢¢ Ac-
cording to Justice Rehnquist, Bakke required schools to con-
sider each applicant’s “individual qualities or experiences,”'6”
including race. A meaningful, individualized review of each ap-
plication was the only way to assure compliance with the
Court’s rule of law.

Under the Gratz and Grutter Courts’ edicts, however, a
school may continue to automatically reject or automatically ad-
mit1®8 candidates, alleviating an admissions office of individual
review of every application. The automatic reject/admit prac-
tice is a means to decrease the number of applications that a
school’s admission office must spend time reviewing. This prac-
tice is clearly necessary given the “volume of applications,”
which makes it “impractical to review each applicant
individually”.169

Under this program, a school sets certain objective num-
bers for an applicant’s SATs and UGPA which would assure
them acceptance or rejection to the school.’ Thus, for in-

165. See supra text accompanying note 133.

166. See supra text accompanying notes 127 and 128.

167. Gratz, 539 U.S. at 272. See also supra text accompanying note 128.

168. Students may be admitted or rejected by a clerk without counselor re-
view if grades and test scores are above or below certain standards. See Defend-
ants’ Opposition to Plaintiffs Motion for Partial Summary Judgment and
Memorandum in Support of Defendants’ Cross-Motion for Summary Judgment at
14, n.6, Gratz v. Bollinger, Civ. No. 97-75231 (E.D. Mich. May 30, 1999), available
at http://www.vpcomm.umich.edw/admissions/legal/gratz/gzsumfnt.html (last vis-
ited September 25, 2006). LSA states that the ““automatic admit’ process relates
only to the timing of when clerks caused certain applicants to be informed of ad-
missions decisions . . . .” Moreover, although clerks were able to reject candidates
with low grades and test scores without counselor review, the process was not uti-
lized because clerks were uncomfortable rejecting students without counselor re-
view. Id.

169. Gratz, 539 U.S. at 275. See supra text accompanying note 29.

170. The increasing importance to a school’s reputation based on its U.S.
News & World Report ranking has, arguably, increased schools’ use of automatic
accept/reject categories. U.S. News & World Report credits a school’s student se-
lectivity with 15% of the weight in ranking schools. This 15% is also weighted,
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stance, the 2005 Fiske Guide, one of the leading guide books on
American colleges and universities, reports that students ad-
mitted to the Washington University of St. Louis, an elite pri-
vate institution in St. Louis, Missouri, had a mean verbal SAT
score range between 640 and 730 and a mean math SAT score
range between 670 and 750.17* Most students were also in the
top 10 percent of their class, or had a UGPA of approximately
3.6.172 Hypothetically, Washington University would automati-
cally reject an applicant who submits objective scores of a 2.5
GPA1"3 and an 1100 SAT, which is below the school’s mean
numbers. Presumably, someone with these scores does not pre-
sent a profile similar to a large portion of the school’s entering
class and would, therefore, be unable to compete academi-
cally.l’ In contrast, the school might automatically admit an
applicant who submits an SAT score of 1600 and a UGPA score
of 4.0, well above that same mean. Schools need only review all
applications that fall between the automatic accept and auto-
matic reject categories.

The Grutter and Gratz decisions provide clear guidelines
for schools to follow. Any institute of higher education inter-
ested in meeting the Court’s affirmative action admission policy
need merely identify as its mission the goal of admitting a di-
verse entering class. The school must also ensure that it re-
views applicants even-handedly, providing individualized

with 50% of selectivity derived from SAT scores, 40% from GPA, and 10% from
acceptance rate. Robert J. Morse & Samuel Flanigan, Using the Rankings, U.S.
News & WorLD RePoORrT, 2008, http://www.usnews.com/usnews/edu/college/arti-
cles/brief/06rank_brief 2.php. In an effort to climb up in the rankings, therefore,
schools are increasingly limiting the number of admitted students with SATs be-
low their desired mean. See Michael Sauder & Ryon Lancaster, Do Rankings Mat-
ter? The Effects of U.S. News & World Report Rankings on the Admissions Process
of Law Schools, 40 Law & Soc’y Rev. 105 (2006); see alsoc Amanda Griffith & Kevin
Rask, The Influence of the U.S. News and World Report Collegiate Rankings on the
Matriculation Decision of High-Ability Students: 1995-2003 (Aug. 2004) (unpub-
lished comment), available at http://papers.ssrn.com/sol3/papers.cfm?abstract
_id=595223; but see Mitchell Berger, Why the U.S. News and World Report Law
School Rankings are Both Useful and Important, 51 J. LEcaL Epuc. 487, 492-93
(2001).

171. Epwarp B. Fiske, Fiske GuiDE To COoLLEGES 703 (2d. ed. 2005).

172. 1d. (3.6 average on a 4.0 scale is considered an A average).

173. A 2.5 on a 4.0 scale is equal to a C+ average.

174. A student with a UGPA of 4.0 and SAT score of 1600 would presumably
be admitted to an institution with these scores, but selective schools are not likely
to have an automatic admit category.
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review of any applicant who is not accepted based on objective
criteria.

The seemingly attainable policy outlined by the Supreme
Court is inherently flawed, particularly for larger institutions.
Those with multitudinous applicants do not have the luxury of
time for individual review.1” LSA’s concern that individual re-
view of a large applicant pool is an unattainable goal is a well
founded one. For its 2006 entering freshman class, the Univer-
sity of Michigan received 25,733 applications for its undergrad-
uate program and accepted 12,196 applicants.l”® Even small
institutions are deluged with applicants. Bucknell University,
a small liberal arts school with approximately 3,000 students,
received 9000 applications for 915 spots.1?”” Individual review of
these applications is costly, time consuming and a potential
drain of admissions office administrative resources.

To alleviate individual review of all applicants, many grad-
uate and post-graduate institutions with significant numbers of
applicants quietly use automatic admit/reject categories.1” The
only constitutional limitation on the practice of setting ceilings
and floors is that the automatic reject and automatic admit cat-
egories remain race-neutral.’”® Assuming one were to accept
the premise that African-Americans and other minority groups
score lower on the SATS,180 an automatic reject/accept policy
with a narrow band of applicants for review would eliminate a
disproportionate number of minority applicants. In order to as-
sure a larger applicant pool, schools must lower the automatic
reject category, thereby increasing the number of minority ap-

175. Gratz v. Bollinger, 539 U.S. 244, 275 (2003).

176. University of Michigan Undergraduate Admissions, Fast Facts, http:/
www.admissions.umich.edu/fastfacts.html (last visited September 12, 2006).

177. Letter from Mark Davies, Director of Admissions, Bucknell University,
(Mar. 28, 2006) (on file with author).

178. Sixth Annual APPAM Admissions Directors Meeting Looks at Policies
and Procedures in the Admissions Process, APPAM NEws (Ass’n for Pub. Policy
Analysis & Mgmt., Wash., D.C.), Summer/Fall 2005, at 2, available at http:/fwww.
appam.org/news/newsletter/appam-summer-fall-05.pdf.

179. See Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 289 (1978) (holding
the use of setting aside a specific number of class seats based on race or ethnicity is
a quota); Gratz, 539 U.S. at 273 (rejecting as unconstitutional LSA’s practice of
automatically awarding points to underrepresented minorities to improve the like-
lihood of admittance).

180. See supra text accompanying note 36.
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plicants in the individual review category. This widened band
of reviewable applicants will mean that admissions offices will
need to dedicate more time and resources to their review
process.

Automatic admit/reject categories, however, are problem-
atic to the affirmative action cause. Ironically, reliance on ob-
jective factors prompted the need for affirmative action in the
first place, since admissions programs based on objective factors
failed to yield a diverse entering class.'®! Now, almost forty
years after the affirmative action seeds were first sown, the
Grutter and Gratz decisions, in some ways, place admissions of-
fices back at square one.

The easy response to meeting the demands of the Court’s
constitutional requirements is to merely increase the number of
admissions officers reading each application.182 Ideally, each
school’s office would be fully staffed with individuals capable
and in a position to provide a full review to every applicant. But
adding admissions officers is not necessarily practical. Such a
decision would require a school to dedicate significant funding
for additional personnel.l8 The cost of such funding would
most likely be passed to the consumer, which is the applicant.84

181. See supra text accompanying note 18.

182. Robert A. Sedler, Affirmative Action, Race, and the Constitution: From
Bakke to Grutter, 92 Ky. L.J. 219, 238-39 (2003).

183. For example, Pace Law School a small, private New York law school re-
ceives over 3200 applications each year for approximately 250 spots. The eight
members of the admissions committee consider approximately 1100 applications
each year. The remainder are rejected or accepted based on the Admissions Direc-
tor’s decision. Applications are read over a period of five months. A school wishing
to offer committee review to the widest possible number of applicants to assure the
most diverse entering class, would most likely have to review almost twice as
many applications, assuming the automatic accept category remained the same.
In order to meet this need, the admissions staff would need to double. A 100% staff
expansion would necessitate a 100% increase in the admissions office’s personnel
budget. Telephone Interview with Lisa Lancia, Associate Director of Admissions,
Pace Law School, in White Plains, NY (Apr. 11, 2006).

184. The courts have recognized that there are significant educational bene-
fits that stem from diversity and raised these benefits to the level of a compelling
government interest. At the same time however, the strict “narrowly tailored” re-
quirement will require schools to spend a significant amount of money on staff to
review applications as a result of the requirement of individualized review of all
applications. In light of the significant benefits that diversity provides to the stu-
dents, the schools, the American military, American businesses and the country as
a whole, the government should assist schools financially to ensure that affirma-
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Given the need for additional personnel, the question be-
comes, who should bear the financial responsibility of meeting
the demands of Grutter? Ideally, those who are benefiting from
the product (the review of applications) should bear the cost of
meeting the Constitutional mandate. By passing along the cost
of individual review to the applicant, however, the gatekeeper is
effectively closing the gate in front of those whom it seeks to
admit. Since many of the applicants that affirmative action ad-
mission programs seek to benefit are socio-economically disad-
vantaged, such a policy would actually have a chilling effect on
the applicants that schools are trying to admit in their effort to
reach a critical mass of diversity in the classroom.

A different solution to the problem posed by Grutter might
be to pass the cost of the additional admissions counselors on to
those admitted to the school.185 Clearly, the Court holds ideal
any learning that is conducted in a classroom of diverse view-
points.18 Since training through diverse voices has the poten-
tial to benefit innocent third parties in the classroom, the value
is equal for all students regardless of race or ethnicity.’®” By
passing the cost on to students who are admitted to a school
with a constitutionally permissible affirmative action admis-
sions policy, the school will be charging them for something of
value.

Raising the cost of tuition is also potentially chilling to
those who are not in a position to financially afford higher edu-
cation. Today, most private institutions cost in excess of
$40,000 per year.188 Arguably, the students that affirmative ac-
tion admission policies seek to admit, with educationally disad-
vantaged backgrounds, often come from lower socio-economic
classes.'® [t is these students for whom higher tuition costs
will be most problematic.

tive action programs can be maintained that provide the required level of review
and scrutiny of all applicants.

185, This could be done through a tuition hike.

186. See Regents of Univ. of Cal. v. Bakke, 438 U.S. 265, 311-12 (1978); Grut-
ter v. Bollinger, 539 U.S. 306, 330 (2003); Gratz v. Bollinger, 539 U.S. 244, 292
(2003). Indeed, the Court has recognized that there is a societal benefit. See supra
text accompanying note 143.

187. Garfield, supra note 58, at 914.

188. See generally F1SKE, supra note 171.

189. See Richard H. Fallon, Jr., Affirmative Action Based on Economic Disad-
vantage, 43 UCLA L. Rev. 1913, 1925-27 (1996).

Hei nOnline -- 27 Pace L. Rev. 51 2006-2007



52 PACE LAW REVIEW [Vol. 27:15

To be fair, the Supreme Court did not require full individ-
ual review for each applicant and consequently the need for an
increased admissions staff might not be as urgent as is posited.
Schools could adopt a two-tiered review process. Under this
process, admissions officials would quickly review applicants
and flag applications that demonstrate a unique experience or
quality of value; a more meaningful individual review is
granted to those who make the “first cut.”'9 This two tiered
process is the next best, and less expensive alternative for pro-
viding meaningful review of candidates because it would re-
quire less admissions manpower than a full review of every
application submitted to a particular school.

While the Gratz court found the process of flagging files
problematic, it did not reject the practice outright.19? LSA “cre-
ated the possibility of an applicant’s file being flagged,” after
admissions counselors automatically assigned a point value to
the applicant’s file.!92 Indeed, reviewing all applications to a
school and flagging those of interest, might meet the guarantees
of individual review and serve as a practical means of making a
first cut for schools with a substantial number of applications.
Such a process, however, seems neither logical nor practical. At
the outset, it too remains enormously expensive since, at mini-
mum additional admissions officials would have to be available
to provide a first read-through of upwards of 20,000 applica-
tions. Moreover, initially flagging an application is likely to only
minimally decrease the number of qualified applications since

190. This is the policy that Pace Law School uses. See supre text accompany-
ing note 183.

191. SeeGratz, 539 U.S. at 273-74. The Gratz Court was more concerned with
LSA’s timing of flagging applications than the idea of flagging applications for re-
view purposes. Id. at 274.

Counselors may, in their discretion, flag an application for the ARC to re-
view after determining that the applicant (1) is academically prepared to
succeed at the University, (2) has achieved a minimum selection index score,
and (3) possesses a quality or characteristic important to the University’s
composition of its freshman class, such as high class rank, unique life exper-
iences, challenges, circumstances, interests or talents, socioeconomic disad-
vantage, and underrepresented race, ethnicity, or geography. After
reviewing “flagged” applications, the ARC defermines whether to admit, de-
fer, or deny each applicant.

Id. at 256-57.
192. Id. at 273. Moreover, flagging was “the exception and not the rule” under
LSA’s policy. Id. at 274.
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most individuals applying to a school demonstrate some type of
unique quality that might be of value to the school.

Ultimately, the court’s strict scrutiny test mandates indi-
vidual review of the broadest number of applicants. Most insti-
tutes of higher education must craft new policies, and staff
them in a way that facilitates timely and full review of an in-
creasingly large number of applicants. Meeting the Court’s new
mandate therefore comes at an expense to the institution and to
those it seeks to admit.

IV. Conclusion

Given the stringent requirements of the Grutter and Gratz
decisions, meeting the demands of a constitutionally permissi-
ble program seems quite demanding.!9 Schools across the na-
tion will be forced to increase their admissions resources or
potentially forgo the ability to admit a diverse class. In the
short run, it seems likely that schools will meet the challenge,
but it will come at a great expense to those that affirmative ac-
tion seeks to benefit.

Not only is the reality of the law problematic to the longev-
ity of affirmative action admission policies, the frailty of the ma-
jority opinion in Grutter coupled with the continued national
movement against affirmative action!®* pose a threat to even
those affirmative action policies that are identical to the Law
School model.’%5 A further shift to the right in the Court’s ideo-
logical make-up could potentially end the ability of schools to
adopt race-preference admissions policies. Only five of the nine
Justices fully agreed with the majority that the Law School’s
policy in Grutter was constitutional’®® and an overwhelming

193. See supre text accompanying note 183.

194. See Mary Wiltenberg, Affirmative Action Battle Brews Anew in Michi-
gan, TuE CHRISTIAN ScIENCE MONITOR, Jan. 20, 2004, at 18, available at http:/
www.csmonitor.com/2004/0120/p18s01-legn.html.

195. See Senator Dianne Feinstein, Address Before the Los Angeles County
Bar Association and Public Counsel (Aug. 24, 2005), available at http.//www.sen-
ate.gov/~feinstein/05speeches/s-supreme-ct.htm (last visited September 25, 2006).
For example, see Lawrence v. Texas, 539 U.S. 558 (2003) as opposed to Bowers v.
Hardwick, 478 U.S. 186 (1986), or Plessy v. Ferguson, 163 U.S. 537 (1896) as op-
posed to Brown v. Board of Education, 349 U.S. 274 (1955).

196. This included Justices O’Connor, Ginsberg, Breyer, Stevens and Souter.
See generally Grutter v. Bollinger, 539 U.S. 306 (2003).
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majority of the Court struck down LSA’s program in Gratz.'%’
Justice O’Connor’s departure from the Court and President
Bush’s nomination of conservative John Roberts is also prob-
lematic to its proponents.1?® Finally, recent anti-affirmative ac-
tion proposals such as Proposition 54 in California’®® (which
would have barred bar state agencies from classifying people by
race or ethnicity) or I-200 in Washington State2°° (which pre-
cludes schools from granting preferential admissions considera-
tions based on race20!) further illustrate the growing trend
against pro-affirmative action policies.

The Grutter and Gratz decisions provide a bittersweet vic-
tory for those who favor affirmative action admission policies.
At best, the decision will cause an undue financial burden on
applicants and the institutions that seek to admit them. At
worst, it will provide an unworkable situation, thereby silencing
important voices and viewpoints in many of our nation’s elite
educational institutions.

197. This included Chief Justice Rehnquist, Justice Breyer, Justice O’Connor,
Justice Thomas, Justice Kennedy and Justice Scalia. See generally Gratz v. Bollin-
ger, 539 U.S. 244 (2003). ‘

198. See generally Bush Nominates Roberts to Supreme Court, CNN.coM, July
20, 2005, http://www.cnn.com/2005/POLITICS/07/19/scotus.mairy/.

199. See generally Richa Amar, Unequal Protection and the Racial Privacy In-
itiative, 52 UCLA L. Rev. 1279, 1279-87 (2005) (discussing California’s Proposition
54).

200. See generally Tom Brune, Locke Keeps Diversity as Goal, SEATTLE TIMES,
Dec. 1, 1998, at B1.

201, For a discussion in support of Proposition 54, see Lynn Vincent, Cruz
Missile: CALIFORNIA: Recall politics may thwart an initiative that would end
state classifications of citizens by race, WoRLD MAGAZINE, Sept. 27, 2003, available
at http://www.worldmag.com/articles/8071.

The ‘Racial Privacy Initiative’ (RPI), would bar Golden State agencies from

classifying people by race or ethnicity. Its chief architect, University of Cali-

fornia regent and anti-affirmative action activist Ward Connerly, crafted

the measure to end government’s preferential treatment based on race:

RPT’s passage will signal America’s first step towards a color-blind society.
Id. (internal quotations omitted); see also Robert Siegel, California Recall Hearing
(Nat’l Pub. Radio: All Things Considered, Sept. 22, 2003), available at http://www.
npr.org/templates/story/story.php?storyld=1439119 (reporting that California gu-
bernatorial candidate Cruz Bustamante could not spend controversially raised
campaign contributions to fight Proposition 54).
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