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States u. Saluucci'" ovould have resulted in reversal of the conviction 
rather than affirmance. In terms of the government's behavior, the 
esistence of probable cause and the need for a warrant, it makes no 
difference whether the invaded apartment belonged to Zackular 
(Salvucci's codefendant) or Zackular's mother.141 Similarly, in terms 
of the illegality of the detention and the resulting search, it is irrele- 
vant from society's viewpoint that in Rawlings u. Kentucky142 the 
contraband was found in Cox's purse rather than Rawlings'. In both 
of these cases, the protection of the exclusionary rule was denied to the 
defendants because the Court found that their individual privacy had 
not been violated. In both of these cases, law enforcement behavior 
violating the fourth amendment went unpunished, and the courts 
admitted evidence unlawfully procured by the government. The 
result was possible only because of the Court's view that fourth 
amendment rights are personal while the exclusionary rule remedy is 
collective. Thus the result of the Court's bifurcated approach is grossly 
diminished fourth amendment protection; neither the right's nor the 
remedy's objectives are being consistently served. 

What is troublesome about the Court's approach, at least in part, 
is the discontinuity of its analysis. The Court is using two analytically 
distinct approaches to analyze fourth amendment cases, and these 
approaches are fundamentally at war with each other. This is, to put 
it charitably, intellectually unsatisfying. In some sense, each body of 
case law es~lains why the other is wrong. At the very least, the Court 
ought to choose one approach or the other and use it consistently. Yet 
such a choice mould do considerable violence to established fourth 
amendment values which have been recognized over the years for 
sound reasons of policy. More than intellectual inconsistency is at 
stake. The Court's dual approach, as well as any simple application of 
either aspect of it, creates serious deficiencies in the scheme of fourth 
amendment rights and remedies. First, the individual is in many cases 
left with no remedy for infringements of fourth amendment rights. 
Second, the collective interest implied by the exclusionary rule deci- 
sions is not meaningfully anchored by the Court to a collective fourth 
amendment right. From a doctrinal standpoint, therefore, the prefer- 

I4O 445 U.S. 83 (1980). See test accompanying notes 54-57 supra. 
14' The courts are not clear about whose apartment was invaded. The Supreme Court says it 

belonged to Zackular's mother, 448 U.S. at 85, but the circuit court said it was his wife's. United 
States v. Salwcci, 599 F.2d 1094, 1094 (1st Cir. 1979), rev'd, 448 U.S. 83 (1980). For purposes of 
assessing the illegality of the police behavior or Salvucci's standing to challenge it, the difference 
is insignificant. 

""4s U.S. 95 (1980). See test accompanying notes 58-66 supra. 
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able solution would be to recognize the existence of the unarticulated 
collective right and individual remedy. 

One may legitimately inquire what the individual's remedy is for 
violation of his fourth amendment rights if it is not the exclusionary 
rule. Specifically, in cases where the individual clearly has standing to 
seek suppression of illegally seized evidence, the Court has said that 
his standing derives from a recognizable violation of his individual 
rights.143 Yet the Court also instructs that exclusion of the fruits of an 
illegal search or seizure is not for the benefit of the individual or to 
vindicate any right of his,144 and Mapp v.  Ohio145 made it clear that 
the Court was unable seriously to regard civil, criminal, or adminis- 
trative remedies as sufficient prote~t ion. '~~ 

What, then, does vindicate the individual's violated fourth 
amendment rights? The obvious answer, recognized in early cases 
though resisted by the present Court, is that the exclusionary rule does 
double duty, and in fact is partially designed to repair the damage to 
the individual by returning him and the government as nearly as 
possible to the positions they occupied prior to the unlawful govern- 
mental activity.14' The Court, especially in the earliest exclusionary 
rule cases, recognized as much.148 As recently as Mapp, the Court 
explicitly recognized the exclusionary rule as an individual remedy 
tailored in part to an individual right despite its earlier disclaimer of 
that concept in elk in.^.'^^ Were it not for this link, the Court would 
have been faced with the prospect of the existence of a fundamental 
right150 for which neither the Constitution nor the courts had pro- 
vided any remedy. This is, in fact, the consideration which led to 
Weeks' creation and Mapp's extension of the rule.151 

The second question arising from the Court's dual approach is 
whether its conception of the exclusionary rule as a collective remedy 

143 See, e.g., Alderman v. United States, 394 U.S. 165 (1969). 
14' At least one lower court has suggested that the exclusionary rule was intended in part to 

remedy the harm done to the individual. Suarez v. Commissioner, 58 T.C. 792 (1972). The 
Supreme Court repudiated that suggestion in United States v. Janis, 428 U.S. 433 (1976). Set. 
note 104 supra. 

14s 367 U.S. 643 (1961). 
14B Id. at 651-53. 
147 This concept was mentioned by the Court in Harrison v. United States, 392 U.S. 219, 224 

n.10 (1968), but has not been adopted. In fact, it clearly runs directly opposite to Elkin\' 
"prevent not repair" concept. See text accompanying notes 99-104 supra. 

See test accompanying notes 82-92 supra. 
14@ 364 U.S. 206, 217 (1960). 
150 The individual's right under the fourth amendment was declared to be fundamental in 

Wolf v. Colorado, 338 U.S. 25, 27-28 (1949). 
151 See generally test accompanying notes 18-70 supra. 
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necessarily implies the concomitant esistence of a collective fourth 
amendment right.152 Remedies do not exist in the absence of perceived 
(though possibly unarticulated) rights.153 Indeed, it is the pressure of 
violated rights that creates the impetus for legislatures and courts to 
invent appropriate remedies. The Court's repeated insistence that the 
exclusionary rule is not personal to the accused but is a judicially 
created remedy designed to vindicate a societal interest is thus an 
affirmation of the existence of a juridically cognizable societal inter- 
est.15" 

The Court's present scheme fails to address the full range of 
interests, collective as well as individual, that should be protected by 

1" California has esplicitly recognized this in construing its constitutional analogue to the 
fourth amendment, Cal. Const. art. 1, 3 13. 

Thus, when consideration is directed to the question of the admissibility of evidence 
obtained in violation of the constitutional provisions, it bears emphasis that the court is not 
concerned solely with the rights of the defendant before it, however guilty he may appear, 
but with the conrtitutional right of all the people to be secure in their homes, persons and 
c%fcct.s. 

People v. Cahan, 44 Cal. 2d 434,439,282 P.2d 905,907 (1955) (emphasis added). In part, it was 
the recognition of this interest that caused California to discard standing requirements entirely in 
fourth amendment questions. See note 178 infra. 

'" '"A remedy is defined . . . as 'the means employed to enforce a right, or redress an injury.' " 
Knapp, Stout cYr Co. v. hlccaffrey, 177 U.S. 638, 644 (1900). 

Rrmedies, in their widest sense, are either the final means by which to maintain and 
defend primary rights and enforce primary duties, or they are the final equivalents given to 
an injured person in the place of his original primary rights which have been broken, and 
of the original primary duties toward him which have been unperformed. 

J. Pomeroy, Remedies and Remedial Rights by the Civil Action 2 (1876). 
IT' The concept of constitutional rights being collectively held is by no means a new one. The 

Court has long treated the rights of assembly and association under the first amendment as 
having collective aspects. See, e.g., NAACP v. Alabama es rel. Patterson, 357 U.S. 449 (1955); 
Hague v. CIO, 307 U.S. 496 (1939); DeJonge v. Oregon, 299 U.S. 353 (1937). Similarly, in Red 
Lion Broadcasting Co. v. FCC, 395 U.S. 367, 390 (1969), the Court noted that 

the people as a whole retain their interest in free speech by radio and their collective right 
to have the medium function consistently with the ends and purposes of the First Amend- 
ment. It is the right of the viewers and listeners, not the right of the broadcasters, which is 
paramount. . . . It is the right of the public to receive suitable access to social, political, 
esthetic, moral and other ideas and experiences which is crucial here. 

hiost recently, the Court held that there is a public right under the first amendment to attend 
trials. Richmond Newspapers, Inc. v. Virginia, 448 U.S. 555 (1980). See also Pel1 v. Procunier, 
417 U.S. 817, 839-40 (1974) (Douglas, J., dissenting); cf. Scripps-Howard Radio, Inc. v. FCC, 
316 U.S. 4, 14-15 (1942) (recognizing a collective statutory right as having been created by 
Congress in the Communications Act of 1934,47 U.S.C. 88 151-155 (1976)); Newman v. Piggie 
Park Enters.. 390 U.S. 400 (1968) @er curiam) (recognizing the individual as a private attorney 
general vindicating the collective interest of others pursuant to congressional policy reflected in 
title I1 of the Civil Rights Act of 1964, 42 U.S.C. 85 2000a-2000h-6 (1976)). Thus some 
constitutional and legislative provisions are viewed as having both individual and collective 
components. And indeed, this is hardly surprising under a Constitution which begins with the 
phrase "We the People" and is regarded as the quintessential example of a compact of society 
with itself. 
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the fourth amendment.155 Current fourth amendment jurisprudence 
funnels all claims through the individual standing doctrine and only 
thereafter considers whether collective security is furthered by appli- 
cation of the exclusionary rule, further constricting fourth amendment 
protection. Thus collective security interests are never the initial in- 
quiry in the analysis. As argued above, this bifurcated approach serves 
neither the individual nor the collective interest; 1 5 ~  still less does it 
serve the whole range of protected fourth amendment interests. 

The explanation almost certainly lies in the Court's dissatisfaction 
with the exclusionary rule.15' Regarding the rule as only one of many 
possible remedies, the Court elects to apply it only in the narrow 
range of circumstances in which it is felt to be most effective.15* Such a 
choice might be permissible if the Court were simply choosing one 
fourth amendment remedy from a larger arsenal. Its decisions would 
then be no more controversial than, for example, the customary de- 
nial of injunctive relief when damages are an adequate remedy. But 
that is not the situation. Having acknowledged the proper range of 
fourth amendment protection, the Court has refused to tailor its 
remedies to match. The Court's scheme is both inconsistent and in- 
complete. The Court has a responsibility to provide a network of 
remedies broad enough to protect both the individual and the collec- 
tive rights under the fourth amendment.15$ Some combination of 
remedies must vindicate both individual and collective fourth amend- 
ment interests, or large parts of the amendment will remain a nullity. 

This Article proceeds on the assumption that the Court's partial 
picture of the fourth amendment must be supplemented. The Court 
itself should do so; Congress has not acted in the nearly seventy years 
since the announcement of the exclusionary rule and is unlikely to do 
so.lBO Moreover, the Court's artificial constriction of fourth amend- 

lS5 See text accompanying notes 5-8 supra. 
lSs See text accompanying notes 126-42 supra. 

See Rakas, 439 U.S. at 157 (White, J., dissenting) ("If the Court is troubled by the practical 
impact of the esclusionary rule, it should face the issue squarely instead of distorting other [LC .  
standing] doctrines in an attempt to reach what are perceived as the correct results in specific 
cases."); see also note 119 supra. See generally Bivens v. Six Unknown Agents of the Fed. Bureau 
of Narcotics, 403 U.S. 388,411-27 (1971) (Burger, C.J., dissenting) (advocating abandonment of 
the exclusionary rule and development of alternative remedies). 

lS8 See text accompanying notes 114-25 supra. 
lS9 While the Court, following the lead of Justice Burger, may question the efficacy of the 

exclusionary rule and search for alternatives, it should heed the Chief Justice's warning that the 
rule should not be discarded until substitutes are in place. Bivens, 403 U.S. at 420-21 (Burger, 
C. J., dissenting). 

lea See Amsterdam, supra note 2: 
The long-time, wholesale 'legislative default' in regulating police practices is no accident. 
Legislatures have not been, are not now, and are not likely to become sensiti\,e to the 
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ment rights warps the utility of possible alternative remedies. Even if 
Congress were to provide them, they would be controlled by the 
Court's definition of the scope of the right. Remedies as such are not 
the primary problem; it is the Court's failure to articulate the collec- 
tive right which its esclusionary rule  decision^'^' implicitly recognize 
and its further failure to provide remedies for the already recognized 
individual right. 

B. The Individual Right Unvindicated 

Because the exclusionary rule is, in part, an individual remedy, 
some of the Court's decisions refusing to apply it in cases where the 
individual clearly has standing require reexamination. In Caland~a 
and Janb, the Court declined to apply the exclusionary rule because it 
asserted that the rule's use in those contexts would not further the 
rule's deterrent purpose.lB2 This focuses inappropriately upon the 
fourth amendment's collective aspect to the neglect of its individual 
aspect. The esclusionary rule is, in part, an individual remedy corre- 
sponding to an individual right, and the Court has recognized as 
much from the day it created the rule.lB3 Refusal to apply it in 

concern of protecting persons under investigation by the police. . . . [Rather than under- 
take serious institutional change, legislatures will tend to perpetuate] the myth that crime 
is simply a matter of criminals who can be brought to book in due order if the police are 
given a free hand and sufficient hardware. Under this view, if the police fail to solve the 
crime problem or commit escesses in their zealous efforts to solve it, they are left holding 
the bag. There seems to me little doubt which ticket most legislators will choose to run on, 
now or in the future. 

Id. at 378-79. Amsterdam goes on to opine that only constitutional decisons by the Court (or the 
apprehension of them) will move legislatures to action. Id. at 379. 

Further aggravating the situation is the Court's historical willingness to take responsibility 
for this area of the law. It fashioned the esclusionary rule as well as the Bioens remedy. Perhaps 
the legislature regards the fourth amendment, like the other provisions of the Bill of Rights, as 
the Court's problem. 

lo' See test accompanying notes 71-125 supra. 
' " T h e  Court has never supported its assertion that deterrrence of unlawful governmental 

conduct will not result from suppression of all evidence come by illegally, whatever the proce- 
dural contest. Thus this argument is itself suspect; the Court suggests no basis for distinguishing 
the remedial effect of suppression on an officer's behavior when the evidence is offered at trial 
from when it is offered to a grand jury. 

See test accompanying notes 147-51 supra. Cynics may note, of course, that the only time 
the Court has insisted the amendment is designed to protect individuals from governmental 
invasion of privacy is when it is about to declare that the privacy of the individual claiming 
fourth amendment protection was not invaded thus denying his claim for relief. See, e.g., 
Alderman, Raka~, Rawlings, and Saloucci; test acc~rn~anyingnotes 38-66 supra. Similarly, the 
only time the Court insists that the esclusionary rule is a collective remedy is when the individual 
claiming the fourth amendment protection clkarly has had his individual privacy invaded, but 
the Court does not wish to apply the esclusionary rule for his benefit. See, e.g., Calandra and 
Ianir.. The Court thus singlemindedly refers to the individual and collective articulations selec- 
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situations such as those presented in Calandra and Janb gives rise to 
two bad results. First, it leaves individual fourth amendment rights 
wholly without effective remedy. Second, it teaches government that 
any person's fourth amendment rights may be violated without pen- 
alty except when the government seeks to use the fruits of the search 
against that person in a criminal trial. Both of these results do violence 
to the Court's repeated insistence that the fourth amendment is de- 
signed to protect individuals from government invasions of their pri- 
vacy. The way to avoid both results is to recognize that the esclusion- 
ary rule is appropriately invoked on behalf of the individual as \ire11 as 
society at large thus providing the individual remedy to correspond 
with the individual right the Court has recognized. 

In order for the exclusionary rule to serve as an individual rem- 
edy, the Court would have to alter its standing doctrine. Universal 
standing is not required, but something like the Jones target theory lCi4 

is, for the obvious reason that only criminal defendants invoke the 
exclusionary rule. If the government violates some third party's pri- 
vacy to obtain evidence against a defendant, current standing doc- 
trine drives a wedge between the person with the means to invoke the 
rule, the defendant, and the person with the fourth amendment cause 
of action, the third party. The target theory of standing would rem- 
edy the situation by recognizing that a defendant convicted by use of 
illegally obtained evidence suffers a cognizable fourth amendment 
injury. 

Only the Court's dissatisfaction with the exclusionary rule had 
led it to narrow its concept of what constitutes a fourth amendment 
injury, but the Court should not let an important constitutional right 
go without remedy simply because alternative remedies, thus far un- 
articulated by the Court, might conceivably supply the missing an- 
swer. The Court's deterrence rationale for withholding fourth amend- 
ment protection teaches the government that it may violate individual 
rights in many contexts. Fourth amendment remedies, whatever they 
are, must correspond to the fourth amendment rights recognized'by 
the Court. 

C. Collective Rights 

1. The Collective Right Unvindicated 

The Court's implicit recognition through a deterrence rationale 
of a societal interest compels a return to the question of how that 

tively in such a may as always to refuse relief to the individual. See generally Burkoff, supra note 
12. 

See test accompanying note 28 supra. 
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interest is to be vindicated. The difficulties of securing law enforce- 
ment compliance with the principles of the fourth amendment led to 
the adoption of the esclusionary rule as a constitutionally based rem- 
edy.165 In the years following Weeks, the remedy was thought to be 
effective,166 but recent fourth amendment cases cast doubt on that 
conclusion. In many cases, because of the Burger Court's new stand- 
ing rules, law enforcement conduct violating the fourth amendment 
has not been deterred.167 Moreover, those rules have actually encour- 
aged law enforcement officials deliberately to violate fourth amend- 
ment principles because they know that the fruits of such violations 
will not be escluded and will benefit the government's case. 

United States v .  PaynerlB8 exemplifies that cynical reliance upon 
the new standing rules. While investigating American citizens' finan- 
cial connections in the Bahamas, government agents surreptitiously 
seized a bank officer's briefcase, photographed its contents and re- 
turned the case to his possession. Thereafter the photographs were 
used as the basis for subpoena of the original documents, which 
helped to convict Payner of falsifying his income tax return. The 
Court, following United States v.  Miller169 and Rakas v. Illinois,170 
held that Payner was not entitled to suppression of the documents 
because his privacy had not been violated; he had no legitimate 
espectation of privacy in either the bank's records or the bank officer's 
briefcase.171 Therefore, despite the majority's declaration that "[nlo 
court should condone the unconstitutional and possibly criminal be- 

l''i See Linkletter v. Walker, 351 U.S. 618,634 (1965); Mapp v. Ohio, 367 U.S. 643,648,656- 
57 (1961); test accompanying notes 106-13 supra. 

l '"  Perhaps equally important, the remedy was not perceived by the Mapp Court as having 
hindered effective law enforcement on the federal level. 

[It cannot] lightly be assumed that, as a practical matter, adoption of the exclusionary rule 
fetters law enforcement. Only last year this Court eqressly considered that contention and 
found that "pragmatic evidence of a sort" to the contrary was not wanting. Elkins v.  
United States, . . . [364 U.S. 206,J 218. The Court noted that 

"The federal courts themselves have operated under the exclusionary rule of Weeks 
for almost half a century; yet it has not been suggested either that the Federal Bureau 
of Investigation has thereby been rendered ineffective, or that the administration of 
criminal justice in the federal courts has thereby been disrupte'd. Moreover, the 
experience of the states is impressive. . . . The movement towards the rule of exclu- 
sion has been halting but seemingly inexorable." Id., at 218-219. 

hlapp v. Ohio, 367 U.S. 643, 659-60 (1961). 
l'" See test accompanying notes 131-42 supra. 
"Y 447 U.S. 727 (1960). 
I"' 425 U.S. 435 (1976). hfiller held that bank records are the bank's property not the 

depositor's; the individual has no privacy espectation with respect to them. 
lil' 439 U.S. 125 (1978). See test accompanying notes 46-53 supra. 

447 U.S. at 731-32. 
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havior of those who planned and executed this 'briefcase caper,' "17" 

the evidence was received. 173 
Justice Marshall, joined in dissent by Justices Brennan and 

Blackmun, demonstrated at length that the government's agents knew 
their activities were illegal but were undeterred nonetheless. The 
agents recognized that, under the Court's fourth amendment standing 
analysis, evidence thus seized would be admissible against all but the 
owner of the briefcase. Justice Marshall quoted the findings of fact 
made by the trial court: 

"This Court finds that, in its desire to apprehend tas evaders, a 
desire the Court fully shares, the Government affirmatively coun- 
sels its agents that the Fourth Amendment standing limitation 
permits them to purposefully conduct an uncon.stitutiona1 search 
and seizure of one individual in order to obtain evidence against 
third parties, who are the real targets of the governmental intru- 
sion, and that the IRS agents in this case acted, and will act in the 
future, according to that counsel."174 

Id. at 733. 
173 Some things never change. The gowrernment's behavior in Payner bears an eerie resem- 

blance to its earlier activities in Silverthorne Lumber Co. v. United States, 251 U.S. 385 (1920). 
See test accompanying notes 85-88 supra. The only significant difference is the result; the Courtms 
new standing rules led to its acceptance of activities which it had, sixty years earlier, declared 
constitutionally repugnant. 

I" 447 U.S. at 743 (emphasis added). Justice hlarshall's opinion also noted: 
The most disturbing finding by the District Court . . . related to the intentional 

manipulation of the standing requirements of the Fourth Amendment by agents of the 
United States, who are, of course, supposed to uphold and enforce the Constitution and 
laws of this country. The District Court found: 

"It is evident that the Government and its agents, including Richard Jaffe, were. 
and are, well awvare that under the standing requirement of the Fourth Amendment, 
evidence obtained from a party pursuant to an unconstitutional search is admissible. 
against third parties who's [sic] own privacy espectations are not subject to the search, 
even though the cause for the unconstitutional search was to obtain evidence incrimi- 
nating those third parties. . . . Such governmental conduct compels the c.onolusion 
that Jaffe and Casper transacted the 'briefcase caper' with a purposeful, bad faith 
hostility toward the Fourth Amendment rights of \i701stencroft in order to obtain 
evidence against persons like Payner. . . ." [footnotes omitted]. 
The Court of Appeals did not disturb any of these findings. . . . Nor does the Court 

today purport to set them aside. . . . It is in the contest of these findings-intentional 
illegal actions by Government agents taken in bad-faith hostility toward the constitutional 
rights of Wolstencroft for the purpose of obtaining evidence against persons such a the 
respondent through manipulation of the standing requirements of the Fourth Amend- 
ment-that the suppression issue must be considered. 

Id. at 742-43 (Marshall, J., dissenting). 
The majority did note that Congress had looked into the government investigation tech- 

niques revealed in Payner and that the Commissioner of Internal Revenue subsequently adopted 
guidelines apparently intended to limit such behavior. But even the Payner majority sane this a a 
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The majority, directly confronted by the practical results of its stand- 
ing doctrine, nevertheless remained ~ n s w a y e d . ' ~ ~  

Payner is highly relevant to the concept of the exclusionary rule 
as a collective remedy. One may justly ask what the rule is a remedy 
for if such egregious violations are beyond its reach. While the majori- 
ty's standing analysis in Payner may arguendo be considered to be 
consistent with Payner's individual rights under the fourth amend- 
ment, it entirely fails to account for the fourth amendment rights of 
society-the collective interest in security which justifies deterrence of 
violations. It  can hardly be less offensive to society that the govern- 
ment illegally seized a briefcase belonging to the bank officer rather 
than to Payner. The government's behavior is egregious in either case, 
and society's interest in regulating the behavior is equally great. The 
vindication of society's interest in preventing unconstitutional govern- 
ment activity is made to hang on the fortuitous circumstance of own- 
ership of the briefcase. The upshot of Payner, therefore, is that the 
collective fourth amendment interest in securing proper behavior of 

limited step: "[Tlhese measures appear on their face to be less positive than one might expect 
from an agency charged with upholding the law. . . ." Id. at 733 n.5. And the Court did, of 
course, allow the evidence to be admitted. 

Payner bears out the predictions of prescient commentators who feared that the Court's 
standing doctrines would lead the police to violate the fourth amendment rights of "little fish," 
sacrificing the possibility of convicting them in order to obtain evidence to convict "big fish." See 
Amsterdam, supra note 2, at 433; Burkoff, supra note 12, at 176. By contrast, similar activities 
by government officials were seen as fit subjects for criminal prosecution in the case of the 
infamous break-in directed at the psychiatrist of an individual suspected to have been involved in 
delivering the Pentagon Papers to the press. United States v. Erlichmann, 546 F.2d 910 (D.C. 
Cir. 1976), cert. denied, 429 U.S. 1120 (1977). 

The dissenters urged unsuccessfully that the Court suppress the seized evidence under its 
supenrisory powers rather than under the fourth amendment. 447 U.S. at 744-51 (Marshall, J., 
dissenting). Indeed, thismas the exact result reached by the district and circuit courts. Id. at 731. 
The majority declined to invoke the supervisory power at the instance of an individual unable to 
show a violation of his own rights. Id. at 734-35. This limitation by the majority is clearly 
inconsistent with the purpose of the Court's exercise of supervisory powers in nonadministrative 
matters. Indeed, logic suggests that if the individual can show a violation of his individual rights, 
invocation of the Court's supervisory powers would be superfluous. See id. at 748-49 (Marshall, 
J., dissenting). They are designed, in part, to vindicate interests not traceable to an individual. 
For esample, in Ballard v. United States, 329 U.S. 187 (1946), the defendant challenged the 
exclusion of women from the grand and petit jury rolls in the Southern District of California. 
The Court adjudicated the claim under its supervisory powers without a showing of individual 
harm because "[tlhe injury is not limited to the defendant-there is injury to the jury system, to 
the lam as an institution, to the community at large, and to the democratic ideal reflected in the 
processes of our courts." Id. at 195. See also Hill, The Bill of Rights and the Supervisory Power, 
69 Colum. L. Rev. 181, 182 (1969): "[The supervisory power] has been regarded as a basis for 
implementing constitutional values beyond the minimum requirements of the Constitution, or at 
least affording a basis for their implementation on other than constitutional grounds." 
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law enforcement authorities is not being vindicated at Thus the 
Supreme Court's fourth amendment jurisprudence as it has developed 
in recent years not only restricts the individual to enjoyment of the 
benefits of the exclusionary rule in cases where his own (in addition to 
society's) fourth amendment rights have been violated,177 but also 
makes impossible the vindication of society's rights when the individ- 
ual's rights have not been simultaneously violated. 17* 

2. Enforcing the Collective Right 

The Court should alter this situation by focusing on underlying 
fourth amendment values. Recognizing the proper scope of fourth 
amendment protection, the Court should explicitly recognize the soci- 
etal interest for what it is-a collective constitutional right. The chal- 
lenge presented by the current state of facts is to develop a method by 
which the collective right can be vindicated whenever it is violated. 
The ultimate question is whether the courts should ever permit the 
government to benefit from its unlawful activities. The logical 
method of preventing such abuses is the one devised by the Court itself 
but which the Court seems to have forgotten. The exclusionary rule 
was designed in part for this purpose; 179 the problem of today's fourth 
amendment jurisprudence is that the Court is unwilling to prescribe 
the medicamentlsO in the cases where it is needed because it dislikes 

17s The results of Rawlings, Rakas, and Salvucci further confirm that point. See text accompa- 
nying notes 46-66, 139-42 supra. 

17' See text accompanying notes 46-66 supra. 
Prior to the adoption of Proposition 8, in which voters amended the state constitution to 

eliminate the state exclusionary rule, see Cal. Const., art. I, 3 28(d) (effective June 9, 1882). 
California had discarded the concept of standing in search and seizure cases on the ground that 
the deterrence function of the exclusionary rule is frustrated if rigid standing concepts apply. 

[I]f law enforcement officers are allowed to evade the exclusionary rule by obtaining 
evidence in violation of the rights of third parties, its deterrent effect is to that estent 
nullified. . . . [A defendant's right to seek suppression] must rest, not on a violation of his 
own constitutional rights, but on the ground that government must not be allowed to 
profit by its own wrong and thus encouraged in the la\vless enforcement of the law. . . . 
Since all of the reasons that compelled us to adopt the exclusionary rule are applicable 
whenever evidence is obtained in violation of constitutional guarantees, such evidence is 
inadmissible whether or not it was obtained in violation of the particular defendantS 
constitutional rights. 

People v. Martin, 45 Cal. 2d 755, 760-61, 290 P.2d 855, 857 (1955). Similarly, the Louisiana 
Constitution of 1974 abolishes standing rules in such cases for the same reason. See Hargra\.e, 
The Declaration of Rights of the Louisiana Constitution of 1974, 35 La. L. Rev. 1 (1874). 

17@ See text accompanying notes 89-92 supra. 
lS0 ''[Tlhe rule is a needed, but grudingly [sic] taken, medicament; no more should be 

swallowed than is needed to combat the disease." Amsterdam, Search, Seizure, and Section 
2255, 112 U. Pa. L. Rev. 378, 389 (1964). This, of course, begs the question of how much is 
needed. 
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the side effects.lS1 The result is judicial condonation of lawless govern- 
mental activity such as in Payner. It is proposed, therefore, that in any 
case where the government violates the fourth amendment, the exclu- 
sionary rule's application is appropriate, for in its absence, there is no 
effective deterrent to such violations. 

What is proposed here, therefore, is the resurrection (on a differ- 
ent basis) of the target theory of standing mentioned in Jones v. 
United Statesls2 but rejected by the Court in Rakas v. Illinois.183 In the 
absence of such a broadened theory of standing, the collective fourth 
amendment right cannot be vindicated at aU.lS4 Such a reexpansion of 

lK1 The Court repeatedly emphasizes the cost to society of suppressing concededly relevant 
evidence to deter future government illegalities. See, e.g., United States v. Janis, 428 U.S. 433 
(1976); Alderman v. United States, 394 U.S. 165 (1969). What the Court has not considered is 
the cost to society of failing to penalize the government's disregard of fundamental constitutional 
principles. "They that can give up essential liberty to obtain a little temporary safety deserve 
neither liberty nor safety." B. Franklin, Historical Review of Pennsylvania (1759) (cited in J. 
Bartlett, Bartlett's Familiar Quotations 422 (14th ed. Boston 1968) (1st ed. n.p. 1855)). 

lh2 See test accompanying notes 28, 164 supra. 
'"3 See test accompanying note 48 supra. 
I"' This proposal involves an individual defendant vindicating the collective fourth amend- 

ment rights in circumstances where his personal privacy was not invaded, and it is this sort of 
assertion of the rights of others against which the Court has inveighed. See. test accompanying 
notes 18, 46-66 supra. But assertion of the constitutional rights of others is not unknown in 
American law. In Barrows v. Jackson, 346 U.S. 249 (1953), the Court permitted whites who sold 
real property to blacks in violation of a restrictive covenant to assert the equal protection rights of 
the black purchasers and would-be purchasers in defense to the ensuing damage action on the 
ground that those rights could not othenvise be protected. Limiting the traditional standing rule, 
the Court asserted that "the reasons which underlie [the Court's] rule denying standing to raise 
another's rights, which is only a rule of practice, are outweighed by the need to protect 
fundamental rights which would be denied by permitting the damages action to be maintained." 
Id. at 257. The Barrows Court viewed the civil damage action against the white sellers as 
sufficient to give them the personal stake in the action normally required by standing concepts. 
Id. at 254-56; see Association of Data Processing Serv. Orgs. v. Camp, 397 U.S. 150,152 (1970); 
Baker v. Cam, 369 U.S. 186, 204 (1962). 

The Court relied, in part, upon Joint Anti-Fascist Refugee Committee v. McGrath, 341 
U.S. 123 (1951) (organizations permitted to assert first amendment rights of their members); 
Helvering v. Gehardt, 304 U.S. 405 (1938) (workers for Port of New York Authority seeking 
immunity from federal income taxation permitted to assert constitutional rights of the states of 
New Sork and New Jersey to be free of federal taxation); Pierce v. Society of Sisters, 268 U.S. 510 
(1925) (private school challenging compulsory education law permitted to assert constitutional 
rights of parents to control education of their children). See also Craig v. Boren, 429 U.S. 190 
(1976) (beer vendor permitted to assert equal protection rights of prospective purchasers); 
Eisenstadt v. Baird, 405 U.S. 438 (1972) (distributors of contraceptives barred to unmarried users 
by state law had standing to challenge the statute and assert the constitutional privacy rights of 
prospective users). See generally Sedler, Standing to Assert Constitutional Jus Tertii in the 
Supreme Court, 71 Sale L.J. 599 (1962); Note, Standing to Assert Constitutional Jus Tertii, 88 
Haw. L. Rev. 423 (1974). In the typical case involving fourth amendment claims, the individual 
has at least as much at stake in the action as was present in Barrows: he stands to be convicted 
and imprisoned by the use of illegally seized evidence. And, as in Barrows, there is no effective 
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fourth amendment standing concepts would give the amendment 
wider application than it now enjoys. The ultimate effect would be to 
raise the possibility of penalizing government conduct which violates 
the fourth amendmentlS5 in all, or substantially all, of the cases in 
which it occurs. Certainly this is a far cry from the situation which 
obtains today. And while a broader sweep for the fourth amendment 
may be anathema to those of a conservative bent, it is submitted that 
the Court's recent attempts to create a narrower amendment have 
resulted in lines of analysis irreconcilable with each other because they 
lack a consistent, articulable theoretical basis.Is6 That inconsistency 
harms the Court as an institution. First, it artificially restricts the 
scope of a constitutional provision more than can be analytically 
justified, warping the tools of decision to the perceived exigencies of 
the moment and raising the suspicion that there are no guiding princi- 
ples underlying the Court's decisions, but that it is instead demonstrat- 
ing result-oriented jurisprudence. Second, it undermines respect for 
the Court as an institution, because when the means used to reach 
decisions become suspect, the decisions themselves and their makers 
have abandoned the legitimacy necessary to sustain an institution 
which relies upon moral suasion as the basis of its power. Reconcilia- 
tion of the Court's divergent and inconsistently applied theories of 
decision is therefore required. Adoption of a standing rule consonant 
with all of the purposes of the fourth amendment recognized by the 
Court over the past hundred years appears to be the only way, short of 
repudiating long, well-established lines of decision, of effecting such a 
reconciliation. The target theory of standing achieves the necessary 
balance between vigorous enforcement of fourth amendment princi- 
ples and society's need to insure effective prosecution of criminal 
activity. Standing under the target theory is appropriately limited to 
those individuals having the personal stake in the outcome of the 

way for the parties whose rights have been violated, the society as a whole, to vindicate those 
rights. It is true, of course, that an individual whose fourth amendment privacy is invaded may 
have a civil action against the government for violation of his civil rights either directly under the 
fourth amendment, as in Bivens v. Siu Unknown Named Agents of the Federal Bureau of 
Narcotics, 403 U.S. 388 (1971), or pursuant to 42 U.S.C. $ 1983 (1976). Ho\vever, such an 
individual may be unable or unwilling to undertake the investment of time and resources to 
prosecute such an action. See Note, The First Amendment Overbreadth Doctrine, 83 Ham. L. 
Rev. 844, 854-55 (1970). In such a case, there is no spokesman for the public right. 

lss Even in those cases where the individual was denied the right to seek suppression. the 
Court has never maintained that the police conduct did not violate someone's fourth amendment 
rights. I t  merely refuses to invoke the fourth amendment where the violation was not of the 
defendant's privacy. The net effect is that the governmental conduct which did violate the fourth 
amendment goes unpunished. 

Is8 See test accompanying notes 126-42 supra. 
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controversy which has always been required of a litigant, and yet the 
increased availability of fourth amendment challenges will help to 
protect society's interest in having government behave within the 
limits of the Constitution. 

If the courts tolerate fourth amendment violations by allowing 
their fruits to be admitted in evidence, then indeed our view of 
permissible law enforcement activities will have come full circle. The 
fourth amendment was enacted, at least in part, in response to the 
colonial exierience with writs of assistance, "which James Otis pro- 
nounced 'the worst instrument of arbitrary power, the most destruc- 
tive of English liberty, and the fundamental principles of law, that 
ever was found in an English law book;' since they placed 'the liberty 
of every man in the hands of every petty officer.' "la' In Boyd, Justice 
Bradley dwelt upon the essentiality of the amendment's protection to 
the American constitutional system.la8 It can hardly be seriously con- 
tended that the people who designed the fourth amendment to pre- 
vent such abuses did not intend it to preclude police invasion of one 
person's privacy to secure the conviction of another. Indeed, Boyd 
exhorts that the fourth amendment's guarantee not be so narrowly 
construed: 

[Clonstitutional provisions for the security of person and property 
should be liberally construed. A close and literal construction de- 
prives them of half their efficacy, and leads to gradual depreciation 
of the right, as if it consisted more in sound than in substance. It is 
the duty of courts to be watchful for the constitutional rights of the 
citizen, and against any stealthy encroachments thereon. Their 
motto should be obsta principiis.lE9 

lK7 Boyd V. United States, 116 U.S. 616, 625 (1886). 
lw  Justice Boyd appealed to fundamental values: 

The principles laid down in this opinion affect the very essence of constitutional 
liberty and security. They reach farther than the concrete form of the case then before the 
court, with its adventitious circumstances; they apply to all invasions on the part of the 
government and its employees of the sanctity of a man's home and the privacies of life. It is 
not the breaking of his doors, and the rummaging of his drawers, that constitutes the 
essence of the offence; but it is the invasion of his indefeasible right of personal security, 
personal liberty and private property, where that right has never been forfeited by his 
conviction of some public offence,-it is the invasion of this sacred right which underlies 
and constitutes the essence of Lord Camden's judgment [in Entick v. Carrington, 19 
Hov.vell's State Trials (1765)l. 

116 U.S. at 630. 
IhJ Id. at 635. 
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And, more recently, Justice Brandeis warned of yet another danger of 
permitting government to violate the law: 

Decency, security and liberty alike demand that government 
officials shall be subjected to the same rules of conduct that are 
commands to the citizen. In a government of laws, existence of the 
government will be imperilled if it fails to observe the law scrupu- 
lously. Our Government is the potent, the omnipresent teacher. 
For good or for ill, it teaches the whole people by its example. 
Crime is contagious. If the Government becomes a lawbreaker, it 
breeds contempt for law; it invites every man to become a law unto 
himself; it invites anarchy. To declare that in the administration of 
the criminal law the end justifies the means-to declare that the 
Government may commit crimes in order to secure the conviction 
of a private criminal-would bring terrible retribution. Against 
that pernicious doctrine this Court should resolutely set its face.IQo 

Today the Court's face is less resolutely set against condonation of 
government as lawbreaker than Justice Brandeis had in mind. In large 
part, this has occurred because the Court seems to be afflicted with 
tunnel vision: it focuses so intently upon the fourth amendment's 
relation to individual rights that it has overlooked the amendment's 
collective component, the very aspect of the amendment which the 
exclusionary rule is designed to protect. Until the Court again chooses 
to recognize that society has a cognizable interest under the fourth 
amendment in lawful governmental behavior, that constitutional pro- 
vision, while perhaps not yet quite the mere form of words Justice 
Holmes predicted,lgl is far from the shield against illegal governmen- 
tal conduct which the framers envisaged. 

loo Olmstead v. United States, 277 U.S. 438, 485 (1928) (Brandeis, J., dissenting). 
lel Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392 (1920). See test accompany- 

ing note 111 supra. 
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