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The proper approach toward the tenure decision should be
when in doubt, don’t. If one looks at such decisions as a two or
three million dollar commitment over thirty to fifty years, one’s
level of scrutiny and concern increases. The probationary pe-
riod is not a marathon, where a finisher, or in this context, one
who completes the requirements, throws himself across the fin-
ish line with an expectation of reward. Rather, it should be like
a satellite tournament, offering the best estimate of one’s future
professional growth and development.

B. After the Unfavorable Decision

We live in a litigious society, and unfavorable tenure deci-
sions are more likely than not to wind up in court. The hook by
which one may obtain a serious consideration of a claim of im-
proper treatment, is to allege some impermissible form of dis-
crimination. In the law school context, litigation is probably
therapeutic for the disappointed candidate. After all, if a disap-
pointed law faculty member does not sue, who would? A law-
suit also saves face until one moves on with his or her life. If
the process of tenure consideration is consistent and fair, the
university should defend its decision to the end. These litiga-
tions are expensive. They go on for years. Publicity can be ter-
riblee. Human Rights Commissions appropriately are
responsive to allegations of discrimination. Yet, if the univer-
sity is in the right, it should not settle.

C. Dealing with Deadwood

One of the most unfortunate images of the academic profes-
sion is the ad hominem “deadwood,” defined in the dictionary as
anything useless and burdensome.!! If that definition of dead-
wood is correct in the higher education context, such a faculty
member could, and should, be terminated for cause. Speaking
more precisely, “deadwood” refers to an underperforming
faculty member who has not attained the promise demonstrated
when considered for tenure.

Clearly, an unproductive faculty member is a cost to stu-
dents, the university, and society. Yet, it is very difficult to as-
certain how great of a problem this really is. Though we live in

111. RanpoMm HouUse UNABRIDGED DicTioONARY 512 (2d ed. 1993).
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a quantitative age, there is no deadwood index. Where is US
News when you need them? “The Top Twenty Deadwood Facul-
ties.” The author has found two non-scientific estimates.
Henry Rosovsky, in his delightful book, The University: An
Owner’s Manual, states that the label “deadwood” would apply
to under two percent of a major university’s faculty.!12 Ralph
Brown and Jordan Kurland proffer a “guess” of five percent at
colleges and universities that make less demanding require-
ments for tenure.!’3 They also ask about the deadwood index
for comparable sectors of the workforce. Is there de facto ten-
ure, and is the deterrent to society, from the existence of un-
pruned deadwood, more or less severe than the harm caused by
the indolent of academia?4 This observer wonders whether
there may even be university administrative personnel who
might be saddled with the deadwood epithet. The higher up one
goes on the administrative ladder, the less one sees the kind of
rigorous review and turn-over that critics of tenure would wish
for underperforming faculty.

A wounding and common criticism of tenure is that it fos-
ters mediocrity which leads to deadwood. This argument really
divides into two prongs. One is that the petrified forest will
grow as tenured mediocrities perpetuate bad teaching and little
scholarship. The second prong is that the system of academic
tenure turns previously energetic, gifted and promising faculty
into deadwood, because they lose interest in the hard, frustrat-
ing, and often tedious and time-consuming work that teaching
and scholarship entail.1’5 The first argument goes to the prac-
tice of selection, and the care and rigor in which the tenure deci-

112. See Rosovsky, supra note 50, at 210-11.

113. Brown & Kurland, supra note 7, at 332.

114. See id. One might argue that unpruned deadwood frequently exists in
the higher levels of business. Unless the corporation is in severe financial exigency
or has a particularly independent board of directors, most managements that mud-
dle along and whose corporations underperform for years will not be replaced. A
recent example is that of Robert Allen of AT&T whose nine year reign led to bil-
lions of dollars in losses in a misguided computer investment, a split of the com-
pany into three, stripping the corporation of some of its greatest assets and
management talent, and being bypassed by the telecommunications revolution.
See John J. Keller, OQutside In, How AT&T’s Directors Decided It Was Time for
Change at the Top, WALL Srt. J., Oct. 20, 1997, at Al.

115. This argument is offered and answered in Machlup, supra note 89, at
116-17.
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sion is made. It is rare, though it does happen, that faculty will
bloom after the probationary period. It is better to lose the occa-
sional late bloomer than take a chance and be burdened with a
never-bloomer. There really are not that many surprises. The
fault of average candidates continuing their mediocrity lies with
those responsible for the tenuring process.

The second prong of the criticism is harder to answer. Un-
deniably, some faculty fool you after the fact.!® They turn lazy
and satisfied. They never reach their potential and disappoint
their colleagues, and undoubtedly themselves. Here the tenure
system fails. Would another system energize these people? The
insecurity engendered by non-tenure systems probably would
vitalize some, but others burn out, have personal crises or
change their goals. These have little to do with the tenure sys-
tem, but one must admit the enervation of energy and potential
is a consequence of it. It seems the appropriate response to the
second criticism is to create an atmosphere of post-tenure aspi-
rations and expectations.

Assuming that to some extent the academic tenure system
is a dead weight, a burden on the university and society, the
question arises whether the cost of a more efficient, productive
system is worth what would be lost. If the tenure system offers
a higher form of social and economic organization, imposes less
stress on the individual, and produces a net gain to society
through the advancement of knowledge, should it be emended
because of its inefficiencies?11? In fact, recent studies of down-

116. In discussing this subject with a colleague who recently retired from a
major “Wall Street” law firm, he pointed out that the most frustrating aspect of
electing a person to partnership was that their personalities seemed to change.
The author suggested that it was less a personality change than the emergence of
their real persona. Any probationary employee in any field who demonstrates a
difficult personality should be denied partnership or tenure or whatever on
grounds of stupidity. To get along while untenured, one should go along.

117. In recent years there has been a transformation in the ambiance and
economic structure of many law firms from a system where partnership was a life-
time commitment on both sides to a mere business where non-productive partners
are expelled from the firm. Perhaps the author knows few of the affluent winners
under this system, but he has never met an attorney who believes that this ap-
proach is a professional advance or improvement in the nature of work. The com-
pensation approach of some law firms, “you eat what you kill,” i.e., remuneration is
directly related to the business and profits one generates, offers a poor analogy to
education. In the absence of pressing financial exigency or the transformation of a
profession into a business, there are other sectors with quasi-tenure systems.
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sizing corporations have shown that they suffered loss of mo-
rale, ongoing insecurity, lack of loyalty, and lack of trust by the
workforce, long after the cuts had ended.''® Insecurity does not
increase productivity, and in a labor intensive environment,
where relationships among faculty and with students are criti-
cal, it would not.

Deadwood creates an economic and image cost on higher
education.!’® The best way to avoid the deadwood problem is to
have a fair but rigorous pre-tenure scrutiny. Many law schools
engage in a substantial amount of hand-wringing over faculty
perceived to be underperforming, albeit rarely to their face.
One alternative to the deadwood problem is to ignore the of-
fenders, or in the business analogy, write the disappointment
off and move on.120 Another is to introduce a system of person-
nel management that will keep expectations high and develop a
reward system.

D. Post-Tenure Review

One of the more consistent refrains from the administrative
side of the debate has been for “post-tenure review,” a phrase
that has the ambiguity and generality of such flexible legal con-

118. See Rosabeth Moss Kanter, Manager’s Journal: Show Humanity When
You Show Emplovyees the Door, WaLL St. J., July 21, 1997, at A22 (describing how
inside downsized companies cynicism and mistrust remain); see also Adam Bryant,
Market Place: What Price Efficiency? Focus on Costs May Have Blurred Delta’s Vi-
sion, N.Y. TimEs, July 25, 1997, at D1,

119. The economic costs of nonproductive senior faculty are uncertain, but
may be less than one intuits. Michael R. Ransom has asserted that “nation-wide
data from large research-oriented universities show a negative relationship be-
tween seniority and salary of professors. . .” Michael R. Ranson, Seniority and
Monopsony in the Academic Labor Market, 83 AM. EcoN. Rev. 221, 232 (1993).

120. Another law school with which the author is familiar gentrified over the
past fifteen years from a basically bar-review, trade-focused, evening-oriented law
school to one now considered a leading regional institution. Many faculty from the
old regime basically taught as an adjunct to their law practices. Given the new
mission of the school, these faculty members were not an asset. What did the
school do? It ignored them. The school did what businesses do when a product or
strategy fails. It wrote them off. Though there were not the tax benefits of write-
offs one receives in a for-profit business, the approach was similar. These individ-
uals taught their courses, but for all practical purposes were treated as well-paid
adjuncts. They had no influence, and received none of the non-salary prerequi-
sites. They had become nonpersons as the school moved on and looked to cement-
ing a new reputation.
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cepts as “good faith,”121 “fiduciary obligation,”'?? or “reasonable
expectations.”'23 Post-tenure review is a system of periodic
evaluation that goes beyond traditional forms of monitoring uti-
lized in most colleges and universities. It may include annual
reports for purposes of determining salary and promotion, for-
malized reviews for awarding grants and sabbaticals and re-
view of teaching or service.!2¢ Those who are critical of tenure
often use the term in the sense of another chance to get rid of
underperforming faculty.’?> The studies never seem to focus
upon the impact of such reviews on the morale of the particular
department or school, or whether intra-departmental or school
politics create a tension that filters down to the student body.126

There are other reasons to doubt the efficacy of the “capital
punishment” approach. Assume a tenured faculty of fifty, and a

121. Because the doctrine of good faith must be applied to the entire range of
contracts, definitions of good faith tend to be either too abstract or applicable only
to specific contexts. See, e.g., Best v. U.S. Nat'l. Bank, 739 P.2d 554, 557 (Or.
1987); RESTATEMENT (SECcOND) oF CoNTRACTS § 205 (2000); Robert Summers,
“Good Faith” in General Contract Law and the Sales Provisions of the Uniform
Commercial Code, 54 VA. L. REv. 195, 199-207 (1968); Steven J. Burton, Breach of
Contract and the Common Law Duty to Perform in Good Faith, 94 Harv. L. REv.
369, 390-94 (1980).

122. See DEBORAH A. DEMoTT, FiDUCIARY OBLIGATION, AGENCY & PARTNER-
sHip: DUTIES IN ONGOING BUSINESS RELATIONSHIPS 2 (1991). “Fiduciary obligation is
also notably elusive as a concept; the particular duties it imposes vary in different
contexts, as does the justification for imposing the obligation itself.” Id.

123. The scope of reasonable expectations, for example, within the context of
close corporations is explained in a leading treatise: “The breadth of the reasona-
ble-expectations standard is that, within the close corporation, participation in
management - and certainly the receipt of a salary are the rewards shareholders
customarily seek when investing in a close corporation.” James D. Cox, THOMAS
LEe Hazen & F. Hopge O’NEAL, CORPORATIONS § 14.12 at 385 (1997). See also
Meiselman v. Meiselman, 307 S.E.2d 551, 563 (N.C. 1983); Robert Hillman, The
Dissatisfied Participant in the Solvent Business Venture, A Consideration of the
Relative Permanence of Partnerships and Close Corporations, 67 MinN. L. Rev. 1,
77-81 (1983) (arguing that expectations should be a part of an understanding, ex-
plicit or implicit, between the participants in the corporation).

124. See AAUP, Post-Tenure Review: An AAUP Response, Academe Today;
Document Archive, June 15, 1998, available at http://aaup.org/postten.htm [here-
inafter Post-Tenure Review].

125. In fairness, these plans are usually portrayed as the faculty develop-
ment. See Brown & Kurland, supra note 7, at 342.

126. Many in legal education are familiar with the guerilla warfare at
Harvard Law School. Though ideology was a major part of the Harvard conflict,
unless handled carefully, post-tenure review can create more problems than it
solves. See e.g. ELEanOrR KERrRLOW, PoisoNeED Ivy: How Egos, IDEOLOGY, AND
Power Poritics ALMosT RUINED HARVARD Law ScuooL (1994).
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renewal review every six years with the decision for the sev-
enth. This evaluation could not be done by administrators with-
out gutting the idea of peer review. The amount of faculty time
needed to fairly and adequately review their tenured colleagues
would be enormous. That time could better be used in further-
ance of teaching, scholarship, or service to the community.
Would faculty willingly spend the additional time to review
their tenured colleagues and friends? Would this be an efficient
use of resources? Would it cause more tumult and stress than
benefits gained? Would there be success in removing tenured
faculty, and if so, at what litigious cost and disruption to the
school?127

A few institutions have implemented systematic post-ten-
ure review. In 1983 the University of Colorado instituted such
a system, and a study of its effect was undertaken and pub-
lished in 1989 and supported the conclusion, “that the benefits
to be gained from such review are modest or speculative while
the costs, principally consumption of time are substantial and
demonstrable.”28 Harold Shapiro, currently president of
Princeton University, while endorsing periodic evaluation of
tenured faculty as simply good personnel policy, has suggested
that:

We should disconnect such ongoing periodic evaluations from
the question of tenure itself. Any attempt to link the issue of ten-
ure and periodic evaluation of tenured faculty, no matter how
well-meaning, is, in my judgment, unlikely to strengthen our in-
stitutions. . . . To the extent that the present tenure system serves
society well, it does so independent of periodic evaluation. To the
extent that the present system does not serve society well, a sys-
tem of periodic post-tenure evaluation linked to tenure itself will
not rectify the situation,12?

127. See Robert B. Conrad & Louis A. Trosch, Renewable Tenure, 27 J. LEGAL
Epuc. 551 (1998). “The long-term effect of replacing tenure with renewable tenure
or other employment control structures could be disastrous not only to academic
freedom but to the overall good of higher education.” Id. at 571.

128. Report of Committee A, 76 Academe 32, 38 (Sept.-Oct. 1990), cited in
Brown & Kurland, supra note 7, at 342 n.105. For a review of more recent efforts
see Ira P. Robbins, Exploring the Concept of Post-Tenure Review in Law Schools, 9
Stan. L. & PoL’y REv. 387 (1998).

129. Quoted in Brown & Kurland, supra note 7, at 343.
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The concept of post-tenure review is enormously broad, and
to some degree exists everywhere. Basically, as Dr. Shapiro
notes, it is good personnel policy.!?® Even at a public university
where salaries are open to public scrutiny and proceed in lock-
step, a department chair or dean makes decisions on courses
taught, time of scheduling, research assistance, sabbaticals,
travel allotments and other discretionary items. Decisions on
these matters can be a form of post-tenure review.

In June 1998, recognizing that many institutions have
adopted post-tenure reviews and some state legislatures have
made such reviews mandatory in public institutions, the AAUP
endorsed a statement: “Post-tenure Review: An AAUP Re-
sponse” which created guidelines for a review process, but
stopped far short of its use as a method to revalidate or revoke
tenured status.13! The AAUP statement states that post-tenure
review should not be aimed at accountability but at faculty de-
velopment.’32 It must be developed and carried out by the
faculty, should not be used to shift the burden of proof from an
institution’s burden of proof to show cause for dismissal, and
the review must be conducted according to standards that pro-
tect academic freedom.33

It is often said that law school deans are to faculty as hy-
drants are to dogs. When it comes to concepts such as post-ten-
ure review, a dean should be more than a four letter word. The
dean, as well as department chairs, mediate between adminis-
tration and faculty and are of two worlds. They, rather than
faculty, can serve as the most useful evaluators of tenured
faculty. At some schools faculty submit a memorandum toward
the end of the academic year of their activities in the course of
the year and thereafter meet with the dean. The dean should
award salary increments after an evaluation. This process
should be formalized, and the dean or department chair should
speak forthrightly to the faculty member about weaknesses, ei-

130. For a suggestion of periodic evaluation of tenured faculty by peers that
review ongoing productivity to provide feedback rather than discipline, see
Michael 1. Swygert & Nathaniel Gozansky, The Desirability of Post-Tenure, Per-
formance Reviews of Law Professors, 15 STETsoN L. Rev. 355 (1986).

131. See Courtney Leatherman, AAUP Offers Guidance on Post-Tenure Re-
views, CHrRON. HicHER EDUC., June 26, 1998, at Al13.

132. See Post-Tenure Review, supra note 124.

133. Id.
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ther in the classroom or in the lack of scholarship. There should
be goals established, and they should be reviewed in the subse-
quent year. A record should be kept of such aspirations and
whether they are achieved. Salary increments and other emol-
uments and privileges should reflect attainment of one’s goals.

Most people wish to do well. This informal, though regular-
ized, approach will be the most efficient in terms of human re-
sources, and will provide a meaningful reward system. Except
for the dean or department chair, it will be less threatening and
stressful than other approaches.’3¢ A full scale post-tenure re-
view should be undertaken when evidence exists to warrant it.
For example, a professor’s review for salary purposes may indi-
cate his or her performance is inadequate.135

E. Long-Term Employment Contracts

Most frequently offered as an alternative to traditional ten-
ure, are long-term or rolling contracts, sometimes referred to as
“term tenure.” The faculty member is initially appointed for
one to three years, with terms of reappointment eventually ex-
tended to seven or, as at Hampshire College in Massachusetts,
ten years.'3¢ Each contract renewal is contingent on the faculty
member’s performance in the preceding period. Long-term con-
tracts are in effect at some community colleges and a few four
year institutions, often of the granola-crunching or experimen-
tal variety. The proffered advantages of long-term renewable
appointments are that the potential of non-reappointment pro-
vides an incentive to good performance, and will eliminate
deadwood. They permit institutional flexibility in planning,
budgeting and program development, and enable the college to
terminate those who do not respond to current needs, and reap-
point those that do.13” For trustees, and some administrators,
long-term contracts, as well as the kind of post-tenure review
which leads to dismissal,138 offer a superficial attractiveness.

134. At some cost of stress to the Dean or department chair.

135. See Myles Brand, Why Tenure is Indispensable, CuroN. HicHER EDuc.,
Apr. 2, 1999 at A64.

136. See MacPherson & Winston, supra note 89, at 187.
137. See FACULTY TENURE, supra note 40, at 11-13.
138. See id. at 39-40.
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Empirically, data show that term contracts are renewed at
an overwhelming rate.’3® Turnover is quite low.4® Dismissals
raise the same issues and ruckus as tenure denials, or post-ten-
ure dismissal for cause.!4! It should not surprise that most con-
tracts are renewed perfunctorily. If the renewal decision was
other than nominal, the resources required to adequately moni-
tor faculty performance would be extremely costly to universi-
ties committed to it. Without substantial dismissals, the
monitoring effort may be wasted. If the institution is competing
in the employment market with others that do have a tenure
system, it will be difficult to hire the best available candidates
at the same wages as places with greater job security.142

Routine reappointments make term contracts resemble the
institution of tenure. In fact, the term contract approach, in the
words of a president of an institution with such a system, is re-
ally instant tenure.*3 One of the differences in term appoint-
ments from a tenure decision is there is no moment of truth, no
time when the faculty must make an up-or-out decision, no time
when the monitoring resources of the university must be exer-
cised to make a decision with thirty or more years of conse-
quences. As the opportunity for evaluation will come along
again, one can always make the argument of “one more chance.”
With the tenure decision, there is but one opportunity, and the
department must live with the consequences.!4* By forcing the
institution at a definite time to determine whether one should
remain or go, the tenure system helps institutions avoid contin-
uing on their faculties those who are agreeable, but not out-

139. See, e.g., Debbie Goldberg, Career Options, WasH. Posr, July 27, 1997, at
R6 (stating that at Hampshire College, which does not have traditional academic
tenure, 83% of Hampshire’s 90 or so faculty have ten year contracts).

140. See RicHARD P. CHAIT & ANDREW T. ForD, BEYOND TRADITIONAL TENURE
42-47 (1982).

141. For examples of controversial contract terminations see Mark Muro, A
Teacher Disillusioned with Utopia; Jeff Wallen Fights Dismissal from Hampshire
College, BosToN GLOBE, Dec. 20, 1990, at 97 and Courtney Leatherman, A Campus
Without Tenure is Dubbed ‘Fire at Will U.’, CuroN. HicHER Epuc., Aug. 15, 1997,
at A12. See Robin Wilson, A Trustee’s Criticism of Faculty Members Throws Ben-
nington Into a New Period of Turmoil, CuroN. HIGHER Epuc., March 31, 2000, at
AlT.

142. See MacPherson & Winston, supra note 89, at 180.

143. See Cuarte & Forp, supra note 140, at 29.

144. See McPherson & Winston, supra note 89, at 180; Machlup, supra note
89, at 115; Carmichael, supra note 89, at 469 n.7.
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standing, and renewing term appointments out of generosity,
friendship, or neglect.145

A second, even more formidable problem with term con-
tracts, is that those who are judged will soon be judges. In
traditional academic tenure decisions why do non-tenured
faculty not vote when making the judgment? They know the
candidate better than most senior faculty, and are probably
more au courant with the candidate’s scholarship and its qual-
ity. The reasons are twofold: the inevitable conflict of interest
and the high probability of collusion.!4¢ These pressures would
be even greater under term contracts, as senior faculty with
high salaries and uncertain opportunities for lateral movement
are faced with the reappointment decision.

It is likely that because of the enormous resources needed
to monitor reappointments, the university will become more in-
volved in the review process. This will create a more hierarchi-
cal system of control, which differs from the professional self-
regulation and peer control that now exists. It will create a
more adversarial position among the faculty, the administra-
tion and the institution.4?

Long-term contracts do little to protect academic free-
dom.1#8 Take the example of the law professor at the University
of Texas who uttered offensive extramural remarks. There
were calls from legislators and the public to fire him. Com-
plaints of harassment were filed. The professor was protected
as any public employee would be,'#® but what if he was at a pri-
vate institution? The pressures of boards of trustees who ulti-
mately approve all appointments, not to speak of budgets,
might prevail over the best intentioned efforts of an administra-
tion. With a controversial candidate the principle of peer re-
view would inevitably be diminished by outside pressures, and
the faculty’s role in governance would decline.

145. See FacuLTY TENURE, supra note 40, at 16.

146. See McPherson & Winston, supra note 89, at 178,

147. See Bess, supra note 47, at 12-15.

148. See Brown & Kurland, supra note 7, at 342.

149. See Pickering v. Bd. Educ., 391 U.S. 563, 569 (1968); Hall v. Kutztown
Univ., No. 96-4516, 1998 WL 10233 (E.D. Pa. Jan. 12, 1998) (holding that the de-
fendant state university’s failure to hire plaintiff as tenure track faculty member
because of critical comments about multiculturalism made at a faculty meeting
was violation of First Amendment).
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Long-term contracts’ greatest deficiency, and the same crit-
icism might be applied to certain forms of post-tenure review, is
the change it would bring to the hiring process, as well as to the
nature of faculty work. Term contracts will have a long term
impact on faculty morale and the academic community. As with
the arrival of locusts, every seven years will bring great anxiety.
If all faculty had to deal with reappointment, there would be
several consequences, not the least of which would be ongoing
anxiety, and the reversal of the old saw that academic politics
are of the most vicious sort, because the stakes are so low,15¢
The stakes and viciousness could be at a new peak.

It has been argued that a contract system in place of tenure
will actually reduce faculty motivation. This is because the re-
wards of academic life, the intrinsic satisfaction of one’s work,
communication mechanisms that permit peer generated pro-
ductivity and quality norms to be continually salient (scholar-
ship and its rewards), multiple career tracks that lead to high
status and respect (specialization in one’s field), the opportunity
on occasion to take risks in new ventures without penalty (a
shift in intellectual direction), and an expectation of trust and
good will by the university will be placed in the background.5!

Contract systems must be enforced through bureaucratic
mechanisms involving the administration to a greater extent
than under tenure systems. This is de-motivating. Administra-
tive power will be greater because non-renewal of short-term
contracts is more politically feasible than the cumbersome
mechanisms used to remove a tenured faculty member. Lim-
ited term appointments place the central focus of faculty life on
the rehiring decision rather than traditional norms which re-
quire an atmosphere of freedom.152

There may be more subtle changes with term tenure and
post-tenure review dismissals as well. Particularly in the sci-
ences and some areas of the humanities, the long-term career
research project would be less likely to be undertaken if it could
not be completed within the period before the next reappoint-

150. See Robin Wilson, A New Caempus Without Tenure Considers What It’s
Missing: Professors at Florida Gulf Coast University Complain That a Contract
System Offers too Little Security, Curon. HicHER Epuc., May 12, 2000, at A18.

151. See Bess, supra note 47, at 3.

152. Id. at 6.
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ment. An optimal hiring system should offer appointments to
individuals of ever increasing quality. One of the most positive
aspects of the academic tenure system is that it encourages de-
partments to hire the best and brightest available candidate,
making decisions that will benefit the institution over time. If
the appointment process and tenure decision are working prop-
erly, new hires will involve younger, more highly skilled indi-
viduals than existing tenured members. As H. Lorne
Carmichael, an economist, has pointed out, without tenure a
university would have some problems getting its incumbents to
identify the best candidates, because they could not rule out the
possibility they will be asked to leave at some time in the future
for some other more qualified candidate.’3 To ensure an inde-
pendent evaluation of the ability of candidates being hired or
evaluated, the evaluation must be independent of the evalu-
ator’s opportunities for future retention.'** If there is a danger
that senior faculty will be fired, incumbents may try to stock the
university with poorer quality faculty to reduce the chances
that when they are up for reconsideration they will be the ones
terminated.155

F. Termination for Cause

Regrettably, there are situations where tenured faculty
should be dismissed for cause. If a rigorous probationary review
of tenure track candidates is conducted, and the post-tenure an-
nual reviews suggested herein are adopted, there should be few
such instances. If educational institutions have the resolve to
remove a faculty member where cause exists, and faculty exer-
cise their responsibilities of peer review, termination will occur
and be supported by the courts.156

153. See Carmichael, supra note 89, at 463.

154. See id.

155. See id. at 470.

156. In the last seven years the Universities of Texas, Texas A & M, and
Houston have terminated the tenure of eight professors, three for poor perform-
ance. See Wiener, supra note 19, at 62. More common, unfortunately, is the situa-
tion of a University of Wisconsin professor, the director of the Engineering
Research Center, who served three months in jail after pleading guilty to federal
misdemeanor charges for falsifying grant applications. See Julianne Basinger &
Courtney Leatherman, Stanford’s Presidential Search Adds to Competition Among
Elite Institutions; Wisconsin Professor Keeps Tenure Despite Jail Term for Lying,
CHroN. HicHER Epnuc., Sept. 24, 1999 at A14. The university agreed to allow the
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The complexity of the process is often blamed for the near
impossibility of dismissal. The procedures are time-consuming,
as they should be, given the consequences of the action. The
burden of proof is on the institution throughout the proceed-
ings. Though the AALS standards should be tailored to the in-
dividual institution, the protection they provide should not be
undermined.

One way to shorten the time frame from formal charge to
resolution would be to insert a clause in the standard faculty
contract as well as when tenure is granted that all disputes that
are not resolved at the university level shall be submitted to
binding arbitration. The AAUP recognizes this alternative.157
Courts generally limit their scrutiny to whether proper proce-
dural due process has been followed.1%® The danger of an arbi-
tration hearing is that the arbitrator could reconsider the
substantive grounds for dismissal. Despite that possibility,
which is probably not that great if the arbitrator is experienced
in higher education, the advantages of arbitration to all parties
in terms of cost and expedition of hearing outweigh the possibil-
ity of overturning peer and administrative review.

A greater problem than administrative hesitancy is the re-
luctance of faculty to “convict,” or find justifiable grounds for
termination for cause. Faculty do not easily vote for conviction,
perhaps for the fear of “but for the grace of” go I or “that is the
administration’s problem.” The governing body of the institu-
tion has the right to review the faculty’s decision, and in the
appropriate situation to overturn it. In the last analysis, the
ability to terminate tenured faculty relies as much on the uni-
versity’s will to bring a case, and its capability of proving it. If
the faculty are going to respect, enrich and nourish the univer-
sity, they absolutely must exercise professionalism and integ-
rity on this account. Faculty who ignore the wayward colleague
not only betray the university, its ideals, and the student body,
but diminish the professorate. In the current environment of

professor to keep his tenure if he gave up his directorship. See id. The university
struck the deal to avoid going through lengthy due process proceedings. See id.
157. See American Association of University Professors, Arbitration in Cases
of Dismissal, reprinted in AAUP PoLicy DocUMENTs aND ReporTs 86, 88 (1995).
158. See Chung v. Park, 514 F.2d 382, 387 (3d Cir. 1975); MoRRIs, supra note
4, at 23-26; Brooks, supra note 52, at 335.
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legislative and public hostility to academic tenure, and to insti-
tutions of higher learning, the failure of faculty to act respon-
sibly is inexcusable. However, it is unrealistic to expect the
faculty to be the primary body to police themselves, particularly
with the cost of litigation and the tendencies of human nature.
The initiating burden must be upon the university, but the
faculty should proceed in partnership when the circumstances
so warrant.

There generally have been four situations when tenured
faculty have been dismissed for adequate cause. One ground is
for financial exigency. The AAUP has developed procedures for
this,’5® and there has been litigation on the issue.6© Three
other grounds of cause for termination are incompetence, illegal
activity, and sexual harassment. The latter may also, but not
always, involve illegal activity. When an activity is illegal or
against university regulations, as in the case of sexual harass-
ment, adequate cause is clearer than a dismissal for incompe-
tence.1¥1 A problem with standards of incompetence is that in

159. See American Association of University Professors, Recommended Insti-
tutional Regulations on Academic Freedom and Tenure, reprinted in AAUP PoLicy
DocumeNnTs AND REPORTS 21, 23-24 (1995); American Association of University
Professors, On Institutional Problems Resulting from Financial Exigency: Some
Operating Guidelines, reprinted in AAUP Poricy DocuMENTS AND REPORTS 193,
193 (1995).

160. See Browzin v. Catholic Univ. of Am., 527 F.2d 843 (D.C. Cir. 1975),
Krotkoff v. Goucher College, 585 F.2d 675 (4th Cir. 1978); Mabey v. Regan, 537
F.2d 1036 (9th Cir. 1976); Linn v. Andover Newton Theological School, Inc., 874
F.2d 1 (1st Cir. 1989); Scheuer v. Creighton Univ., 260 N.W.2d 595 (Neb. 1977);
Am. Ass'n. of Univ. Professors v. Bloomfield College, 322 A.2d 846 (N.J. Super.
1974).

161. See Brooks, supra note 52, at 347. Adequate cause in the latter context
consists of an “unwillingness or inability to contribute to the advancement of truth
and knowledge through effective teaching, research, scholarship and contributions
to the community.” Id. “Second, this inability or unwillingness must be exhibited
for a period of time indicating that improvement is unlikely, or be so egregious that
rehabilitation is improbable or impractical” as evidenced by unsuccessful attempts
at counseling and remediation. Id. Third, the findings must be made by the ac-
cused peers, and fourth, each of the factors should be examined in light of the
customs, practices, and understandings of the particular institution and the aca-
demic community as a whole. See id. See also Faculty Tenure Tomorrow, in
FacuLTty TENURE, supre note 40 at 75 (“. . ‘adequate cause’ in faculty dismissal
proceedings should be restricted to (a) demonstrated incompetence or dishonesty
in teaching or research, (b) substantial and manifest neglect of duty, and (c) per-
sonal conduct which substantially impairs the individual’s fulfillment of his insti-
tutional responsibilities. The burden of proof in establishing cause for dismissal
rests upon the institution”). Id.
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most cases they present a substantial number of subjective ele-
ments. The cases that have affirmed dismissal for teaching in-
competence are usually of the “smoking gun” variety. The
professor did not show up, was tardy, did not give grades, was
ill-prepared and disorganized in presentation.¢2 There have
been a few dismissals for insubordination,1®? though such be-
havior often seems to be the norm amongst a good number of
law school faculty members, and a few because of poor student
evaluations, though other factors played a part.1¢¢ When proce-
dures are followed, the courts generally uphold the university’s
decision.’65 At this stage, negotiated settlements are to be wel-
comed as would be determination on the university’s part to
proceed against those who are unworthy of membership
amongst the tenured faculty.

IV. CONCLUSION

Academic tenure is a partnership between administrators
and faculty with responsibilities on both sides. The tenure sys-
tem is under a period of sustained attack, not only by the
Visigoths and know-nothings who do not understand its link to
academic freedom or the need for economic security of employ-
ment, but also by others who see only its inflexibility, cost, and
worst-case scenarios that appear in the press. It is also criti-
cized by those who question its viability in today’s educational

162. See King v. Univ. of Minnesota, 5687 F. Supp. 902 (D. Minn. 1984), aff’d,
774 F.2d 224 (8th Cir. 1985), cert. denied, 475 U.S. 1095 (1986).

163. See Stastny v. Bd. Trustees Central Washington, 647 P.2d 496 (Wash.
Ct. App. 1982) (regarding a dismissed professor who failed to return from foreign
lecture in time to start the semester when permission to do so had been denied);
Chung v. Park, 514 F.2d 382 (3d Cir. 1975) (involving poor student and faculty
ratings and unwillingness to cooperate).

164. See Agarwal v. Univ. of Minnesota, 788 F.2d 504 (8th Cir. 1986); Java v.
Fayetteville State Univ., 426 F. Supp. 218 (E.D.N.C. 1976); see also John D. Cope-
land & John W. Murray, Jr., Getting Tossed from the Ivy Tower: The Legal Impli-
cations of Evaluating Faculty Performance, 61 Mo. L. Rev. 233 (1996); MorRris,
supra note 4, at 62-80.

165. See MoRrris supra note 4, at 30. Courts give substantial deference to sub-
stantive decisions of academic administrators and governing boards so long as
they follow sound precedures. See id. This is particularly so when the issue is
competence and responsibility in teaching and research. See id. Cf. Berkowitz v.
President and Fellows of Harvard College, 2001 WL 13239 (Mass. Super., Jan. 4,
2001). Plaintiff's allegation of the failure to follow institution’s own tenure proce-
dures survives motion to dismiss. See id. at 1.
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marketplace. There are some very real problems with academic
tenure, as with any institutional or governance structure. The
corrective is not to do away with the tenure system but to rein-
vigorate it by vitalizing both administrative and faculty respon-
sibility. There is a need for the institution to create incentives
to maintain commitment and hard work. The tenure system
works well for some faculty. Presumably, when all faculty are
hired there are similar expectations for performance. James
Bess asks, “. . .what caused performance to deviate from the ex-
pectation at the time of employment. Is it because faculty have
tenure (lifetime employment)? Or is it because the other system
rewards and sanctions are not part of the existing academic
structure.”166

Every serious study of the tenure principle, including those
that were commenced to find alternatives, have concluded there
is no better one.’%” Academic tenure remains the worst form of
university employment save all of the others. Tenure continues
to be the best mechanism for creating an atmosphere conducive
to pursuit of disinterested scholarship wherever it will lead. It
promotes teaching, intellectual inquiry, and evaluation without
the deadening limits of orthodoxy and fear.

166. Bess, supra note 47, at 17. See One Study Finds Tenure Still has Cachet,
but Another Suggests Those Without are No Less Happy, Curon. HicHER EpuUc.,
April 2, 1999, at Al6.

167. See BowEN & SHUSTER, supra note 42, at 240, state they were unable to
discover alternatives to the present system that they could recommend. They
conclude:

Perhaps the strongest argument for the continuation of the tenure system is
that it has proven to be a pretty durable institution. It is widely prevalent,
it is buttressed by an ancient and honorable tradition, it has proved to be
resilient against attack, it has generally been upheld by the courts, it has
been embraced within collective bargaining, and it commands the support of
most faculty.

Id.
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