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simply allowing his patient to die of his pre-existing condition, 
the interloper is actively intervening to stop the doctor from 
prolonging the patient's life, and such conduct cannot possibly 
be categorised as an o m i s ~ i o n . " ~ ~  other words, the interloper 
obstructs a flow of medical services that the patient was entitled 
to receive, or in any event would have received, while the doc- 
tors merely cease to provide it. Because the interloper's conduct 
modifies a course of events, instead of "simply allowing" events 
to take their course, the interloper is properly understood to 
have done an "act"--quite distinguishable from the mere omis- 
sion of the doctors. 

There is, however, a problem with drawing confident con- 
clusions from the interloper example described in Airedale. The 
problem is that, as portrayed in Airedale, the interloper differs 
in a second (and highly prejudicial) respect from that of the pa- 
tient's own doctors: The interloper had no business fiddling 
with the medical machinery at dl. Therefore, the interloper's 
conduct in disconnecting the patient seems to be a purely gra- 
tuitous or selfish infliction of harm. The same could presumably 
also be said of the patient's covetous relative, motivated by the 
inheritance. It is obvious enough how these factors of gratui- 
tousness or selfishness might tend to pump our moral intuitions, 
causing us to lean against exonerating the interloper or relative 
no matter what. However, the presence of these factors also 
raises at least the suspicion that the interloperlrelative counter- 
examples are rigged. Are we actually reacting to the repellant 
factor of gratuitousness or selfishness, or is there really a sub- 
stantive difference to be found in the distinction between ob- 
structing a flow of medical care and merely ceasing to provide 
one? 

To test the genuineness of the Airedale distinction between 
obstructing life support and merely "discontinuing" it, let us 
suppose a hypothetical where the elements of gratuitousness and 
selfishness are both removed from the equation. Suppose, for 
example, that the life-saving machinery were disconnected, not 
by a mere interloper, but by somebody who was legitimately 
interested (albeit conflictually) in how these valuable resources 
were used: 

9J Id. at 868 (Judgment of Lord Goff of Chieveley). 
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A hospital administrator, pre-occupied with costs, slips 
into the room of an impecunious patient and, against 
doctors' orders, disconnects various life-sustaining de- 
vices owned by the hospital. He does so because he is 
concerned that the patient is rapidly consuming various 
hospital resources, which neither the patient nor his es- 
tate are able to pay for. Although the hospital is con- 
tractually obligated to continue providing the devices 
(i.e., the case is not yet "futile"), the administrator rea- 
sons that it is economically preferable for the hospital to 
breach its contract and risk paying whatever damages 
might be assessed than to bear the certain cost of per- 
forming its contract duties to the patient. 

Even though the elements of gratuitous harm and personal 
selfishness are now removed, the analysis should still probably 
be the same as that of the interloper presupposed in  ired dale?' 
Again, what we have is conduct to obstruct medical care, a per- 
son "actively intervening to stop the doctor from prolonging the 
patient's life."96 Since the hospital had a legal duty to the patient 
at the time the administrator intervened, this is surely not a case 
of "sim ly allowing [the] patient to die of his pre-existing con- B dition," i.e., an omission. Rather, like the Airedale interloper, 
the hospital administrator has "actively intervened to stop the 
doctor" from providing needed care. When a person prevents 
another from giving life-critical assistance, knowing that its ab- 
sence will mean a high risk of death, the conclusion seems ines- 
capable that the one who prevents it is a proximate causer of 
death, if death in fact ensues?' It does not exonerate the admin- 
istrator that he did not personally have an aflimtive duty to the 
patient. He had a negative duty, a duty to forbear from injuring 

'' Compare Commonwealth v. Marcelli, 41 1 N.E.2d 270,271 (Mass. App. Ct. 
1982) (stating that "[olne who intentionally prevents a third person from giving to 
another aid necessary to prevent physical harm to him, is subject to liability for 
physical harm caused to the other by the absence of the aid which he prevented the 
third person from giving") (quoting RESTATE~IENT (SECOND) OFTORTS $326 (1965) 
~vitlt State ex rel. Martin v. Tally, I5 So. 722,739 (Ala. 1898 (stating that "[ilf the 
aid in homicide can be shown to have put the deceased at a disadvantage, to have 
deprived him of a single chance of life which but for it he would have had, he who 
furnishes such aid is guilty, though it cannot be known or shown that the dead man, 
in the absence thereof, would have availed himself of the chance"). 

%rliredale NHS Tnrst, 1 All E.R. at 868. 
47 Id. 
9 9 e e  supra note 95. 
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others by obstructing the flow of essential medical care to 
which they were entitled?' 

The analysis of the hospitaI administrator hypothetical may 
be especially pertinent to analyzing a wrongful HMO denial. 
The position of the errant hospital administrator is very similar 
to that of an HMO functionary who effects a wrongful denial of 
medical authorization to a patient who dies as a result. In both 
situations what we have is conduct to prevent a flow of Iife- 
prolonging medical care to a person entitled to receive it--con- 
duct that Airedale says "cannot possibly be categorised as an 
omi~sion."'~ If the HMO has a duty to provide a particular 
treatment to a patient, the acts of HMO personnel that prevent 
the filfilIment of that duty would seem to be as criminally cul- 
pable as those of the hypothetical hospital administrator. Such 
administrative conduct constitutes affirmative acts that foresee- 
ably and directly deprive a person of life-critical treatments to 
which the person is legally entitled.I0' 

99 See id. Concerning negative duties, see supra note 92. 
lW~iredale NHS Tn~st, 1 All E.R. at 868. 
lo' Two pertinent variations on the hospitaI administrator hypothetical in the 

text are: 

Case I: A hospital administrator tells an orderly to remove a respirator 
that is sustaining the life of a certain elderly patient so that the device can 
be used to save the life of a young man who has just been admitted fol- 
lowing a serious accident. The elderly patient dies because the respirator is 
removed. 

Case 2: A hospital administrator is faced with an urgent need for two respi- 
rators, one to sustain the life of a certain elderly patient and one to sustain 
the life of a young man who has just been admitted after foolishly causing 
himself to be injured in a serious accident. The administrator decides to as- 
sign the hospital's sole functioning respirator to the elderly patient. The 
young man dies for lack of a respirator. 

It seems clear enough that Case 2 presents a stronger case for exonerating the ad- 
ministrator than Case I, but it is hard to say legalistically exactly why this should be 
so. Of course, it would put a different cast on both of these cases if (analogous to for- 
profit HMOs) the hospital's stockholders were economically affected by the choices 
made by the administrator in allocating the respirators, leading the administrator to 
make the selections based on what was best for them. 
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C. The Limits on the HMO's Duties to Provide 
Medical Care 

Even though it is an affirmative act for an HMO function- 
ary to cause a wrongful treatment denial,lo2 the question of duty 
is still crucially relevant to the analysis of criminal liability. For 
unless the HMO has a legal duty to supply the treatment denied, 
the functionary who effects the denial does not factually "pre- 
vent" a flow to the patient of medical services that the patient 
was entitled to receive;lo3 none were flowing or promised in the 
first place. To take an obvious example, suppose a seriously ill 
patient needs life-sustaining treatment and, due to some sort of 
clerical mistake, she applies to the wrong HMO, one with which 
she has no contract. Certainly, a denial of treatment benefits by 
a wrong HMO should not occasion criminal liability: In such a 
case the HMO is merely a bystander and, at common law, a 
mere b stander generally has no duty at all to save others in J need.' Logically, too, it would seem that exactly the same rea- 
soning ought to apply if a patient applies to her own HMO for a 
treatment not covered by the HMO agreement-"no duty, no 
gUilt."'05 Accordingly, the question of criminal liability seems 
to turn, crucially, on the scope of the HMO's duty to provide 
the care that the HMO functionary refused to authorize. 

The legal duties of HMOs to provide medical care are 
based on the agreements they make with their subscribers. The 
scope of the HMO's duties is presumably limitable by the terms 
of those agreements, and they can vary considerably in their 
details.lo6 Different agreements may have exclusions for differ- 
ent kinds of conditions and experimental therapies, as well as 

Io2 See discussion supra text accompanying notes 88-101. 
lo' See supra text accompanying note 100. 
"See, e.g., Albright v. State, 280 So. 2d 186,190-91 (Ala. Crim App. 1973) 

(upholding a demurrer to an indictment that failed to allege the status relationship 
that gave rise to a duty to act); People v. Oliver, 258 Cal. Rptr. 138, 142 (Ct. App. 
1989) (noting that there is no legal duty to render aid in absence of a specid relation- 
ship); Pope v. State, 396 A.2d 1054 I064 (Md. 1979). See generally DRESSLER, su- 
pra note I, at 86-87 (describing general rule of liability for failure to act); LAFAVE & 
Scorn; supra note 1, at 203,211-12 (indicating there is no legal duty to aid another in 
peril). 

105 CJ supra text accompanying notes 71-87 (describing the "no duty, no 
guilt" analysis of Barber). 

Io6 Although it is possible that statutory or common law regulations might 
declare certain attempts at treatment exclusions to be void as against public policy, 
such limitations on HMOs' freedom of contract are beyond the scope of this article. 
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differing decision procedures, payment conditions, arbitration 
provisions, and other variations. Moreover, an HMO's contrac- 
tual duty to provide care does not necessarily run to the point of 
"futility," as did the doctors' duties in Barber. Instead, the 
HMO may describe the outer limits of its duties in less compre- 
hensive terms, for example by committing itself only to provide 
those tests and treatments that are "medically necessary"'07 or 
not "experimental. ,,lo8 

To the extent that HMOs contract to assume less extensive 
duties to provide medical care than those imposed on physi- 
cians, they make it almost inevitable that severe disappoint- 
ments will occur. The resulting discrepancies in legal duties 
make it almost inevitable that occasions will arise in which a 
patient's physician will be duty-bound to recommend or order 
medical treatments but the HMO will have no duty to pay for 
them. The tensions and dissatisfactions that will emerge from 
these situations should be plain. 

For present purposes, however, we need not examine the 
variations on the HMOs' contractual duties in detail. Although 
contractual terms limiting HMOs' duties will present factual 
and interpretive questions in each particular case, their exis- 

lo' See, e.g., Scalamandre v. Oxford Health Plans (N.Y.), Inc.. 823 F. Supp. 
1050,1058 (E.D.N.Y. 1993) (emphasis added): 

Furfher, Oxford refers to a provision in [The Handbook] entitled 'Supple- 
mental Medical Expenses Benefits: Covered Expenses,' which reads: A 
Covered Expense is the lesser of the Usual Charge or the Reasonable 
Charge for any of the services and suppIies Iisted below. Such services and 
supplies must be recommended or approved by a Doctor as  medical[^ nec- 
essary and incurred while insurance or an Extension of Benefits is in force. 
They must also be medically necessary, in our judgment, for the treatment 
of a Covered Person's Injury or Sickness for which insurance is provided 
under the policy. 

See also Fuja v. Benefit Trust Life Ins. Co., I8 F.3d 1405 (7th Ci. 1994) (upholding 
HMO contract limitation to that which is "medically necessary"); Farley v. Benefit 
Trust Life Ins. Co., 979 E2d 653 (8th Cir. 1992) (using "medically necessary"); 
Dozsa v. Crum & Forster Ins. Co., 716 F. Supp. 131, 134 @. N.J. 1989) (using "'rea- 
sonably necessary' for medical care"); Anderson v. HMO Nebraska, Inc., 505 
N.W.2d 700,704 (Neb. 1993) (stating that the HMO was empowered by the contract 
to determine "medical necessity," which included a consideration of what treatments 
were "most cost effective"). 

'08 See, e.g., Dozsa v. Crum & Forster Ins. Co., 716 F. Supp. 131, 134 (D. 
N.J. 1989); Scalanzandre, 823 F. Supp. at 1061-62 (in~plying that if treatment was 
experimental, it would not be covered under the plan). 
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tence does not in any way foreclose the threshold question un- 
der discussion here, namely, whether the ordinary definitions of 
existing law make it a criminal act for HMO personnel to order 
a wrongful benefits denial knowing it will probably lead to 
death or serious injury. For purposes of this question it is only 
necessary that a judge or jury be able to find that the HMO in 
question had a contractual obligation to approve the treatment 
that was denied and that the HMO did not follow its own con- 
tractual rules, so that the denial can be considered "wrongful." 

IV. MENTAL CULPABILITY 
Like other homicides, lethal administrative conduct on the 

part of HMO functionaries and managers is criminal only if the 
requisite mental culpability is present. In this section, three as- 
pects of mental culpability will be discussed: knowledge of the 
risks to the patient; knowledge of the legal duty; and the prob- 
lem of getting proof of the requisite mentaI culpability. 

A. Knowledge of the Risks 

The mental culpability for homicide varies with the degree 
of the crime charged. It ranges from the mental states of inten- 
tion or purpose to cause death (typically murder), through 
recklessness regarding the risk of death (typically involuntary 
manslaughter), down to the minimum mental culpability for 
guilt, criminal negligence.lW "The doing of an act, or imperfect 
performance of a duty, toward a person who is helpless, which 
naturally and ordinarily leads to the death of such person, is 
murder, if death or grievous bodily harm is intended; and man- 
slaughter, if the cause is negligence. 9,110 

'" See, e.g., MODEL PENAL CODE $$ 2.02 & 210.0 -.4 (Official Draft 1962) 
(defining four states of culpability and requisite mental states for the commission of 
criminal homicide, respectively); N.Y. PENALLAW $9 15.05 & 125.W.27 (McKin- 
ney 1998) (defining culpable mental states and the different types of homicides under 
New York law, respectiveIy). See generally LAFAVE & SCOW, supra note 1, at 214 
(describing the various mental states in defining crimes); DRESSLER, supra note 1, at 
467-68 (describing general principles of degrees of mental culpability for criminal 
homicide). Classifications and designations of homicides vary considerably from 
state to state, see LAFAVE & SCOTT, supra note 1, at 64246, 652, 668-69. The sum- 
mary in the text primariIy reflects the Model Penal Code prototype. "' People v. Montecino, 152 P3d 5, 13 (Cal. Dist. Ct. App. 1944) (quoting I 
WHARTON'S CRI~IINALLAW 714 (12th ed. 1932)). 
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Despite the strong economic incentives that HMOs have to 
remove net-negative subscribers from their rolls as quickly as 
feasible, we will pass over the possibility that these incentives 
might motivate treatment denials for the conscious purpose of 
shortening life. This does not, however, eliminate the possibility 
of a murder charge for an HMO denial. In general, the law 
treats the result of an act as "intended" if the act is done with an 
awareness that the result is practically certain to occur."' This 
sort of "intention" might be found, for example, in a case where 
an HMO medical reviewer denied authorization for a life- 
critical treatment with the knowledge that the patient's progno- 
sis would be very grim without it. 

Moreover, even a merely "reckless" homicide can be 
treated as murder if the circumstances manifest extreme indif- 
ference to the value of human life."2 Suppose, for example, an 
HMO manager makes a decision to deny life-critical medical 
care for essentially financial reasons, or on the ground that the 
patient's life is not simply "worth it9'-due to advanced age, 
poor overall condition, mental infirmity, net-negative economic 
prognosis, or other invidious discrimination. Such a denial may 
very plausibly be considered to evince a sufficient indifference 
to the value of human life to support a charge of murder. 

In addition to possible murder charges, lesser degrees of 
homicide might apply to deaths that are caused with lesser 

'" See, e.g., People v. Stanciel, 606 N.E.2d 1201, I210 (nl. 1992) (stating 
that to show intent to commit murder "it is sufficient to show that the defendants 
voluntarily and willfully committed an act, the natural tendency of which is to de- 
stroy another's life. Intent may be inferred from the character of defendant's acts as 
well as the circumstances surrounding the commission of the offense" (citation 
omitted)); see also MODEL PENAL CODE $3 2.02(2)@)@) & 2102(1)(a) (Official 
Draft 1962) (discussing "knowingly" committed culpable conduct and indicating that 
murder is committed either purposely or knowingly, respectively). See generally 
DRESSLER, supra note 1, at 105-06 (defining "intentionally"); LAFAVE & SCOW 
supra note I, at 216-18 (describing "intent" and "knowledge" as related to crimes). 

'I2 See, e.g., People v. Burden, 140 Cal. Rptr. 282, 291-92 (Ct. App. 1977) 
(afhning conviction for second-degree murder for neglect of child whose death was 
caused by malnutrition and dehydration); People v. Register, 457 N.E.2d 704 (N.Y. 
1983) (finding defendant acted with "depraved indifference to human life" by firing a 
gun in a crowded bar and by firing at an unknown person for no explained reason); 
Commonwealth v. Malone, 47 A.2d 445 (Pa 1946) (upholding murder conviction for 
defendant who killed another while playing Russian poker due to his wicked disposi- 
tion); see also Pallis v. State, 26 So. 2d 339 (Ala. 1899) (stating that "if the. . . ne- 
glect is of a dangerous kind, it is murder"); MODELPENAL CODE 5 210.2(1)(B) (OHi- 
cial Draft 1962) (enumerating the action and situations where the actor will be pre- 
sumed to have acted recklessly and indifferently). 

Heinonline - -  11 Health Matrix 178 2001 



20011 HMO TREATMENT DENIAL 179 

mental culpabilities. For example, a denial of benefits that is 
ordered with a mental state of "recklessness" should attract at 
least a charge of involuntary man~lau~hter."~ The influential 
Model Penal Code defines recklessness as occurring when a 
person "consciously disregards a substantial and unjustifiable 
risk" if the disregard "involves a gross deviation from the stan- 
dard of conduct that a law-abiding person would observe" under 
the circumstances."~t defines the still lesser culpability of 
criminal negligence as arising when a person "should be aware 
of a substantial and unjustifiable risk" and yet acts in disregard 
of that risk."' When a medical reviewer who ought to know the 
risks decides to cause a denial of essential medical treatment, 
and the denial triggers a patient's death, there would seem to be 
at least a case of negligence or recklessness and, therefore, a 
basis for charging negligent homicide or involuntary man- 
slaughter. If the person who causes the denial does so with al- 
most certain knowledge that it will lead to the patient's death, it 
would seem to be one of the degrees of murder. 

B. Knowledge of the Duty 

Although knowledge or foreseeability that an action will 
have potentially lethal consequences is a standard element of 
criminal liability for death, it is not so clear that the HMO 
functionary need know the nature or exact scope of the HMO's 
legal duty. In the typical case, of course, the HMO medical re- 
viewer almost certainly ought to know at least the general tenor 
of the HMO's duty to the patient; before presuming to order a 
denial of treatment, she should have at a minimum made herself 
aware of the terms of the subscriber's agreement, the patient's 
diagnosis, the treatment requested, and whether the HMO's 
protocols describe such treatments as indicated for persons with 

"3 See, c.g., MODELPENAL CODE § 2103(l)(a) (Official Draft 1962) (stating 
that a criminal homicide is manslaughter if committed recklessly); N.Y. PENAL LAW 
$ 125.15(1) @lcKinney 1998) (defining second degree manslaughter). 

"' S, 2.02(2)(c) (Official Draft 1962); c$ Commonwealth v. Welansky, 55 
N.E.2d 902 (Mass. 1944) (holding that reckless conduct is an act or an omission 
whereby the act or omission will lead to a high degree of likelihood that harm will 
result to another). 

""ODEL PENAL CODE § 2.02(2)(d) (Official Draft 1962); c$ State v. Wil- 
liams, 484 P.2d 1167 (Wash. Ct. App. 1971) (hoIding that regardless of the individ- 
ual's mental state, if the conduct does not measure up to conduct required of a rea- 
sonable person, the individual is guilty of negligence). 
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the patient's condition. With this information at hand, she 
should be able to infer the HMO's probable duties, as well. 

At any rate, the preeminent case for an HMO-homicide 
prosecution would be one in which the HMO's decision-makers 
were consciously aware that a treatment denial would not likely 
be upheld in court if the HMO were (or could beH6) sued, but 
they went ahead and ordered the denial anyway-perhaps fig- 
uring that a chance of being forced to pay civil damages in the 
future was a financially better risk than the certainty of paying 
right away.l17 

Suppose, however, that an HMO medical reviewer was 
truly under the impression that the HMO had no legal duty to 
authorize treatment in the particular case. Suppose, for example, 
the reviewer orders a denial of medical treatment while fully 
aware of the mortal risk that denial poses to the patient, but she 
honestly, albeit erroneously, concludes that the HMO's contract 
does not cover the requested treatment because it is not, in her 
judgment, "medically necessary." If a judge or jury later con- 
cludes that the treatment was "medically necessary," based on a 
trial with expert testimony, is the HMO reviewer guilty of 
criminal homicide for the death that ensued, or does she have an 
excuse because it was her honest judgment that the treatment 
was not necessary?118 

On one hand, this misconception of the HMO's legal duty 
would not appear to be a simple case of "mistake of fact," 
where an honest error or ignorance serves as a defense because 
the error negates the mental state that is an essential element of 

"6 Bear in mind, the Federal ERISA severely limits private lawsuits in many 
instances. See 29 U.S.C. 9 1 I44(a) (1994). 

'I7 See it~a Part N C  (including a discussion of obtaining proof of such a 
conscious awareness). 

L a t  one think this situation is unrealistic, consider: "Last year a Medicare 
carrier in the St. Paul area rejected a claim-three times-as 'medically unnecessary' 
even though the patient died within an hour of arriving at the hospital." Daniel Eisen- 
berg, Critical Conditiotz, TWE, Jan. 31,2000, at 52,54. Such a thing can easily hap- 
pen. Suppose, for example, a terminally ill patient decides she wants to die at home- 
"there is nothiig more they can do." A few days after going home she has a severe 
respiratory crisis and her distraught family, in panic, call an ambulance. Is an expen- 
sive trip back to the hospital "medically necessary," even though it would, at best, 
only let her live a few more days, until some later crisis finally brings the end? More 
generally, a cost-conscious HMO might ask, when is it ever "medically necessary" to 
perform extensive therapy, other than palliative, on people lingering at the edge of 
death? These end-of-life situations pose legal questions of duty that stubbornly re- 
main even after all of the medical facts are known. 
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the crime in question.11g On the contrary, the reviewer fully 
knew the factual character of what she was doing. She knew 
that her action was almost certain to have fatal consequences 
(the mental element of criminal homicide) but, because she 
misinterpreted or misapplied the HMO contract, she thought 
that such lethal behavior was, on her part, legally permissible. 

The meager law available from the criminal omissions 
context also does not well support the idea that ignorance of a 
legal duty is an exonerating excuse when a erson breaches the 
duty and another's death foreseeably resul ts5 For example, the 
avaricious uncle who allowed his nephew to drown12' would 
probably not be allowed to claim he did not know that guardian- 
ship carried with it a duty to save his nephew from accidental 
death.lu Likewise, the hospital administrator who, pre-occupied 
with costs, disconnected a patient from life support1* should 
presumably not be heard to claim that he mistakenly thought 
that, like a hotel, the hospital had no legal duty to accommodate 
people who could no longer pay their bills. Perhaps such claims 
of ignorance would not be regarded as reasonable mistakes in 
any event, but the point here is that, reasonable or not, there 
seems to be no legal basis for thinking they even would be 
heard at all. In sum, the existing criminal law seems, if any- 
thing, to weigh against giving a Iegal excuse where the HMO 
functionary errs in interpreting the legal duty of the HMO. 

"' see LAFAVE & SCOTT, supra note 1, at 405-07 (discussing how ignorance 
or mistake as a matter of fact or law is a defense if it negates a mental state required 
to establish the crime); see also MODEL PENAL CODE 5 2.04(l)(a) (Official Draft 
1962) (stating that ignorance or mistake is a defense if it "negatives the purpose, 
knowledge, belief, recklessness or negligence required to establish a material element 
of the offmse"). Knowledge of legal duty is not, however, ordinarily an element of 
the crimes of homicide. See, e.g., MODEL PENAL CODE $8 210.1-.4 (Official Draft 
1962). Furthermore, "3 reasonable belief on the part of the defendant that the law is 
such that his conduct does not constitute an offense. . .[n]ormdly. . .is irrelevant. . . ." 
MODEL PENAL CODE, $2.04 cmt. 3 (1985). 

""ee LAFAVE & Scon; supra note I, at 207-08 (discussing whether liabii- 
ity may be imposed when defendant is unaware of the facts giving rise to the duty). 
But compare the narrow exception recognized in Lutnbert I?. California, 355 U.S. 225 
(1957) (holding that ignorance of a legal duty could be a constitutional defense to an 
omission-otiense if nothing in the circumstances gave any warning or notice that any 
such duty might exist at dl). 

''I See supra text accompanying notes 6-7. 
I" See LAFAVE & SCOTT, supra note I, at 208. 
'"See supra text accompanying notes 95-101. 

Heinonline - -  11 Health Matrix 181 2001 



182 HEALTH MATRIX [Vol. 11:147 

On the other hand, it would be very harsh if people who are 
required to make life-or-death decisions in their daily work 
were held to do so at entirely their own peril in the event they 
were to misapply a contract. It would be not only harsh, but it 
would be a bad policy for the public, as well. After all, we 
should not as a society want to drive reasonable and conscien- 
tious people out of the HMO business entirely. That is, how- 
ever, exactly what we ought to expect to happen if ep-ors in 
medical judgment, or medico-economic judgment, were to put 
the decision-makers in personal peril of prosecution. 

When lethal administrative errors occur in the HMO ap- 
proval process, it therefore seems to make sense to allow an ac- 
commodation for cases of good faith mistake, similar to that 
allowed in cases of mistaken self-defense. Under the law of 
self-defense, it can be legal to kill a erfectly innocent person P who is posing no menace to anyone1 provided that the killer 
actually believes125 that the use of deadly force is necessary for 
self-protection from serious harm or death.'26 That is, the law 
leaves a margin of safety to allow people to act in borderline 
cases. 

Similarly, whether or not a treatment for a particular con- 
dition is "medically necessary" is a class of judgment that 

lZ4 See, e.g., People v. Adams, 491 N.E.2d 54 @I. App. Ct. 1972) (finding 
defendant not guilty of involuntary manslaughter when a bullet he fired passed 
through the body of an attacker and killed an innocent victim). See generally LAFAVE 
& SCOTT, supra note I, at 457-58 (indicating that self-defense requires the defendant 
to honestly believe in the necessity of using force, even if he is mistaken in that be- 
lief). 

See MODELPENAL CODE 5 3.04(b) (Official Draft 1962) (deadly force not 
justifiable unless actor believes such force is necessary for self-protection). Most say 
the defendant must also reasonably believe. See, e.g., N.Y. PENAL LAW 5 35.15(2) 
(McKinney 1998) (requiring reasonable belief in a reasonable necessity of deadly 
force); see also United States v. Peterson, 483 F.2d 1222 @.C. Cir. 1973) (stating 
rule requiring reasonable belief of imminent peril); People v. Goetz, 497 N.E.2d 41, 
50-51 (N.Y. 1986) (concluding that an objective standard should be used to deter- 
mine if the actor reasonably believed use of deadly force was necessary). See gener- 
ally L A W E  & SCOTT, supra note 1, at 457-58 (discussing the requirement that the 
defendant's belief in the necessity of using force be reasonable and honest). 

126 See LAFAVE & SCOIT, supra note 1, at 45758. There may also be other 
conditions attached to the defense, such as the unavailability of a safe retreat or that 
the killer not be the original aggressor, but none of these conditions changes the fact 
that the law of self-defense justifies the killing of innocent people under certain cir- 
cumstances, one of which is a (reasonable) belief in the necessity. See general[\- id. at 
459-61 (noting what constitutes lawfi,~l and unlawful force and the necessity to re- 
treat). 
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surely has many borderline cases, where the conclusions and 
judgments of reasonable experts may differ. Surely, too, there 
are many cases when the medical necessity is not borderline, 
situations in which it is almost certain that certain well- 
established treatments will help and, without them, the patient 
will die or grievously suffer. In the borderline situations, the 
case for allowing a legal excuse for wrongful denials seems 
strong. In the noiz-borderline situations, however, where the 
reasonable persons in the field would find the "medical neces- 
sity" to be clear, the matter is entirely different; there is no 
more warrant for excusing a lethal "error of judgment" in such 
cases than there is to excuse the lethal error in judgment of a 
truck driver in traffic who urposely steers onto a crowded 
sidewalk to avoid being lateF7 Once a jury finds that reason- 
able people with suitable educational background and training 
could not differ on medical necessity, conviction would seem 
proper as a matter of course. 

C. Getting Proof of Mental Culpability 

The decisions of HMOs in individual cases and the policies 
and directions that guide those decisions are normally made in- 
ternally; the elements that go into these decisions, policies and 
direction, be they proper or improper-culpable or not-lie 
largely outside the ken of external observers. Nevertheless, in 
prosecutions of lower level medical reviewers and similar per- 
sonnel, proof of the crucial mental elements of criminal liabil- 
ity-such as knowledge of the deadly risk of a denial-should 
pose no special prosecutorial difficulties. The accused could 
hardly deny having had knowledge of the key facts that show 
awareness of the risk: the patient's condition and prognosis, the 
recommendations of the treating physician, the HMO's internal 
guidelines, and customary medical practices. If a medical re- 
viewer were to maintain that she withheld medical treatment 
without such knowledge, it would be tantamount to admitting 
extreme recklessness. Getting proof of the managerial direction 
and mental culpabilities of people higher up in the organization 
is more intricate, but essentially the task is the same as that of 

'''See People v. Gomez, 478 N.E.2d 759 (N.Y. 1985) (affirming defendant's 
conviction for murder based on an objective assessment of the degree of risk pre- 
sented when he erroneously drove car on sidewalk killing two chiIdren). 
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obtaining mental-state evidence in any case of organization- 
based criminality. 

Suppose, for example, a prosecutor is looking for evidence 
to show that an HMO's management has deliberately put poli- 
cies into place to cause time lags in the approval process for 
certain tests and treatments-with the foreseeable effect that 
patients having certain conditions and ailments would often not 
get approvals for treatment in time to make a life-saving differ- 
ence. Remember that a relatively short delay of treatment can be 
enough to shorten a 1ife.l2' To obtain evidence of deliberate de- 
lay policies, a prosecutor could first bring in the medical re- 
viewers who were immediately and visibly responsible for de- 
laying or denying the authorization of life-critical treatments in 
one or more cases. The legal accusations and personal risk of 
conviction could be explained, along with the advantages of co- 
operating. Specifically, the prosecutor could request that, in ex- 
change for leniency or immunity, these lower-level functionar- 
ies provide testimony with respect to the internal policies of 
their company, instructions received from their superiors, the 
performance criteria by which employees are judged, the pat- 
terns of approval and denial fostered among the medical review 
staff, and the like. 

By working "up the ladder" with successive interviews of 
this sort, a resourceful and motivated prosecution could take the 
case right up to the high-level locus of actual policy formation. 
In fact, getting the needed evidence of managerial-level culpa- 
bility may be even easier in the case of HMOs than in other 
multiparty criminal cases because the lower-level personnel in- 
volved are likely to be less nonchalant about the prospect of 
imprisonment than more traditional criminal actors; they may, 
that is, be relatively more amenable to cooperating with the 
government.'29 

Iz8 See Ware, Jr. et al., supra note 22, at 1043-44 (discussing the effect of 
time on health). 

Iz9 For my own part, it should be said, I do not approve of these essentially 
extortionate governmental tactics for obtaining evidence, and X do not personally 
consider the evidence obtained by them to be especially reliable. Accord United 
States v. Singleton, 144 E3d 1343 (10th Cir. 1998) (holding that the use of such 
techniques violates federal laws against bribing witnesses), rev'd, United States v. 
Singleton, 165 F.3d 1297 (10th Cir. 1999). However, the use of investigative duress 
to collect evidence is apparently commonplace, and most American courts, including 
the U.S. Supreme Court, apparently regard such governmental behavior as accept- 
able. See, e.g., United States v. Singleton, 165 F.3d 1297 (10th Cir. 1999), cert. de- 
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POSTSCRIPT 

When people do things that they know are almost certain to 
have lethal consequences, and death results, criminal prosecu- 
tion for homicide is normally called for. The existing criminal 
law provides no obvious reason why there should be an excep- 
tion for actions by HMO functionaries who prevent their com- 
panies from performing their legal duties to authorize and pay 
for critical medical care. Under the law's prevailing categories 
and definitions, prosecutions of HMO personnel for wrongful 
treatment denials appears to be logically indicated in cases 
where death or serious medical injury was foreseeable, and 
death actually results. To prosecute in such cases would be a 
straightforward application of the principle that, when death is 
foreseeable, lethal behavior is a crime. The fact that the lethal 
behavior may be a "rational" response to pressing economic 
forces would not, under ordinary criminal law, constitute an ex- 
cuse or defense. 

However, the economic pressures that bear on HMOs and 
their managements are not entirely an unintended consequence 
of the HMO structure or unanticipated accidents that no one 
could foresee, nor do they work in isolation on the HMO indus- 
try. The view is apparently held by many that fewer of our re- 
sources should go to medical treatments, so that more will be 
left over for other things.130 In any case, the economic pressures 
on HMOs do not arise ex rtihilo. Rather, they are the manifesta- 
tions of values and priorities that are exerted by society as a 
whole. The HMO industry only happens to be the locus where 

nied, ,527 U.S. 1024 (1999); cf: Ilodd v. State, 993 P.2d 778 (OWa. Crim. App. 2000) 
(adopting discovery procedures to assure full discIosure when jailhouse informants 
are used as witnesses). See Frank 0. Bou-man, IJI, Departing is Such Sweet Sorrow: 
A Year of J~idicial Resolt on "Substantial Assistance" Departures Follolvs a Decade 
of Prosec~~rorial I~zdiscipline, 24 STETSON L. REV. 7,64 (1999). At least it is a better 
way to obtain evidence than the use of physical torture, which the Supreme Court has 
also recently let stand. See People v. Hanna, 567 N.W.2d 12 (Mich. App. 1997). cert. 
denied, Hanna v. Michigan, 120 S. Ct. 970 (2000) (upholding infliction of temporar- 
ily incapacitating pain in order to permit withdrawal of blood sample). 

'" As one commentator stated this point, somewhat disparagingly, "if Granny 
were dead then Johnny could go to college." Nancy W. Dickey, E~ithanasia: A Con- 
cept ll%osc. Tir~ze Has Come? 8 ISSUES IN LAW & MED. 521 (Mar. 22, 1993). Alterna- 
tively, one could say, "if Granny were dead, then 10 very sick children, currently 
uninsured, could receive treatments that would save their lives." A third option might 
k. "if Granny were dead, then her health insurance company would have higher 
earnings-per-share." These issues are not simple. 
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these pressures have a particularly visible impact. If HMO man- 
agers were in fact never influenced by the economic pressures 
they feel to contain the costs of medical treatments, if they 
never said "no" to the less promising therapies in less salvage- 
able cases, they would not be doing the job that society has ar- 
guably charged them with doing. 

In short, by allowing and even encouraging the delivery of 
medical services via the modern HMO/managed care format, 
society may be saying that it wants its medical care to be pro- 
vided and financed under conditions that cannot possibly pay 
the cost of saving every life from avoidable foreshortening. If 
so, then it is society in aggregate which has decided that some 
''life-saving" must be foregone, that some lives are simply not 
worth the cost, and that, in consequence, lethal treatment deci- 
sions must sometimes be made. The people on the front lines of 
these fatal decisions are, in the final analysis, only doing the 
bidding of others. 

Oliver Wendell Holmes once wrote: "The life of the law 
has not been logic: it has been e~per ience.~"~~ In other words, if 
the application of legal ruIes is not "experienced" as being right, 
if legal outcomes do not "feel" right when put into practice, 
then the Iogic must yield to the experiences that contradict it. If 
the idea of homicide prosecutions for HMO managers seems 
repellant, even when they appear to be logically indicated by 
the existing categories of the law, then something must be 
wrong with the law. There must be something additional and 
decisive in the mix of considerations that affects the way that 
we "experience" such results. 

In the case of homicide and HMOs, the most obvious "ad- 
ditional" factors are the considerations of social position and 
distinction, which can subtly enter human moral calculus. 
Criminal sanctions in this country are not primarily aimed at 
people like HMO managers and administrative personnel, but 
are mostly intended for a very different segment of ~ 0 c i e t y . I ~ ~  

13' OLIVER WENDELL HOLMES, T m  COMMON LAW 1 (1 923). '" For example, it has been pointed out that approximately 70-754 of the 
people locked away in the New York State's prison system come from just seven 
neighborhoods in New York City-among the poorest in the state. See Alexandra 
Marks, N.Y. Prison Religion Program Helps Turn Lives Around, CHRISTIAN SCI. 
MONITOR, Mar. 11,  1997, at 1; Susan S. Lang, Help For Neighborhoods, CHILDREN 
TODAY, Dec. 22, 1993, at 16 (discussing how neighborhood alliances may be a solu- 
tion to problems in the poorest areas of New York); Francis X. Clines, Ex-lnmates 
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As long as the punishments for homicide are limited to the 
"kinds" of conduct and people to which they are usually ap- 
plied, the rest of us can live tolerably with the deliberate inflic- 
tions of human suffering that their application entails. When it 
is suggested, however, that these punishments be applied more 
evenly, extending also to the lethal activity of classes that the 
legislator may not have envisioned, we are tempted to suspect 
that the law's logic has gone awry. We are put on the alert to 
find ways to make exceptions. 

Perhaps, however, this particular dissonance between expe- 
rience and law goes deeper, lying beyond the reach of resolution 
by mere exceptions. Perhaps, instead, it is that the purposeful 
infliction of human suffering is itself a morally dubious way to 
deal with social problems, and only when we contemplate ex- 
tending it beyond the usual targets do we truly comprehend its 
horror. 

Urge Retun~ to Areas of Crime to Help, N.Y. TI~IES, Dec. 23, 1992, at Al. Cf: PeopIe 
v. Warner-hbea Co., 414 N.E.2d 660,664 n.1 (N.Y. 1980), observing that there 
are "tenable arguments for and against" applying the existing homicide laws to deaths 
caused in manufacturing operations. 
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