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N.E. 474, 476 (1923), rev’d on other grounds, 271 U.S. 364
(1926), the Court of Appeals said: “But no case holds that any
substantial interference with navigation may thus be author-
ized [by grants of submerged lands with the right to fill].”

In Long Sault Dev. Co. v. Kennedy, 212 N.Y. 1, 8-9, 105
N.E. 849, 852 (1914), the court invalidated an attempt by the
legislature to transfer away ‘“‘control of navigation” at the
Long Sault rapids of the St. Lawrence River, saying that, for
such a conveyance to be valid, “[t]he contemplated use . . .
must be reasonable and one which can fairly be said to be for
public benefit or not injurious to the public.” Id. at 10 (em-
phasis added). The court added that the legislature cannot
authorize a conveyance of the navigable portion of the river,
“thereby parting for all time with its own power to improve
such navigation.” Id. at 10.

See also Niagara Falls Power Co. v. Duryea, 185 Misc.
696, 704, 57 N.Y.S.2d 777, 784-85 (N.Y. Sup. Ct. 1945).

But cf. People v. Steeplechase Park Co., 218 N.Y. 459,
479-80, 113 N.E. 521, 527 (1916), upholding the foreshore
owner’s right to maintain fences, barriers, platforms, pavilions
and other structures on lands under navigable waters, where
the court observed: “Where the state has conveyed lands
without restriction intending to grant a fee therein for benefi-
cial enjoyment, the title of the grantee . . . is absolute . . . .”
(emphasis added).

4.6.4.2. Limitation: Extent of Conveyance Cannot
Be Too Expansive -—— In Marba Sea Bay Corp. v. Clinton
St. Realty Corp., 272 N.Y. 292, 5 N.E.2d 824 (1936), the court
held that the attempted grant of practically the entire ocean
front in Queens County was invalid.

In Long Sault Dev. Co. v. Kennedy, 212 N.Y. 1, 8-9
(1914), the court invalidated an attempt by the legislature to
transfer away ‘“control of navigation” at the Long Sault rapids
of the St. Lawrence River.

In Coxe v. State, 144 N.Y. 396, 405, 39 N.E. 400, 401
(1895), the Court of Appeals struck down an attempted trans-
fer by the state of all non-urban wetlands around Staten Is-
land and Long Island, stating that “to confer title to such a
vast domain which the state held for the benefit of the public
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[is] absolutely void . . . .” (emphasis added).

4.6.4.3. Limitation: Intent to Cut Down Public
Right Must Be Clear — In respect to a requirement of
clarity of purpose to convey submerged lands free of the pub-
lic right of passage, the court in People v. Steeplechase Park
Co., 218 N.Y. 459, 473-74, 113 N.E. 521, 527 (1916), quoted
with approval: “[A] legislative permission to appropriate to
individual use a part of the jus publicum, does not, per se,
deprive the public of a right to resume the privilege granted,
unless it appears that it was the intention to vest such privi-
lege irrevocably in the licensee.” (quoting Stevens v. Paterson
& Newark R.R. Co., 34 N.J.L. 532, 548 (1869). It added in the
particular case, however, that “[i]f it had been [the govern-
ment officers’} intention to reserve to the public a right of
passage over the lands included in the grant, they would have
provided therefor.” Id. at 469 and ‘“a grant for ‘beneficial en-
joyment’ to a grantee, his heirs and assigns, imports a fee . . .
. Id. at 472. (emphasis added).

In New York Power & Light Corp. v. State, 230 A.D. 338,
342, 245 N.Y.S. 44, 50-51 (3d Dept. 1930), the court wrote:
“Grants of gift . . . are conditional grants and are made sub-
ject to the paramount right of the state to improve the stream
. . . [and] they will be construed against the grantee and, when
they contain no words excluding the governmental control of
the waters, they are subject to the jus publicum.”

In Langdon v. Mayor, 93 N.Y. 129, 148 (1883), in uphold-
ing a grant of lands under tidal waters with the right to fill in
derogation of the public’s right, the court described the appli-
cable distinction as follows: “[A]ll grants by the sovereign of
exclusive privileges and franchises, and all gratuitous grants of
land should be strictly construed against the grantee; but . . .
the same strict rule of construction should not be applied to
grants of land made for a valuable consideration . . . .” (em-
phasis added).

In People v. New York & Staten Island Ferry Co., 68
N.Y. 71, 77 (1877), in which the court declared a pier over
privately owned navigable waters to be a purpresture, it was
said that, while the legislature may authorize a use of tidewa-

ters inconsistent with the public right, the person claiming
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such must show a clear title.

It will not be presumed that the legislature intended to
destroy or abridge the public right for private benefit, and
words of doubtful or equivocal import will not work this
consequence. Public grants . . . in impairment of public
interests are construed strictly against the grantee. . .
[H]e must be able to show a clear warrant of law to sup-
port his claim.

Id. (emphasis added). (Note: In Langdon v. Mayor, 93 N.Y.
129, 145-48 (1883), the court limited this rule of strict con-
struction to gratuitous conveyances. See above.)

In Lansing v. Smith, 4 Wend. 9 (N.Y. 1829), it was indi-
cated that, in a grant by the state of underwater lands with-
out consideration; it being in derogation of the rights of the
public, nothing would be implied.

See also City of Geneva v. Henson, 140 A.D. 49, 53, 124
N.Y.S. 588, 591-92 (1910) (conveyance of the bed of Seneca
Lake by New York State to Massachusetts would require ex-
press language in the grant.)

4.6.4.4. Judicial Review may be Limited — In Wa-
terford Elec. Light, Heat & Power Co. v. State, 208 A.D. 273,
284-85, 203 N.Y.S. 858, 870 (3d Dept. 1924), aff'd, 239 N.Y.
629, 147 N.E. 225 (1925) (Hudson at Van Schoenhoven
rapids), the court recognized that the state could release the
public “easement of passage” or grant a “right to defeat or
diminish the public use,” subject to limitations. But in regard
to judicial review, it quoted with approval: “It is primarily for
the Legislature, and not for the courts, to determine between
the conflicting interests and the necessity of requiring the
navigation right to yield, and its discretion will not be inter-
fered with by the courts, except in cases of plain and gross
abuse of discretion.” Despite this disclaimer of judicial review
authority, it went on to hold that the particular legislative
grant at issue was valid, on the stated ground that “it could
not materially affect navigation.” Id. at 286.

In James Frazee Milling Co. v. State, 122 Misc. 545, 549,
204 N.Y.S. 645, 649 (N.Y. Ct. Cl. 1924) (Seneca River), the
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court stated that the Legislature could “authorize a use [of
navigable rivers] inconsistent with the public right, or inter-
fere with the right of navigation, so far as the public is con-
cerned, when acting in the public interest.” But, the court
added, “[w]hether a grant or privilege is in the public interest
is for the sole determination of the Legislature.” Id. (empha-
sis added).

In upholding the destruction, on authority from the Leg-
islature, of a riparian owner’s access by navigation over a por-
tion of the Hudson River (subject to the tides), the court in
Gould v. Hudson River R.R., 6 N.Y. 523, 543 (1852), asked:
“Who is to judge of the necessity for such destruction, except
the sovereign power, acting through the legislature which rep-
resents it? . . . [If not the legislature], a lawsuit would be the
certain consequence of every exercise of this right by the sov-
ereign power.”

4.6.5. Destruction of the Public Right of Passage
by Adverse Possession — The general limitation on ac-
quiring a private title to state lands by adverse possession is
that “no time . . . can run against the state as to property
which it could not grant to private individuals, such as forest
lands set aside for a park.” Hinkley v. State, 234 N.Y. 309,
315, 137 N.E. 599, 601 (1922). However, the state clearly can
convey lands under navigable waters free of the public naviga-
tion easement (Jus publicum). See 4.6.1. Thus, it should be at
least theoretically possible for title free of the jus publicum to
be acquired by prescription or adverse possession.

It should be recalled, however, that there are legal limita-
tions on the state’s power to grant the jus publicum, viz. there
can be no substantial interference with navigation as a result
and the grant cannot be too expansive. See supra § 4.6.4. No
prescriptive right should be allowed to cut down the jus pub-
licum if it would have been unlawful for the state to actually
grant the claimed prescriptive right. The Court of Appeals has
implicitly acknowledged the relevance of such limitations to
the adverse possession context when it specifically considered
the effects on navigation in upholding adverse possession title
to a small streambed in the System Properties case, infra.

In People v. System Properties, Inc., 2 N.Y.2d 330, 342,

HeinOnline -- 6 Pace Envtl. L. Rev. 548 1988-1989



1989] PUBLIC RIGHTS 549

141 N.E.2d 429, 434, 160 N.Y.S.2d 859, 866 (1957), the Court
of Appeals observed: “Whether title by adverse possession can
ever be successfully claimed as to lands actually held in trust
by the State and appropriated to public uses by the State
seems never to have been flatly decided by the New York ap-
pellate courts.” The court then held that a private owner of a
dam on a state-owned streambed had, in that case, acquired
title to the streambed by adverse possession. The court made
clear, however, that ‘“the dam standing on this rocky ledge in
the river is at a place where its existence . . . interferes with
no public use.” Id.

The Court of Appeals also noted that, in other situations
“a grant to a private individual may not be presumed or ad-
verse possession adjudicated as to lands theretofore appropri-
ated to a public use by the state since such lands are inaliena-
ble. Id. quoting Burbank v. Fay, 65 N.Y. 57, 66 et seq. (1875)).

In New York Power & Light Corp. v. State, 230 A.D. 338,
343, 245 N.Y.S. 44, 50-51 (3d Dept. 1930), the court wrote:

The state may unconditionally convey a valid title in the
beds and waters of a navigable stream when the convey-
ance is made for a valuable consideration, in aid of the
development of public waters for navigation and com-
merce or in the interests of the public, . . . but only when
it does not unduly interfere with the development of the
stream for navigation and commerce. Beyond this the
control of the navigable waters . . . can never be validly
conveyed or lost. (emphasis added).

The court added that “[g]rants of gift . . . are conditional
grants and are made subject to the paramount right of the
state to improve the stream . . . [and] they will be construed
against the grantee and, when they contain no words exclud-
ing the governmental control of the waters, they are subject to
the jus publicum.” Id. These principles of construction, when
a grantee cannot show that a valuable consideration was paid,
would place a heavy burden upon anyone attempting to assert
that the jus publicum was extinguished by prescription or ad-
verse possession.

In People v. New York & Ontario Power Co., 219 A.D.
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114, 117, 219 N.Y.S. 497, 502 (3d Dept. 1927), the court wrote:
“Rights in the stream which would deprive the State of its
power to improve it for navigation may not be acquired by
adverse possession since the State could not make such a
grant.”

In Finch Pruyn & Co. v. State, 122 Misc. 404, 409, 203
N.Y.S. 165, 170 (N.Y. Ct. CL 1924), the court considered the
issue of whether the private claimant could have acquired a
prescriptive easement to maintain its dam on the Hudson
River at Glens Falls (deemed “navigable in fact”). The court
concluded that the claimant had acquired a prescriptive ease-
ment in the stream despite the rule that “no prescriptive right
can be sustained, when the presumed grant upon which such
right is based would, if made, be unlawful.”

The court in Finch Pruyn reasoned that “it would have
been entirely competent for the Legislature at any time to
have granted the claimant the right to maintain its dam where
now located, saving to the public its navigable rights in the
stream.” Id. at 410, 203 N.Y.S. at 170 (emphasis added).
There was no interference with navigation because, at the par-
ticular point, the river “cannot be navigated by boats.” 122
Misc. at 403, 203 N.Y.S. at 169. Therefore, the court con-
cluded, “an easement [to maintain the dam] in the bed of a
navigable stream may be acquired by prescription by a private
individual or corporation against the state, provided such
easement does not interfere with navigation, and could other-
wise have been the subject of a lawful grant.” 122 Misc. at
411, 203 N.Y.S. at 171. (emphasis added).

In People v. Baldwin, 197 A.D. 285, 288, 188 N.Y.S. 542
544 (3d Dept. 1921), aff’'d, 233 N.Y. 672 (1922), the court
wrote as dictum that the state “cannot lose such lands as it
holds for the public, in trust, for a public purpose, as high-
ways, public streams, canals, public fair grounds.” (emphasis
added).

In Fulton Light, Heat & Power Co v. New York, 200
N.Y. 400, 421, 94 N.E. 199, 205 (1911), it was observed that
“no lapse of time will furnish a defense to an encroachment
on a public right,” but it nevertheless upheld a prescriptive
claim to state lands on the grounds that “such possession and
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right were not inconsistent with the public right of ease-
ment.” Id. at 420, 94 N.E. 205. (emphasis added).

In Burbank v. Fay, 65 N.Y. 57, 67 (1875), the court stated
that:

Where no express grant can be allowed, the law will not
resort to the fiction of an implied grant so as to create a
prescriptive right . . . . The principles thus laid down as to
highways on the land, are plainly applicable to navigable
waters. In the case of a river which was a public highway,
twenty years’ enjoyment of the water is not conclusive as
to the right. And if a river ever has been a public high-
way, even if it should not be used as such for the period
of twenty years, and during that time has been in a condi-
tion inconsistent with its use as a public highway, the
public right is not extinguished if it existed previously to
that time.

By analogy, the court rejected a claim to prescriptive rights in
a public canal which, if allowed, “might impair or wholly de-
stroy the use of the canal as a great public highway.” Id. at 72.

See also:

Romart Properties, Inc. v. City of New Rochelle, aff’d, 40
A.D.2d 987, 338 N.Y.S.2d 247 (2d Dept. 1972) (title with right
to fill the tidal Titus Mill Pond in New Rochelle based on
“almost 250 years of adverse possession”).

People v. New York and Ontario P. Co., 219 A.D. 114,
117, 219 N.Y.S. 497, 502 (3d Dept. 1927): “Rights in the
stream that would deprive the State of its power to improve it
for navigation may not be acquired by adverse possession be-
cause the State could not make such a grant.”

Timpson v. Mayor, 5 A.D. 424, 429, 39 N.Y.S. 248, 252
(4th Dept. 1896): “Title to land under a navigable river . . .
may be acquired by adverse possession or prescription against
the State . . .. What may not be acquired is the right to inter-
fere with the public right of navigation.”

Commissioners of the Canal Fund v. Kempshall, 26
Wend. 404, 421 (N.Y. 1841) (implying that title by adverse
possession to the bed of the Genesee River would, like title by
grant, be subject to the public right of passage).
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Cf. Bonert v. White, 6 A.D.2d 881, 882, 177 N.Y.S.2d
658, 659-60 (2d Dept. 1958), modified, 7 A.D.2d 748, 181
N.Y.S.2d 763 (2d Dept. 1958), aff’d, 9 N.Y.2d 956, 176 N.E.2d
202, 217 N.Y.S.2d 226 (1961): “Title to the soil of a [dry-land]
highway may be obtained by adverse possession, even though
it is impossible either by grant or by prescription to acquire
the public’s right of passage and repassage.” (citations omit-
ted) (citing waterway cases).
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Chapter V.

REMEDIES FOR INTERFERENCE WITH
THE PUBLIC RIGHT OF PASSAGE

5. Remedies for Interference with the Public
Right of Passage — It is considered a public nuisance for
private persons to obstruct, annoy or interfere with the public
right of passage on a privately-owned navigable stream. As a
general matter, public nuisances are actionable only by the
state. A private person who seeks to abate or redress a public
nuisance must be able to prove that he or she has sustained
“special damage” from the nuisance.

5.1 The English Background — According to Lord
Hale, under the English common law:

[Plart of the king’s jurisdiction in reformation of nui-
sances is to reform and punish nuisances in all rivers,
whether fresh or salt, that are a common passage not only
for ships and greater vessels, but also of smaller as barges
and boats, to reform the obstructions or annoyances that
are therein to such common passage for as the common
highways on land are for the common-land passage, so
these kind of rivers, whether fresh or salt, that bear
boats or barges are highways by water. . . [A]ll nuisances
and impediments of passages of boats and vessels, though
in the private soil of any person, may be punished by in-
dictments, and removed.

Hargrave’s Hale, De Jure Maris, ch. II and III, quoted in
Smith v. City of Rochester, 92 N.Y. 463, 478 (1883) (emphasis
added) (Hemlock Lake). The court also stated that the doc-
trines of Hale’s Treatise “have been frequently cited with ap-
proval in our reports and are now indisputable.” Id.

5.2. The New York Cases — In Van Cortlandt v.
New York Cent. R.R., 265 N.Y. 249, 262-63, 192 N.E. 401, 406
(1934) (Croton River), the court noted a limitation on the
public’s right to intervene in order to preserve the public’s
right of passage: “Special damage must be proved resulting
from the public nuisance before relief will be afforded to a
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plaintiff. . . .” Id. at 262, 192 N.E. at 406. “Even an unlawful
obstruction may not be abated as a nuisance at the suit of
private persons if the State does not complain, and there is no
showing of special damage by the champions of the public
right.” Id. at 263, 192 N.E. at 406 (Quoting People ex rel. Le-
high Valley Ry. Co. v. State Tax Comm’r, 247 N.Y. 9, 16, 159
N.E. 703, 707).

In Knickerbocker Ice Co. v. Shultz, 116 N.Y. 382, 387, 22
N.E. 564, 565 (1889), the court wrote:

The rights to navigate the public waters and to fish
therein are public rights belonging to the People at large .
. . . The riparian owner cannot interfere with such user by
the public. Should he attempt to appropriate to his own
use the lands under water in front of his premises, and to
that end should build thereon, it would constitute a pur-
presture which the state could remove. (citation-omitted).

But in Knickerbocker,

the plaintiff could not maintain an action for its abate-
ment. A purpresture is an invasion of the right of prop-
erty in the soil while the same remains in the People. A
nuisance in such a case as this must be an injury to the
common right of the public to navigate the waters. [cita-
tion omitted] And these questions can only be tested in
an action at the suit of the People.

Id. at 389, 22 N.E. at 565 (citations omitted).

In In Re Comm’rs of State Reservation, 37 Hun. 537, 550
(N.Y. Sup. Ct. 1885), the court stated: “A public nuisance is
an injury to the jus publicum . ...” It held, however, that a
dam is not a public nuisance if, at the particular location, the
river cannot be navigated anyway.

In Morgan v. King, 35 N.Y. 454, 455 (1866), an action by
lower riparian owners for obstruction of the Racquette River,
the court said that if the river was, “of public right, a common
highway, at the point where its waters are obstructed by the
defendants’ dam . . . they are liable for detaining the plain-
tiff’s logs in their passage down stream.” (The Racquette was,
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however, found not to be a public highway at the relevant
point.)

In People v. Vanderbilt, 26 N.Y. 287, 293 (1863), an ac-
tion to remove an obstruction to navigation in the (tidal)
Hudson River, the court made the following distinction:

A purpresture is an invasion of the right of property in
the soil, while the same remains in the king or the people.
A nuisance is an injury to the jus publicum, or common
right of the public to navigate the waters . . . If the injury
complained of be a purpresture, it may be abated and re-
moved at suit of the attorney-general . . . irrespective of
any damage which may accrue. But where the action is to
remove a nuisance, which is not shown to be a purpres-
ture, a nuisance in fact must in all cases be shown to
exist.

In Ex parte Jennings, 6 Cow. 513, 528 (N.Y. Sup. Ct.
1826), the court wrote: “If [a riparian owner] make any erec-
tion rendering the passage of boats, etc., inconvenient or un-
safe, he is guilty of a nuisance.” [Quoted in Chenango Bridge
Co. v. Paige, 83 N.Y. 178, 185 (1880) and Smith v. Rochester,
92 N.Y. 463, 484 (1883).]

In Palmer v. Mulligan, 3 Cai. R. 307, 319 (1805), Chancel-
lor Kent wrote: “The Hudson at Stillwater is capable of being
held and enjoyed as private property, but it is, notwithstand-
ing, to be deemed a public highway for public uses, such as
that of rafting lumber . . . . To obstruct this or any other uses
of the river, by dams &c., would be a nuisance . . . .” (empha-
sis in original).

Cf. People v. System Properties, 2 N.Y.2d 330, 345, 141
N.E.2d 429, 435-36, 160 N.Y.S.2d 859, 868 (1957), in which
the Court of Appeals considered the right of private claimants
to have a dam removed as a “nuisance”. The court wrote that
the claimants “would have no absolute right to a mandatory
injunction against the dam. Denial thereof would be discre-
tionary with the court.” (citation omitted).
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Stiles v. Hooker, 7 Cow. 266, 268 (1827). (When sued for
injuries to plaintiff’s claim, defendant cannot raise the argu-
ment that the plaintiff’s claim is a public nuisance as a
defense.)
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Chapter VI.

“TAKINGS” IMPLICATIONS

6. “Takings” Implications of Legislation Relating
to the Public Right of Passage — The cases make clear
that a compensable taking occurs only if the effect of a legisla-
tive enactment is to impose some new legal burden on land-
owners. Indeed, under the so-called police power to regulate
property uses, even new legal burdens can be imposed, so long
as the economic impact on landowners is comparatively insub-
stantial. No compensation is required in any event, however,
if the Legislature merely reaffirms or ratifies existing legal
burdens on the land.

Legislative enactments dealing with the public right of
passage may raise “takings” or just-compensation issues of
two distinct kinds:

1.Would a compensable taking occur if the Legislature

declares a public right of passage to exist on streams or

other water bodies which were not previously subject to

the common-law public right of passage?
Answer: yes, according to several New York cases. See infra §
6.2.2. The reason is that declaring a public right to use new
streams, not ‘“‘navigable in fact” at common law, would impose
new legal servitudes on landowners. This point is a bit tricky,
however, because the common law 1is itself not static. In par-
ticular, its definitions of “navigable in fact” have been ex-
panded somewhat over the years. See supra §§ 2.3.1. and
2.4.3. Moreover, changes in customary uses, modes of trans-
port and boating technology may also affect the usability of
particula.r streams for navigation and, hence, their navigabil-
ity in fact. With these qualifications, however, the answer to
the first question is generally yes.

2.What would be the takings implications of legislation

giving boaters a right to make minimal necessary use of

the bottoms and shores of “navigable in fact” streams,

i.e., uses that are inseparable from safe passage itself?

Answer: None, for two reasons.

First, despite the absence of direct holdings, the cases are
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solidly consistent with the view that the common-law public
right of passage has always included a right to do that which
is reasonably necessary to accomplish passage, including mini-
mum-impact excursions on shore as necessary to safely pass
by obstacles to navigation. See supra § 4.5.

Second, even if on-shore ancillary rights were not deemed
part of the common-law right of passage, both the federal and
state cases recognize that the Legislature can create such
rights as an exercise of the police power, provided that the
interference with private owners’ “investment-backed expec-
tations” is transitory and minimal. See infra §§ 6.2 and 6.3.

In questions of takings, both federal and state constitu-
tional principles must be considered. See infra § 6.2.

6.1. Federal Constitutional Considerations — The
United States Supreme Court has held that a private land-
owner’s right to exclude others is “universally held to be a
fundamental element of the property right.” Kaiser Aetna v.
United States, 444 U.S. 164, 179-80 (1979). With that in
mind, the Court in Kaiser Aetna struck down an attempt by
the federal government to extend the federal navigation servi-
tude to a previously non-navigable pond (which the owner
had dredged and connected with the sea).

It is not, however, every government impingement on the
owner’s “right to exclude” that results in a compensable tak-
ing. Only a few months after Kaiser Aetna, for example, the
Supreme Court upheld a state law which required shopping
center owners to permit demonstrators into the shopping
center in order to express their views. PruneYard Shopping
Center v. Robins, 447 U,S. 74 (1980). Acknowledging that
even a property right so fundamental as the right to exclude
others can be subjected to modification, one of the justice’s
observed that if “common law rights were . . . immune from
revision . . . [it] would freeze the common law as it has been
constructed by the courts, perhaps at its 19th century state of
development.” Id. at 93 (Marshall, J. concurring).

The Supreme Court’s main opinion in the PruneYard
case stated that the Kaiser Aetna case was “quite different”.
Of Kaiser Aetna, the Court wrote, the private owners “had
invested substantial amounts of money in dredging the pond,
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developing it into an exclusive marina [which was to be] open
only to fee-paying members, and the fees were paid in part to
‘maintain the privacy and security of the pond.”” 447 U.S. at
84 (quoting Kaiser v. Aetna, 444 U.S. at 168. (emphasis
added)). The government’s attempt to exploit the product of
these expenditures without payment “interfered with Kaiser
Aetna’s ‘reasonable investment backed expectations.’” Id.
(emphasis added). By contrast, in the shopping center case,
the private owners “failed to demonstrate that the ‘right to
exclude others’ is so essential to the use or economic value of
their property that the state-authorized limitation of it
amounted to a ‘taking.’” Id. (emphasis added).

All in all, the facts of the PruneYard (shopping center)
case appear to be far closer to the “takings” questions at hand
than the facts of Kaiser Aetna. The average stream-side
owner has neither invested in waterway improvements (such
as the dredging in Kaiser Aetna) nor created any other amen-
ity which passage and its incidents need utilize. In Kaiser
Aetna, the government was, in effect, trying to capture a pri-
vately created facility and give it to the public, thereby de-
priving the owner of its expected reward. By contrast, the av-
erage stream-side owner’s only investment that is touched
upon in passage is the investment in the landbase itself, the
same as in PruneYard. Also like PruneYard, and unlike Kai-
ser Aetna, the minimum shore use incidental to passage
would have only a negligible economic impact on the
landowner.

In sum, the federal constitutional case law clearly permits
state legislation to authorize minimal, transitory, low-impact
use by the public of private land. The conclusion follows that
the United States Constitution would not prevent inclusion of
minimal bottom and shore use as part of a legislative public
right of passage, even if such uses were to be considered a
new, albeit insubstantial, legal burden on riparian landowners.

6.2. New York Takings Cases — More than a cen-
tury before the Kaiser Aetna decision, the New York Court of
Appeals held that the Legislature cannot ipse dixit declare
streams to be public highways if they previously were not, ex-
cept on payment of just compensation. Morgan v. King, 35
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N.Y. 454 (1866). If the state’s just compensation requirement
is more stringent than the federal constitutional requirement,
the state’s requirement controls: “The courts of this State
have determined these rules of property [in streams] and have
decided what the State must pay, and when, in the instances
of its seizure of water power rights for purposes of navigation.
In these questions the United States has no concern.” Water-
ford Elec. Light, Heat & Power Co. v. State, 208 A.D. 273,
288, 203 N.Y.S. 858, 873 (3d Dept. 1924), aff'd, 239 N.Y. 629,
147 N.E. 225 (1925) (taking water power Hudson at Van
Schoenhoven rapids: compensable). In other words, if New
York’s common law public right of passage is less extensive
than the federal navigation servitude, the state may have to
pay just compensation for a given imposition on private own-
ers even though the Federal government would not. Accord
Appleby v. City of New York, 271 U.S. 364, 399-400 (1926).

Based on the New York cases, it is clear that no taking
occurs when the Legislature merely declares or asserts state
authority over a stream that is “navigable in fact”, unless the
jus publicum has been previously conveyed. See infra. It is
equally clear that the Legislature cannot extend the public
right of passage to streams not covered by the common law
public right without paying just compensation.

The New York cases provide no direct insight on the
“takings” implications of legislation declaring that the public
right of passage includes necessary incidental uses of stream
bottoms and adjacent shorelands. There is, however, no rea-
son to assume that the New York constitutional law is differ-
ent from the federal constitutional law on this point. See
supra § 6.1. Indeed, the New York Court of Appeals is, if any-
thing, even more willing than the U.S. Supreme Court to up-
hold legislation authorizing small scale, low-impact physical
utilization of private land. A forced easement for cable TV
lines upheld under the police power “in view of the minimal
nature of the invasion and the absence of any reasonable ex-
pectation . . . that the space thus utilized (or invaded) would
ever be income productive.” Loretto v. Teleprompter Man-
hattan CATV Corp., 53 N.Y.2d 124, 155, 423 N.E.2d 320, 336,
440 N.Y.S.2d 843, 859 (1981), rev’d, 458 U.S. 419 (1982). The
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New York cases do not provide any reason to believe that a
new legal burden on landowners would be created by legisla-
tive authorization of incidental use as is necessary to accom-
plish safe passage. See supra § 4.5. {

6.2.1. If State Acting Within its Navigation Pow-
ers: No Taking —

The doctrine must be regarded as settled that whatever
the rights of the owners of lands bordering upon, or
within the waters of, a navigable river, they must yield
when the powers of government are called into exercise
for a general public benefit in the improvement of naviga-
tion. . . . [The individual] can have no private rights in
the river, which are exempt from the requirements of a
public or governmental necessity.

Slingerland v. International Contr. Co., 169 N.Y. 60, 70, 61
N.E. 995, 997 (1901).

“[Wlhen [gratuitous grants from the state] contain no
words excluding the governmental control of the waters, they
are subject to the jus publicum. When the state assumes con-
trol of the stream . . . it does not take property within the
meaning the Constitution.” New York Power & Light Corp. v.
State, 230 A.D. 338, 343, 245 N.Y.S. 44, 50-51 (3d Dept. 1930)
(Mohawk River). ’

“The Legislature, except under the power of eminent do-
main, upon making compensation, can interfere with such
streams only for the purpose of regulating, preserving, and
protecting the public easement.” People ex rel. New York, O.
& W. Ry. v. State Tax Comm’n, 116 Misc. 774, 776, 191
N.Y.S. 464, 466 (N.Y. Sup. Ct. 1921) (analogizing the Susque-
hanna River with the Chenango River, “a fresh-water stream .
. . [and] therefore a private river.” Id.).

The proprietary interest of the riparian owner is
subordinate to the public easement of passage and . . . the
legislature may direct the performance of acts by state of-
ficers, which tend to promote the public right of passage
and transportation, without subjecting the state to liabil-
ity. When, however, . . . land is taken and the river waters
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are diverted for the purpose of constructing and operating
some other channel distinct from that of the river [viz. a
canal], then the limit of the state’s [navigation-easement]
authority . . . has been reached.

Fulton Light, Heat & Power Co. v. New York, 200 N.Y. 400,
418, 94 N.E. 199, 204 (1911) (rejected the state’s argument
that it was not liable for damages to riparian owners when it
appropriated streambed and waters in building a separate
canal.)

In Chenango Bridge Co. v. Paige, 83 N.Y. 178, 185 (1880),
after first referring to the Chenango River as the “private
property of the riparian owners,” the Court of Appeals said:
“The Legislature, except under the power of eminent domain,
upon making compensation, can interfere with such streams
only for purpose of regulating, preserving and protecting the
public easement.” (Quoted in Smith v. Rochester, 92 N.Y.
463, 485 (1883)).

6.2.2. Stream Must Be Navigable in Fact, or Else
a Taking Results —

The rule is that a state Legislature has the power to ap-
propriate by force of its own enactment any flowing
stream to the use of the public as a highway, subject,
however, to the qualification that if a stream is not in fact
navigable, a statute declaring it to be navigable will not
make it so in law as against the pre-existing rights of ri-
parian owners, unless compensation is made to such own-
ers for the value of the rights so destroyed or injured.

People ex rel. New York, O. & W. Ry. v. State Tax Comm’n,
116 Misc. 774, 778, 191 N.Y.S. 464, 468 (N.Y. Sup. Ct. 1921)
(citation omitted) (Susquehanna River).

The statutes declaring the Genesee river navigable were
enacted after the State had parted by grant with the title
to the shores and bed of the river. (citation omitted) The
State could not by means of such statutes diminish or de-
stroy without compensation rights of property of the ripa-
rian owners derived from such grant (citation omitted).
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People ex rel. Western New York & P. Ry v. State Tax
Comm’n, 244 N.Y. 596, 597, 155 N.E. 911, 912 (1927).

In Morgan v. King, 35 N.Y. 454, 457 (1866), in relation to
a statute declaring the Racquette River to be a “public high-
way’’, the court wrote:

[I1t does not provide compensation for taking private
property of the owners of the banks and the bed of the
stream. If, prior to the passage of the act, the stream was
private, in use as in property, the legislature could not
take away the rights of those who were then riparian
owners, nor subject such rights to public use, created or
authorized by the act itself, without compensation. (em-
phasis added).

In Brown v. Scofield, 8 Barb. 239, 242 (Sup. Gen. T.
1850), an action for obstructing a public river with a dam, the
court rejected a takings challenge against a statute which de-
clared the Canisteo River to be a public highway, saying: “The
statute did not create the [public] right; it only declared what
existed before, and by common law. There was no attempt
made, on the trial, to dispute the right of the public to use the
river as a highway at common law.”

But cf..

Curtis v. Keesler, 14 Barb. 511, 519 (N.Y. Sup. Ct. 1852),
it was stated that there was a public right of passage on the
Delaware River bounding Sullivan County and on the
Beaverkill, despite the fact that neither was capable of float-
ing boats, rafts or logs ‘“unless swelled by freshets”, on the
grounds that “those streams have been declared public high-
ways by statute.” The suggestion, at least, is that a statutory
declaration that a stream is a public highway may not neces-
sarily run afoul of the just compensation requirement.

On the effect of a legislative declaration that certain
stream and lake waters are “public highways for the purpose
of floating logs, timber and lumber down those streams,” the
court in Brant Lake Shores, Inc. v. Barton, 61 Misc. 2d 902,
907, 307 N.Y.S.2d 1005, 1012 (N.Y. Sup. Ct. 1970), said “[n]or
does [the enactment]. . . give anyone a greater right to the use
of the waters of Brant Lake than one had prior to such
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designation.”

Other Cases:

Langdon v. Mayor, 93 N.Y. 129, 161 (1883) (grant of
wharfage could not be destroyed. by cutting off wharf owner’s
water access to the sea without compensation).

6.2.3. If State Has Conveyed the Jus Publicum:
Taking Results — In Appleby v. City of New York, 271
U.S. 364, 399 (1926), the Supreme Court said that, once the
jus publicum has been conveyed, “the city [or state] can only
be revested with them by a condemnation of the rights
granted.” Thus, the city, having conveyed the underwater
lands with right to fill, could not now dredge the lands in aid
of navigation under the jus publicum.

In First Constr. Co. of Brooklyn v. State, 221 N.Y. 295,
316, 116 N.E. 1020, 1026 (1917), an action for just compensa-
tion for a taking of lands under tidal waters of Gowanus Bay,
the court wrote: “[A]n act granting the right to fill in lands
under water, and thereby acquire title to the same, gives an
inchoate, vested interest in the lands described which is a
property right and . . . the grantee cannot be deprived without
compensation.” .
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