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C. Public Values Cases 

In Yee v. City of Escondido, after discussing undue burden cases, 
Justice O'Connor defined a broad second class of regulatory takings 
cases "where the government merely regulates the use of property."218 
In this second category, which certainly includes the Arbitration cate- 
gory discussed above, further classification may be merited.219 It is in 
this second category that a takings determination "entails complex fac- 
tual assessments of the purposes and economic effects of government 
actions. ""O 

Some commentators attempt to divide this second group of cases 
' 

into discrete categories by suggesting that courts weigh the importance 
of the public objective to gauge the fundamental fairness of the regula- 
tory scheme."' Although debatable, this assertion does find support in 
some cases. In Agins, for example, the question of whether a regula- 
tion constituted a taking "requires a weighing of private and public 
interests."222 Further, the California Supreme Court upheld on remand 
a regulation in First English based on its measure of the importance of 
the public objective achieved compared with the degree of private bur- 
den."' The court alluded to  a hierarchy of interests served by the police 
power with preservation of life at the top and the pursuit of aesthetic 
values near the 

Scalia's opinions also reflect interestingly on the issue of whether 
there is a hierarchy of public interests in regulatory takings cases. In 

taking is apparent in Chief Justice Wachtler's opinion, which found that no taking occurred. In 
the context of a heavily regulated industry, the facts suggested to the court that the owner was not 
unfairly treated; indeed, she reasonably could have expected such a prohibition. The state regula- 
tory scheme was designed to provide and maintain a system of health care for the people of the 
area. This, added t o  her reasonable expectations, took the case out of the Undue Burden cate- 
gory. In this context, the same court that decided Seawall was deferential to the state regulatory 
scheme, did not scrutinize heavily the reasoning advanced by the state in favor of the regulation, 
and affirmed that a takings analysis generally requires an ad hoc, factual inquiry, citing Penn 
Cent. Transp. Co. v. City of New York, 438 U.S. 104, 124 (1978). 

218. Yee v. City of Escondido, 112 S. Ct. 1522, 1526 (1992); see supra notes 130-34 and 
accompanying text. 

219. Yee, 112 S .  Ct. at 1526 (citing Penn Central, 438 U.S. at 123-25). Justice O'Connor 
writes that in this second category, "compensation is required only if considerations such as the 
purpose of the regulation or the extent to which it deprives the owner of the economic use suggest 
that the regulation has unfairly singled out the property owner to bear a burden that should be 
borne by the public as a whole." Id. 

220. Id. 
221. See Charles L. Siemon, Who Owns Cross Creek?, 5 J.  LAND USE & ENVTL. L. 323, 362 

(1990) ("It appears . . . that the willingness of the courts to find that a regulation has gone 'too 
far' declines as the importance of the purpose increases."). 

222. Agins v. City of Tiburon, 447 U.S. 255,261 (1980). 
223. First English Evangelical Lutheran Church v. County of Los Angeles, 258 Cal. Rptr. 893 

(Ct. App. 1989). cert. denied, 493 U.S. 1056 (1990). 
224. Id. at 904. 
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Lucas, Scalia confirmed that "a broad range of governmental pur- 
poses and regulations," encompassing the "full scope of the State's 
police power," including objectives such as "historic preservation," 
constitute legitimate state interests.22s Yet, in Nollan, Scalia assumed 
without deciding that the Commission's interest in preserving the publ- 
ic's ability to see the beach constituted a legitimate state interest.226 If 
the visual, aesthetic and recreational interests promoted by the Com- 
mission's regulations were legitimate interests, equal in importance to 
all other public interests, why did Scalia take this approach? His reti- 
cence implies that some public interests may be different from others 
when they are weighed under Agins. 

On examination, a more ~omfortable22~ rationale explaining why 
courts use more caution in the Public Values category is found in the 
central focus of regulatory takings cases on whether an owner has been 
singled out unfairly.228 Determining when an owner has been singled 
out requires an examination of whether regulatory impacts are distrib- 
uted broadly or narrowly. Regulations that restrict the use of property 
for aesthetic or historic purposes tend to fall on a few owners and yet 
benefit the public in For this reason, regulations burdening 
relatively few owners may receive more extensive analysis.230 

When regulations burden a few in the interest of many, judges may 
engage in a lengthier analysis and consider a variety of additional fac- 

225. Lucas v. South Carolina Coastal Council. 112 S. Ct. 2886, 2897 (1992) (citing Penn 
Cent. Transp. Co. v. City of New York, 438 U.S. 104, 125, 133-34 n.30 (1978); Nollan v. Califor- 
nia Coastal Comm'n, 483 U.S. 825, 834-35 (1987)). 

226. Nollan, 483 U.S. at 835. 
227. The proposition that courts use varying levels of scrutiny to review the regulation's pur- 

pose is at odds with the deference uniformly paid by courts to  legislative determinations. It sug- 
gests that judges second guess the legitimacy of state interests, as determined by elected legislators. 
The cases suggest only that courts will review with particular care the means chosen to accomplish 
such interests, not the legitimacy of the interest itself. This "stricter scrutiny" is limited, almost 
exclusively, to cases where an undue burden on a particular owner is effected by the regulation. 

228. Lucas, 112 S. Ct. at 2923 (Stevens, J., dissenting). 
229. Local governments, historically, have developed three types of aesthetic regulations: ar- 

chitectural review regulation, controls on billboards and signs, and regulation of junkyards. By 
definition, a relatively few properties owners are burdened by such provisions in the interests of 
benefiting the public at large. 

230. See, e.g., Penn Cent. Transp. Co. v. City of New York, 438 U.S. 104, I47 (1978) (Rehn- 
quist, J., dissenting) ("[New York City] imposed a substantial cost on less than one-tenth of one 
percent of the buildings in New York City for the general benefit of all its people. It is exactly this 
imposition of general costs on a few individuals at which the 'taking' protection is directed."). 
Any doubt about the validity of such regulations should be resolved by Scalia's majority opinion 
in Lucas. Justice Scalia noted that the Supreme Court has regularly upheld regulations "on the 
ground that the restrictions were reasonably related to  the implementation of a policy-not unlike 
historic preservation-expected to produce a widespread public benefit and applicable to all simi- 
larly situated property." Lucas, 112 S. Ct. at 2897 (quoting Penn Central. 438 U.S. at 133-34 
11.30). 
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tors. In Penn Central Transportation Co. v. City of New Y ~ r k , ~ ~ '  for 
example, the Court looked to several matters to determine whether a 
taking occurred, including the character of the governmental action, its 
economic impact, and its interference with reasonable investment- 
backed expectations. The owner in Penn Central contested a historic 
district regulation that imposed a limitation on the owner's ability to 
build in its air rights.232 Effectively, the owner was denied a permit to 
construct a fifty-five story office tower over Grand Central Station in 
New York City. The Court adopted a multifactor balancing approach 
in affirming the regulation.233 In the process, it: 

1. exhibited sensitivity to the laws in "all 50 States and over 
500 m ~ n i c i p a l i t i e s " ~ ~ ~  that require or encourage historic 
preservation; 

2. noted the comprehensiveness of the New York City 
ordinance; 

3. found no onerous requirements in the regulation; 
4. concentrated on a transfer of development rights feature 

designed to provide some compensation for the limitation on 
development rights; and 

5. referenced "special mechanisms . . . to  ensure that 
designation does not cause economic hardship. "*" 

Citing familiar case law,236 the U.S. Supreme Court found that the 
law embodied the requisite reciprocity of advantage because of the 
comprehensive nature of of the New York City historic preservation 
program. Justice Brennan's decision is replete with deference to the 
New York State Legislature, the New York City Council, the Land- 
marks Preservation Commission, and the decisions of the New York 
trial and appellate courts. Although the lengthy analysis considered 
several factors, the Court, in the end, sensed that the principle of gen- 
erality was not violated and the results were fundamentally fair.237 

231. 438 U.S. 104 (1978). 
232. Id. at 109. 
233. Id. at 124. 
234. Id. at 106. 
235. Id. at 112. 
236. Id. at  I23 (quoting Armstrong v. United States, 364 U.S. 40,49 (1960)). 
237. Compare Penn Central, 438 U.S. at 104 with Department of Natural Resources v. Indi- 

ana Coal Council, 542 N.E.2d 1000, 1002 (Ind. 1989). In Indiana Coal Council, the court de- 
ferred to  a regulation designed to prevent "damage to important historic, cultural, scientific, and 
esthetic values and natural systems." Id. at 1002. It declined to find that the prohibition of strip 
mining, to prevent damage to such values, was a taking. Indiana Coal Council, 542 N.E.2d at 
1004. The court imposed a heavy burden of proof on the challenger. Id. at 1003. The court de- 
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Contrast this to United Artists Theater Circuit, Inc. v. City of Phila- 
d e l ~ h i a , ~ ~ ~  where the Pennsylvania Supreme Court found that the City 
of Philadelphia's Historic Preservation law violated the state constitu- 
tion's analogue to the Takings Clause. The Court saw in the regulation 
the degree of private burden that the Seawall majority found in the 
New York City's scheme to preserve residential buildings for the home- 
less. The Pennsylvania law gave the Historic Commission 

almost absolute control over the property, including the physical 
details and the uses to which it could be put. Further, the historic 
designation imposed upon the owner an affirmative duty to preserve 
the building, at the exclusive expense of the owner, in the . . . style 
and appearance mandated by the C o r n m i s s i ~ n . ~ ~ ~  

The tone of the decision made it clear that the Court sensed that it 
faced a reguiation that simply had gone too far. This decision was in- 
fluenced by: 

1. the numerous procedural steps, some of them costly to 
the owner, required for a permit to alter or demolish a 
designated building; 

2. the minimal repairs that an owner could make without a 
permit; 

3. the duty to preserve the building in its historic state; 
4. the imposition of criminal penalties for noncompliance; 

and 
5. the extensive controls over interior space. 

The exasperation of the Pennsylvania Supreme Court is palpable in 
its reference to a comment by counsel for the plaintiff, undisputed by 
the Commission, that "the owner would be legally obligated to obtain 
permission from the Commission to move a mirror from one wall to 
another."240 In these observations, one senses a court classifying facts 
that will place the case beyond the reach of the Arbitration category. It 
should be no surprise, therefore, that the court found an absence of 

clined to use heightened scrutiny. doubting that the Nollan court articulated such a standard and 
confining its use, if it exists, to cases where the government requires an "actual conveyance of 
property [as] a condition of the lifting of a land use restriction." Id. at 1005. The court found 
that no intrusion amounting to an actual conveyance was involved and that the regulation sur- 
vived the "substantial relationship" test. See generally id. at 1005 (citing Euclid v. Ambler Realty 
Co., 272 U.S. 365 (1926)). 

238. 595 A.2d 6, 13-14 (Pa. 1991), reh'ggranred, id. 
239. Id. at 11. 
240. Id. 
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reciprocity of advantage in the Philadelphia law: "Here, Philadelphia 
. . . is forcing the owner of that property to  bear a public burden, 
ostensibly to enhance the quality of life of the public as a whole. . . . 
This is a burden that, in fairness and justice, should be borne by 
a11."24! 

In this context, where the private burden becomes too great, the 
Court used a less deferential standard: "If after investigating there is 
doubt as to whether the statute is enacted for a recognized police ob- 
ject, or if, conceding its purpose, its exercise goes too far, it then be- 
comes the judicial duty [to] . . . declare the given exercise of the police 
power invalid."242 The court thus held the law unconstitutional insofar 
as it authorized the historic designation of private property without the 
consent of the owner. 

The different outcomes in these two cases, both involving historic 
preservation ordinances, demonstrate the importance of the facts of 
each controversy. Both Courts engaged in relatively lengthy analyses of 
the regulations and the burdens they impose. In Penn Central, the 
facts led the U.S. Supreme Court to conclude that the burdens were 
not unreasonable. Its treatment of the regulation, albeit extensive, was 
ultimately deferential. In United Artist, the Pennsylvania court sensed 
a fundamental unfairness imposed by the Philadelphia ordinance. The 
Pennsylvania statute appeared more detailed and directive than its New 
York counterpart. With its sense of fairness offended, the court found 
a taking under Pennsylvania state law. 

D. Public Injury Prevention Cases 

When the purpose of land use regulations is to protect the public 
health or safety, they often impose burdens on a limited number of 
properties that exhibit the undesirable or offensive effect. In this re- 
spect, such regulations often resemble those enacted to protect public 
values, such as aesthetics, history or heritage. Regulations that prevent 
uses injurious to the public, however, are significantly different. When 
the intent to prevent public harm is clear and the potential for public 
injury inheres in the proscribed use of the regulated properties, courts 
are less likely to  question the regulators. The essential fairness is more 
apparent because the common law historically prevented uses of pri- 
vate property that injure the 

241. Id. at 11-12. 
242. Id. at 12 (quoting White's Appeal, 134 A. 409, 41 1 (1926)). 
243. Sic utere ruo ut alienurn non laedas, "[u]se your own property in such a manner as not to 

injure that of another." BLACK'S LAW DICTIONARY 1380 (6th ed. 1990); see also Munn v. Illinois, 
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There is no dispute that there is a "nuisance exception" to the appli- 
cation of the Just Compensation Clause of the Fifth Amendment. As 
recently as 1987, a majority of the U.S. Supreme Court upheld this 
principal in Keystone,244 where the exception was described as extend- 
ing to the prohibition of harmful uses of land that are "akin to a pub- 
lic nuisance,"245 " similar to [a] public n~isance[],"2~~ or "nuisance- 
like."247 In dissent, Chief Justice Rehnquist acknowledged the govern- 
ment's "unquestioned authority" to forbid uses that injure others, but 
disagreed over how broadly the exception applied to exempt regula- 
tions from application of the Takings Clause.248 

The debate over the breadth of the nuisance exception defies easy 
resolution simply because the task of defining a nuisance is so difficult. 
Henry of Bracton, the first codifier and commentator on the Common 
Law of England, wrote that "nuisances are truly infinite."249 Black- 
stone agreed. He defined public nuisance as "a species of offenses 
against the public order and economical regimen of the state; being 
either the doing of a thing to the annoyance of all the king's subjects, 
or the neglecting to do a thing which the common good requires."250 

In L u ~ a s , ~ ~ '  the Court noted that the legitimacy of land use regula- 
tions does not rest on whether they prevent "harmful or noxious 
uses."252 Instead, the Court found that the power to regulate land is 
coterminous with the "full scope of the State's police power."253 Hav- 
ing eliminated any doubt about the breadth of legitimate state interests 
for regulating land use, the majority provided a new setting for the use 
of the nuisance exception. 

94 U.S. 113, 124 (1877) (stating that government may require "each citizen t o  so conduct himself, 
and so use his own property, as not unnecessarily to injure another"); Mugler v. Kansas,. 123 U.S. 
623, 665 (1887) (stating that long ago it was recognized that "all property in this country is held 
under the implied obligation that the owner's use of it shall not be injurious to  the community"). 

244. See Keystone Bituminous Coal Ass'n v. DeBenedictis, 480 U.S. 470 (1987). The majority 
interpreted a Pennsylvania statute that prevented surface subsidence by limiting the mining of coal 
in the support estate, below the surface, as a nuisance prevention statute. Id. at  474. The Court 
stated: "[Tlhe Commonwealth of Pennsylvania has acted to arrest what it perceives to be a signif- 
icant threat to the common welfare." Id. at 485. 

245. Id. at 488. 
246. Id. at 492. 
247. Id. at 491 n.20. 
248. Id. at 512. Rehnquist argued that the doctrine "is a narrow exception allowing the gov- 

ernment to  prevent 'a misuse or  illegal use."' Id. (quoting Curtin v. Benson, 222 U.S. 78, 86 
(191 1)). 

249. HENRY DE BRACTON, ON THE LAWS AND CUSTOMS OF ENGLAND (Samuel E. Thorne 
trans., 1968). 

250. 4 WILLIAM BLACKSTONE, COMMENTARIES *166-67 (spelling modernized). 
251. Lucas v. South Carolina Coastal Council, 112 S. Ct. 2886 (1992). 
252. Id. at 2897. 
253. Id. 

Heinonline 8 J. Land Use & Envtl. L. 41 19921993 



42 J. LAND USE & ENVTL. L. [Vol. 8:l 

Recall that in Lucas the majority agreed that a regulation can take 
"all economically beneficial use of land," if the proscribed use could 
have been prohibited under "the State's law of . . . nuisance."254 On 
remand, the South Carolina courts must determine whether the "back- 
ground principles of [the State's] nuisance and property law"255 pre- 
vent Lucas from building permanent structures on his two beachfront 
lots. In most states, determining what constitutes a nuisance depends 
as much on ad hoc, factual inquiries as regulatory takings analysis. 
Both look to the circumstances of the case, the location of the prop- 
erty, and the insights of an evolving society. By adding this state law 
nuisance inquiry to the standards applicable to this narrow category of 
regulatory takings cases, Lucas gave courts a factor to interpret that is 
as vague and hard to apply as the "essential nexus" test in N ~ l l a n . ~ ~ ~  

In future regulatory takings cases, the inquiry as to whether a regu- 
lated use could have been enjoined under state nuisance law should be 
limited to "total takings"2s7 cases, where the regulation prohibits all 
economic or productive use of land. Since these cases constitute a tiny 
fraction of such disputes, one must question the relevance of the nui- 
sance exception to the resolution of the vast remainder of cases where 
some use of the challenger's property remains. 

A regulatory takings analysis essentially invites an inquiry into the 
fairness of the regulatory scheme. Upon proof that particular proper- 
ties are singled out for regulation because of the potentially injurious 
nature of the prohibited use, the fairness of the regulation becomes 
more obvious. In this context, as opposed to the total takings setting, 
courts are not likely to "weigh with nicetywzs8 whether the regulation 
prevents a common law nuisance, nor are they required to do so by the 
Lucas decision. The more the regulator shows that the regulation oper- 
ates to prevent a public injury, the more judges will sense its essential 
fairness and not classify the regulation as a compensable taking. In 
such situations, a court will be more likely to sense that a regulation 
imposes burdens fairly if it concludes that the primary purpose of the 
regulation is to eliminate an injurious use. Injurious uses could include 
nuisances, nuisance-like activities, or conduct akin to a nuisance. 

The New Jersey Supreme Court recently decided a case relevant to 
this analysis. In Gardner v. New Jersey Pinelands Cornrnis~ion,~~~ a 
farm owner, relying on Nollan, challenged a commission regulation 

254. Id. at 2900. 
255. Id. at 2901-02. 
256. Seesupra notes 173-91 and accompanying text. 
257. SeeLucas, 112S.Ct.at2901. 
258. Miller v. Schoene, 276 U.S. 272,280 (1928). 
259. 593 A.2d 251 (N.J. 1991). 
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limiting development of his 217 acre farm to five homes, restricting the 
rest of the land to agricultural uses, and requiring a perpetual deed 
restriction on the property's use to that effect.260 The farm was located 
in the New Jersey Pine Barrens, an area of unique ecological fea- 
t u r e ~ . ~ '  

The clash of interests in this case, placing it in the growth area of the 
was as dramatic as the conflict in Lucas. The plaintiff's land 

was located in one of the most rapidly developing areas in the country, 
situated near "the midpoint of the emerging megalopolis that extends 
from Boston to R i ~ h m o n d . " ~ ~  The Pine Barrens contained numerous 
endangered plant and animal species. The lands also overlaid an aqui- 
fer constituting one of the largest unused sources of pure water in the 
world. The fragile ecology of the area also made it the first natural 
resource area protected by the Natural Reserve Program created by the 
U.S. C ~ n g r e s s . ~  Federal and state legislation created a planning com- 
mission for the Pinelands. Using its zoning powers, the commission 
adopted a comprehensive management plan and land use regulations, 
including those which restricted the plaintiff's parcel. 

The operating technique of the court in reviewing the plaintiff's tak- 
ing challenge is instructive. First, it referenced the Arbitration category 
of cases, calling the commission's regulatory scheme "fundamentally a 
regime of zoning."26s The court noted that regulations from the Arbi- 
tration category must meet the demands of the two-pronged Agins 
test.266 The court stated, however, that when the impacts of a regula- 
tion amount to "particularized restrictions on property with special 
 characteristic^,"^^ the judicial demands of the legislation "become 
more elaborateMM8 and require an analysis of several factors.269 

260. Id. at 253, 256.258-59. 
261. Id. at 253. 
262. See LLEWELLYN, supra note 91. 
263. Gardner. 593 A.2d at 254. 
264. National Parks and Recreation Act of 1978, Pub. L. No. 95-625, 92 Stat. 3492 (codified 

as amended at 16 U.S.C. 8 471i (1988)). 
265. Gardner, 593 A.2d at 257. 
266. Agins v. City of Tiburon, 447 U.S. 255, 260 (1980). A zoning scheme "must substan- 

tially advance legitimate state interests, and it cannot deny an owner all economically viable use of 
the land." Gardner, 593 A.M at 257. 

267. Gardner, 593 A.M at 256. 
268. Id. at 257; see ako Nollan v. California Coastal Comm'n, 483 U.S. 825, 841 (1987) 

("We are inclined to be particularly carqful about the [term 'substantial'] where the actual con- 
veyance of property is [required], . . . since in that context there is heightened risk that the pur- 
pose is avoidance of the compensation requirement.") (emphasis added). 

269. Gardner, 593 A.2d at 257 (citing Penn Cent. Transp. Co. v. City of New York, 438 U.S. 
loll, 124-28 (1978)). 
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Because the challenged regulatory regime involved particularized res- 
trictions on property with special characteristics, the court engaged in a 
lengthy analysis of whether it furthered legitimate state interests or de- 
nied the plaintiff all economically viable use of his land. In undertak- 
ing this analysis, the court began with its observation that the 
legislation "advances a valid public purpose by preventing or reducing 
harm to the public."270 The court reached this conclusion without ref- 
erence to common law nuisance principles. 

The court cited a New Jersey precedent for the proposition that "[a] 
property owner 'has no absolute and unlimited right to change the es- 
sential natural character of his land so as to use it for a purpose for 
which it was unsuited in its natural state and which injures the rights of 
others."'27' Without referencing the "essential nexus" test, the court 
disposed of the plaintiff's Nollan challenge by finding that the regula- 
tion "does not constitute a burden that is unrelated to the essential 
purposes of the regulatory scheme."272 Finally, the court concluded 
that, by allowing the existing agricultural uses to continue and permit- 
ting the development of five houses, the owner could enjoy gainful use 
of the property and that there was "no showing that the economic im- 
pact of the regulations interfere[d] with distinct investment-backed ex- 
pectations. "273 

The decision, though lengthy and careful in its analysis, deferred to 
the regulator and imposed a burden on the challenger to prove that the 
regulation violated the Agins test. In the public injury or arbitration 
context - both referenced in Gardner - this is the classic and time- 
honored approach of the judiciary. 

Recognizing the different categories of takings claims helps one un- 
derstand how judges use their discretion to resolve disputes. Under- 
standing the operating techniques may assist regulators in designing 
legislation that will resist judicial scrutiny. This section suggests meth- 
ods by which regulators may apply the foregoing discussion of the var- 

270. Id. at 258. 
271. Id. (quoting Usdin v. Environmental Protection Dep't, 414 A.2d 280, 288 (Law Div. 

1980). afyd, 430 A.M 949 (N.J. Super. Ct. App. Div. 1981)). 
272. Id. at 259. The court noted that the Pine Barrens deed restriction requirement imposed a 

use restriction, similar to a zoning restriction, not a physical access easement or invasion as found 
in NoNan. In this context, it applied the standard test of whether the "development limitations 
substantially advanced legitimate state interests." Id. (citing Glisson v. Alachua County, 558 So. 
2d 1030 (Fla. 1st DCA 1990)). 

273. Id.at26l. 
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ious takings categories and create fair, equitable, and above all 
constitutional regulations. 

A. Judicial Leeways and Constraints 

The flexibility retained by judges in this field leads to considerable 
frustration on the part of regulators and property owners alike. In Lu- 
cas, the majority of the state supreme court sustained the regulation as 
preventing public injury, conferring special status on "this kind of reg- 
ulation" using common law terms: "no individual has a right to use 
his property so as to create a nuisance or otherwise harm others."274 
The dissent characterized the same regulation as a public values case, 
one that merely promoted tourism and therefore should not withstand 
Fifth Amendment analysis.27s The U.S. Supreme Court majority opin- 
ion flatly labeled the facts as falling in the Undue Burden category 
where compensation must be awarded "without case-specific inquiry 
into the public interest advanced. "276 

Does Lucas teach us that regulators and property owners are subject 
to the whim of judges who simply decide cases according to their life 
experien~e?~" Llewellyn argued that judges are guided by constraining 
principles and techniques and have leeway in deciding cases, particu- 
larly where social values are in flux.278 He suggested that the facts lead 
judges to classify a dispute and that from such classifications they 
search for the applicable rules of law. In the regulatory taking field 
there are four types of fact patterns, classified as: Arbitration category 
cases,279 Undue Burden category  case^,^ Public Values category 
cases,281 and Public Injury category cases.B2 In these categories, there 
are some constraints on the judiciary and some leeways. 

274. Lucas v. South Carolina Coastal Council. 404 S.E.2d 895, 898-99 (S.C. 1991) (citing 
Keystone Bituminous Coal Ass'n v. DeBenedictis, 480 U.S. 470, 491 (1987)). rev'd, 112 S. Ct. 
2886 (1992). 

275. Id. at 906. 
276. Lucas v. South Carolina Coastal Council. 112 S. Ct. 2886,2893 (1992). 
277. There is validity to the observation that reviewing courts have great discretion to define 

the issues and thereby predetermine the result. Seesupm note 101. This happened in Nollan where 
the U.S. Supreme Court focused on the weakest of several Coastal Commission justifications for 
the lateral easement-viewshed protection-and then proceeded to find no "essential nexus" be- 
tween the easement and that objective. The material that follows discusses both these leeways and 
the influences that constrain judicial discretion. These factors also help explain how discretion and 
constraints influence the way judges behave. Would, for example, the majority in Nollan have 
used its discretion to define the issues as it did if it had not been dealing with an undue burden 
case involving an invasion of the owner's possession? 

278. See supra notes 91-101 and accompanying text. 
279. See supm part 1V.A. 
280. See supra part 1V.B. 
281. See supra part 1V.C. 
282. See supra part 1V.D. 
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In certain ways, judges seem constrained. First, they are committed, 
in all four categories of cases, to search for fundamental fairness in the 
challenged regulation. Second, they make two demands of all regula- 
tions, following the Agins prescription: the regulation must substan- 
tially advance a legitimate public interest and must not take all 
economically viable use of the property from the owner.283 Third, 
judges very seldom question a legislative finding that a particular ob- 
jective is a legitimate subject justifying public regulation of private 
rights. Fourth, in determining whether the property owner is unfairly 
burdened, they will search for reciprocity of advantage and whether 
similar properties are treated in the same way. Finally, they will put the 
initial burden of proving the unconstitutionality of the regulation on 
the challenger. In the Undue Burden category this burden requires only 
that the owner show an invasion of the possession or that there has 
been a total taking. 

In other ways, judges enjoy Ieeways that they are more likely to use 
where they sense that relatively few owners have been singled out to 
bear a burden in the public interest. Since public benefit and public 
injury cases tend to involve particularized restrictions on properties 
with special characteristics, judges tend to proceed with greater care 
and to analyze, in more detail, whether these particular burdens are 
justified. The cases have not articulated the precise levels of judicial 
scrutiny applied in these cases. The court may engage in an ad hoc, 
factual inquiry of sufficient intensity to satisfy itself that the regulation 
is essentially fair. In such cases, the relationship between the regulatory 
objective and the means chosen to accomplish it may be examined 
more carefully. If judges find that the regulation prevents uses of 
property that are injurious to the public, the fairness of the regulation 
is more evident than when the regulation merely promotes public val- 
ues or sensibilities. In these latter cases, judges are more likely to en- 
gage in multi-factor balancing of the public and private interests 
affected by the reguIation. Nonetheless, judges are not constrained to 
use any particular set of factors, nor are they required to balance or 
weigh them in any preordained way. 

The sum of the U.S. Supreme Court regulatory takings case law is 
that the vast majority of regulations will be undisturbed by the courts, 
simply because judges are trained to defer to legislative determinations, 
absent a showing of essential unfairness which is absent in most cases. 
The much touted ambiguity of the case law and the use of stricter stan- 
dards arise in very unusual fact situations such as the total takings con- 

-- 

283. Agins v.  City of Tiburon, 447 U.S. 255,260-61 (1980). 
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text, an invasion of possessory rights, or a rather obvious trammelling 
of fundamental rights. Generally, this ambiguity and these stricter 
rules apply only to similar fact patterns. 

B. Principle of Maximum Fairness 

The practical lesson to be learned from the foregoing analysis is that 
land use regulators should strive to achieve essential fairness rather 
than relax with the assumption that their regulations are presumed 
valid. For a variety of reasons, those who draft regulations should fol- 
low a principle of maximum fairness and engage themselves in the ex- 
ercises undertaken by the courts in close cases. The following 
principles should guide their inquiry: 

1. A regulatory regime that is generally fair might seem 
unduly burdensome as applied to a particular owner, triggering 
more careful judicial analysis, a takings finding, and public 
cost and embarrassment. 

2. Because judges do enjoy leeways in this field, and the 
rules in one category of cases can bleed through to other 
categories, there is no guarantee that a given set of facts will be 
placed in a particular category. 

3. By proceeding fairly in regulating land uses, situations 
that lead courts and commentators to use phrases like "out- 
and-out plan of extortion"2s4 and "predatory regulatory 
practices"285 can be avoided along with the perception that land 
use regulation, in general, has gone too far. Unless this 
happens, victories in the courtroom can be negated in 
legislative chambers. The Private Property Rights Act of 1991, 
pending in the  Senate  and  suppor ted by t he  Bush 
administration, would subject all federal regulations to a 
"takings impact analysis" that would constrain the issuance of 
needed and useful r egu la t i~ns .~  Such legislative proposals are 

284. Nollan v. California Coastal Comm'n. 483 U.S. 825.837 (1987). 
285. Bruce W. Burton, Predatory Municipl Zoning Practices: Changing the Presumption of 

Constitutionality in the Wake of the "Takings Trilogy" 44 A m .  L. REV. 65,92 (1991). 
286. The Private Property Rights Act of 1991. S. 50, ]OM. Cong., 1st Sess. (1991); see supra 

note 92. Bills requiring state agencies to conduct a takings impact analyses prior to the issuance of 
new regulations have been introduced in state legislatures in at least the following states: Ala- 
bama, see S. 84, Reg. Sess., 1992 Ala. Acts; Arizona, sw H.R. 2236, S. 1005, 40th Leg., 2d Sess., 
1992 Ariz. Sess. Laws; California, see A. 1557. Reg. Sess.. 1991 Cal. Stat. (applicable to Fish and 
Game Commission; died in committee); Delaware. see S. 130. 136th Leg.. Reg. Sess., 1991 Del. 
Laws; Kentucky, see H.R. 768, Reg. Sess., 1992 Ky. Acts; Maine, see S. 664, 115th Leg., 2d 
Sess., 1992 Me. Laws; Missouri, see H.R. 1721.86th Leg., 2d Sess., 1992 Mo. Laws; New Hamp- 
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less likely to succeed if there is no perceived need for their 
protections. 

4. Productive use of  land is respected by the law. 
Regulations that intrude on such uses only so far as necessary 
to accomplish their environmental or other public objective are 
less vulnerable to invalidation by judges trained to respect 
private rights as we11 as the discretion of legislatures. 

If regulators ignore this call for maximum fairness they run the risk 
of offending the sensibility of the court and having their determina- 
tions scrutinized more rigorously. Regulations designed to be fair are 
less likely to offend the court's "sense of justice." If a reviewing court 
senses a balanced regulation, it is less likely to conclude that the Tak- 
ings Clause is implicated, and will tend to adopt a deferential posture. 

I .  Supporting Justification 

Land use regulations not based on adequate findings to justify their 
private burdens will tend to throw judges back on their own sense of 
fairness. For this reason, regulations should always contain detailed 
findings of fact that support their adoption and impacts. As Justice 
Scalia counselled, however, this needs "to be more than an exercise in 
cleverness and irnaginati~n."~~' In justifying any regulation, or analyz- 
ing whether it is constitutional, there are several key questions: 

1 .  Legitimate Objective. Is the public objective pursued by 
the  regulatory scheme clearly stated and convincingly 
supported? 

2.  Nexus. Is the close connection between the regulatory 
means and the burdens imposed obvious on the face of the 
regulation? 

3. Reciprocity of Advantage. Is it possible to characterize 
the regulatory scheme as an arbitration matter? Are the 
burdens of the regulation shared by a relatively large number 
of property owners including all similarly situated owners? Are 
there any speciaI benefits from the reguIation that run to those 

shire, see H.R. 681, ISM Leg., Reg. Sess., 1991 N.H. Laws; New York, see A. 9110, 214th Leg., 
2d Sess., 1992 N.Y. Laws; Oklahoma, see H.R. 1495,43d Leg., 2d Sess., 1991 Okla. Sess. Laws; 
South Carolina, see S. 188, 1230 & 1254, 1991 S.C. Acts; Vermont, see P. 14, 61st Leg., 1st Sess., 
1992 Vt. Laws; Washington, see S. 5122, 5539 & 6201, 52d Leg., Reg. Sess., 1991 Wash. Laws. 

287. Nollon, 483 U.S. at  841 ("We view the Fifth Amendment's Property Clause to be more 
than a pleading requirement, and compliance with it to be more than an exercise in cleverness and 
imagination."); see also Lucas v. South Carolina Coastal Council, 112 S. Ct. 2886, 2898 11.12 
(1992). Note that this precaution was articulated in Nollan, an undue burden case. 
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owners? If the regulation burdens a.relatively few owners, is 
there a convincing justification? 

4. Undue Burden. Does the regulation effect, directly or 
indirectly, an invasion of the owner's possessory rights? Is 
there any other alternative to accomplishing the regulatory end 
that does not involve an invasion? If the regulation effects a 
result that appears to constitute a traditional government 
enterprise,288 such as the preservation of open space, is there a 
convincing rationale for regulating rather than taking the 
property under eminent domain? Is there a possibility that the 
regulation will prevent all productive use of particular 
properties? If so, could such use be prevented under the state's 
nuisance law? Does the regulation have hardship exceptions to 
prevent total takings? If not, is their absence justified? 

C. Regulatory Takings and the Comprehensive Plan 

Judges will have fewer occasions to second guess regulators when it 
is obvious that considerable and comprehensive planning went into the 
structure of the regulatory program. This is illustrated in Gardner v. 
New Jersey Pinelands Cornmis~ ion ,~~~  where federal2g0 and s t a t e 1  legis- 
lation designed to protect the New Jersey Pine Barrens led to the crea- 
tion of a comprehensive scheme of regulation. The legislation 
addressed a considerable number of factors, despite its primary focus 
on the preservation of the fragile ecosystem. For example, the state 
authorized the designation of "protection areas" for the promotion of 
agriculture and "appropriate patterns of compatible residential, com- 
mercial, and industrial de~elopment ."~  The Pinelands Commission 
adopted land use regulations, based on and consistent with a compre- 
hensive management plan, subject to the approval of the Secretary of 
the Interior of the United States. In this regime, the legislature and its 
regulatory agency arbitrate a full range of public concerns and private 
interests .293 

In Gardner, the court quickly saw the analogy between this regula- 
tory approach and zoning: "Because the Pinelands scheme is funda- 

288. See supra note 161. 
289. 593 A.2d 251,257 (N.J. 1991). 
290. National Parks and Recreation Act of 1978, 16 U.S.C. O 471i (1988). 
291. The New Jersey Pinelands Protection Act, N.J. STAT. ANN. QQ 13:18A-1 to -29 (West 

1991). 
292. Gardner, 593 A.2d at 254-55. 
293. Id. at 255. 
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mentally a regime of zoning, takings doctrine dealing with zoning is 
particularly r e l e ~ a n t . " ~ ~  The court noted, as well, that the regulation 
had a particular impact on property with special characteristics. This 
placed the Pine Barren legislation in a category of "complex, special- 
purpose regulations"29s where the demands of the judicial takings anal- 
ysis may become more elaborate. The tone of the court's analysis in 
this dual context, however, remained respectful of the legislative deter- 
minations. 

Under the Pine Barrens program, the large-scale reciprocity of ad- 
vantage in the regulatory scheme inheres in the concern for economic 
as well as ecological interests, paralleling the breadth of concern of 
zoning itself. As Justice Stevens wrote in his dissent in Lucas, 
"[plerhaps the most familiar application of this principle of generality 
arises in zoning cases. A diminution in value caused by a zoning regu- 
lation is far less likely to constitute a taking if it is part of a general 
and comprehensive land-use plan. "296 

Public agencies adopt and enforce many land use regulations that 
are either parochial or narrow in their focus. Local governments tend 
to be parochial, limited in their concern to property and affairs within 
their geographical b o ~ n d a r i e s . ~  State and federal environmental regu- 
lations tend to focus narrowly on issues such as air quality, an estuary, 
an aquifer, specific wetlands, a scenic river, or a toxic waste site. When 
these regulations stray from public injury prevention, as the minority 
of the South Carolina Supreme Court found in Lucm, they risk invali- 
dation under takings scrutiny. This risk is abated, however, if they are 
part of a more comprehensive approach such as that found in Gard- 
ner. Judges more easily find that regulations carrying out the objec- 
tives of a comprehensive plan accord with the principle of generality, 
confer reciprocal advantages, fall into the arbitration' class, and merit 
the full deference of the reviewing court. 

With single-purpose regulations, emanating from state and federal 
agencies, and with parochial local regulations, it is less clear that the 
public interest is fully considered and that the regulatory scheme, in 

294. Id. at 257. 
295. Id. 
2%. L u w  v. South Carolina Coastal Council, 112 S. Ct. 2886, 2923 (1992) (Stevens, J . ,  

dissenting); see supra note 141. Luces is properly distinguished from Gardner by the fact that the 
Pine Barrens regulations left the owner some discrete and valuable uses, while the Beachfront 
Management Act in Lucm did not. This difference can be perceived in the structure of the legisla- 
tive scheme: the Beachfront Management Act is more narrowly focused on preserving the fragile 
ecosystem, while the Pine Barrens regulations, although preservation-minded, focused more 
broadly on allowing economic uses. while still preserving the ecosystem. 

297. See Golden v. Ramapo. 285 N.E.2d 291, 299 (N.Y. 1972) ("[C]ommunity autonomy in 
land use controls has come under increasing attack . . . because of its pronounced insularism."). 
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balance, bestows reciprocal benefits as broadly as possible. The lack of 
order in a system of uncoordinated regulations, some parochial, some 
narrow in focus, is itself burdensome. Developers often face multiple- 
agency reviews by different levels of government. Obviously, a com- 
prehensive and coordinated system of land use regulation furthers the 
essential fairness sought by courts in examining regulations. 

The relatively recent appearance of comprehensive state-wide land 
use legislation, coinciding with the quickening pace of regulatory tak- 
ings challenges, is intriguing.298 Such initiatives, often called growth 
management statutes, generally require that state and local regulations 
be tied to comprehensive land use plans. The plans articulate state- 
wide land use objectives and local plans must relate to or be consistent 
with those objectives. The plans place emphasis on need analysis, data 
gathering, and the integration of that information. Information is of- 
ten assembled at the regional level and regulations are tied to meeting 
regional needs. The plans that result tend to be comprehensive in sub- 
ject matter and geographical focus, truly arbitrating a broad range of 
public and private interests in a uniform fashion. These plans in turn 
justify specific land use regulations at the local level and guide the issu- 
ance of single-purpose regulations by state agencies. Ultimately, they 
coordinate the expenditure of local, state, and federal funds on capital 
infrastructure such as bridges, public transit, highways, and water and 
sewer systems. 

When a regulation, challenged as a taking, is carefully integrated 
into such a comprehensive system of land use regulation, the natural 
tendency of judges to defer to law makers will be reinforced greatly. If 
stricter scrutiny poses a threat to the potency of land use regulations, 
then comprehensive and intelligent legislation that adheres to the prin- 
ciple of maximum fairness will keep control where it historically has 
been. Absent a showing by a particular property owner of an egregious 
burden, judges and justices are more likely to behave as they did in 
Gardner, deferring in tone and substance to the rule of law as compe- 
tently expressed by the elected representatives of the people. 

298. See Symposium, Growth Management and the Environment in the 1990s. 24 Lou. L.A. 
L. REV. 905 (1991). At least the following states have adopted growth management statutes: nor- 
ida, see FLA. STAT. ANN. $8 163.3161-.3243 (West 1990 & Supp. 1992); Georgia, see GA. CODE 
ANN. ch. 36-70 (Michie Supp. 1992); Hawaii, see HAW. REV. STAT. ch. 13-205 (1985 & Supp. 
1991); Kentucky, see KY. REV. STAT. ANN. $9 100.lll-.I97 (MichieIBobbs-Merrill 1982 & Supp. 
1990); Maine, see ME. REV. STAT. ANN. tit. 30-A, $8 4311-44 (West 1991); New Jersey, see N.J. 
STAT. ANN. $8 40:55D-1 to -112 (West Supp. 1990); Oregon, see OR. REV. STAT. ch. 197 (1991); 
Rhode Island, see R.I. GEN. LAWS ch. 45-22 (1991); Vermont, see VT. STAT. ANN. tit. 24, $8 
4301-87 (1975 & Supp. 1991); Washington, see WASH. REV. CODE ANN. ch. 36.70A (West 1991 & 
Supp. 1992). 
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