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constitutes one of the strongest currents in United States jurisprudence
on remedies for group inequality.

1. United States Jurisprudence Increasingly Reflects Fluidity

Fluidity, it may be argued, already characterizes Supreme Court
jurisprudence on affirmative action and districting. In both areas, over
the course of decades, the Court has established a perspective on the
relationship between the neutrality of the state and racial identity. This
jurisprudence has clearly indicated support for policies that emphasize a
multiplicity of factors over hard numbers and “wooden” racial identity.
Focusing on remedies for racial inequality in the gender context requires
the acknowledgment that issues of race and gender arouse distinct
debates and concerns. However, the advanced level of debate over
affirmative action in the United States makes it the logical point of
departure for an examination of the relationship between the neutrality
of the state and remedies for group inequality.

Although fluidity draws on critical theory, it answers liberal concerns
that quotas violate the neutrality of the liberal state. Fluid remedies may
achieve the goals set out by Bruce Ackerman and others regarding the
institution of measures improving equality in society.”™ Ackerman’s
objection to affirmative action as focusing on inequality points towards
the need to pursue goals with consistent methods. Explicitly fluid
remedies may remedy group inequality in specific circumstances with
clear goals, and lack the negative effects that lead Ackerman and others
to reject differential treatment.

The following subpart will summarize this widely-discussed area of
the law to demonstrate the ample parallels between current
jurisprudence and Mansbridge’s fluidity argument. It is interesting that

1043-46. Johnson recognizes that the presumption that quotas violate the neutrality of the
state has been used to defeat affirmative action programs. Johnson has argued that “all
affirmative action programs, irrespective of whether quotas were or were not used, were
initially mischaracterized as quota programs designed to usurp white males’ rights and
jobs. Thus, notwithstanding the evidence to the contrary, the effects of affirmative action
programs were distorted to raise the specter that significant white jobs and opportunities
would be lost unless ‘quota-type or based affirmative action programs” were reigned in.”
Id. at 1059. For Johnson, the use of mandatory quotas would help rectify this situation by
making minority representation in educational institutions proportional to representation
in society as a whole, for qualified individuals. See id. at 1044. Johnson’s more traditional
pro-quota argument would benefit from Mansbridge’s fluidity point, that the potential ill
effects of quotas may be mitigated through the fluidity in remedies advocated by
Mansbridge.

* See, e.g., ACKERMAN & ALSTOTT, supra note 58.
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fluidity, an anti-essentialist argument arising from critical theory, can be
described as defining recent United States jurisprudence on balancing
neutrality and remedies for group inequality.

2. Fluidity in Race-Conscious Districting

Districting cases since the early 1990s have attempted to define what
constitutionally acceptable race-consciousness looks like. In Shaw v.
Reno,”™ the Supreme Court initiated a line of cases in which it began to
limit, some say drastically, the level of race-consciousness a state may
employ in drawing districts.”™ In Shaw, the Court held that a black-
majority North Carolina district violated the constitutional rights of the
district’s voters, who were forced to be part of a voting district plainly
designed to be a black majority district. Justice O’Connor characterized
the dilemma as one in which blacks had to suffer the “stigma” of being
part of a district designed by race-conscious legislators to provide
representation for them.”™ Miller and other subsequent cases extended
the line of Supreme Court inquiry around whether race is the
predominant factor in district-line drawing.”

More rtecently, in Georgia v. Ashcroft,”™ the Court substantially
weakened section 5 of the VRA by upholding Georgia’s refusal to alter
its redistricting plan as ordered by the District Court. The decision
broadened a State’s right to preclude a plan even if it reduced minority
voters’ ability to elect their preferred representatives, as long as it
preserved their “opportunity to participate in the political process.”**
This reasoning provoked the criticism that the Court separated
minorities” section 5 protection from their opportunity to win elections.
Given Georgia’s history of racial discrimination, the result may “depress
a minority group’s voting strength.””  Without “the invaluable

# Shaw v. Reno, 509 U.S. 630 (1993).

®  See Lani Guinier, (E}racing Democracy: The Voting Rights Cases, 108 HARV. L. REV. 109,
109-10 (1994) [hereinafter Guinier, (E)racing Democracy).

* Shaw, 509 U.S. at 689 (Souter, ]., dissenting) (providing an interestingly suggestive
critique of the notion of “stigma”). Shaw also emphasized the bizarre geographic shape of
the voting district as a factor in the Court’s conclusion that the construction of the district
violated the Equal Protection Clause. See Richard H. Pildes & Richard G. Niemi, Expressive
Harms, "Bizarre Districts,” and Voting Rights: Evaluating Election-District Appearances After
Shaw v. Reno, 92 MICH. L. REV. 483, 483-84 (1993).

** Darren Rosenblum, Ouvercoming “Stigmas”: Lesbian and Gay Districts and Black
Electoral Empowerment, 39 How. L.J. 149, 151, 159 (1995).

* Georgia v. Ashcroft, 539 U.S, 461, 537 (2004).

* Id.

*' Pamela Karlan, Georgia v. Ashcroft and the Retrogression of Retrogression, 3 ELECTION
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bargaining chip” of section 5, minority voters’ effective exercise of the
franchise will be weakened.” If section 5 remains an essential remedy
for black underrepresentation, it bears a mark of fluidity in that its status
is not permanent — it is up for reauthorization in 2007.”° Between Shaw
and Georgia v. Ashcroft, the movement on the Court clearly has been
toward increasingly strict adherence to, in the Court’s own language,
“colorblindness” over “race-consciousness.”

Despite this movement toward “neutrality,” race-consciousness is still
necessary and constitutional. As Peter Rubin has argued, that some level
of race-conscious districting may be required to prevent vote dilution:**
“A properly tailored examination of the use of race in the drawing of
electoral districts — an examination that could appropriately be
denominated “strict” — would begin by identifying which of the
possible risks and harms associated with the government’s use of race
are present in the context of race-conscious districting, and, more
specifically, which of these risks and harms are present in the particular
districting plan at issue.”*® Instances of permissible race-consciousness
include those where race is a factor, but not the predominant factor.
Critics have argued that this race-consciousness balance merely waters
down the VRA’s standards and permits discrimination anew.

A charitable interpretation of this awareness and avoidance of race in
districting may be said to reflect some attempt at balancing the neutrality
of the state with concerns for group inequality. Critics of the Court’s
introduction of colorblindness into the discourse after Shaw
appropriately argue that it weakens the already balanced test used for
district line drawing. Recoiling from “wooden” classifications, the
Court’s hardening of neutrality nonetheless reflects some level of
fluidity. As with districting, United States jurisprudence elevates
fluidity in remedies in the affirmative action context.

D. Fluidity in Affirmative Action

Districting that balances the neutrality of the state with remedies for
racial inequality does reflect some fluidity, but the more impassioned

L.J. 21, 31 (2004).

%2 Id. at 35. But see Samuel Issacharoff, Is Section 5 of the Voting Rights Act a Victim of Its
Own Success?, 104 COLUM. L. REV. 1710, 1731 (arguing that Section 5 may have succeeded in
its purpose and that its re-authorization in 2007 may not be necessary).

** Issacharoff, supra note 262, at 1731.

** Peter J. Rubin, Reconnecting Doctrine and Purpose: A Comprehensive Approach to Strict
Scrutiny After Adarand and Shaw, 149 U. PA. L. Rev. 1, 32 (2000).
* Id. at 123.
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discussion arises in affirmative action. This most central terrain in the
debate over remedies for inequality lies in expanding access to education
in a knowledge-based economy such as that of the United States. As
many have argued, university education is the “guardian at the gate of
our democratic ideals,”™ ensuring the maintenance of our
“opportunarian ideals.”” Fluidity colors the direction of recent
affirmative action cases. On June 23, 2003, the Supreme Court of the
United States decided two parallel cases, Grutter v. Bollinger and Gratz v.
Bollinger, involving race-conscious admission processes at the University
of Michigan Law School and at the University of Michigan.™

To summarize these cases, in Gratz, the Office of Undergraduate
Admissions assigned a value to each of several factors, includingg
performance measures as well as elements of the applicant’s identity.™
Under the earlier version of their policy, virtually all qualified African-
American, Hispanic, and Native American applicants were granted
admission because they were considered to be “underrepresented
minorities” by the university.”" Over the course of the late 1990s, the
formula changed, always accommodating some recognition of racial
diversity.”" After being denied admission in 1995 and 1997, petitioners

% Lani Guinier, Admissions Rituals as Political Acts: Guardians at the Gates of Our
Democratic Ideals, 117 HARV. L. REv. 113, 113 (2003) [hereinafter Guinier, Admissions Rituals].

%7 E. DIGBY BALTZELL, THE PROTESTANT ESTABLISHMENT: ARISTOCRACY AND CASTE IN
AMERICA 351 (1964), quoted in Guinier, Admissions Rituals, supra note 266, at 113.

% See Gratz v. Bollinger, 539 U.S. 244 (2003); Grutter v. Bollinger, 539 U.S. 306 (2003).

** Points were assigned to each factor, totaled, and added to the applicant’s Grade
Point Average (“GPA”) to yield a “GPA 2" score. When marked on a grid containing GPA
2 scores on the vertical axis and SAT/ACT scores on the horizontal axis, applicants would
fall into certain regions of a grid. These regions would dictate one or more steps to be
taken. See Gratz, 539 U.S. at 254. For example, placement on the grid would indicate which
applicants should be admitted or rejected. In addition, the grid indicated when decisions
should be delayed for further information or postponed for further consideration. See id.

70 See id. at 253-54. During the period relevant to the litigation, the University changed
its admissions guidelines several times. However, the significant factors are outlined. See
id. at 253.

7 In 1995, applicants with identical GPA 2 and SAT/ACT scores “were subject to
different admissions outcomes based on their racial or ethnic status.” Id. In 1997,
additional factors such as “underrepresented minority status, socioeconomic disadvantage,
or attendance at a high school with a predominantly underrepresented minority
population” were considered. This policy resulted in Caucasian in-state applicants falling
in one region on the grid having their applications postponed for a final decision while a
minority applicant falling within the same cell being admitted. See id. In 1998, the
admissions policy was again changed, this time in favor of a “selection index.” Applicants
could score a maximum of 150 points, based on a combination of the factors enumerated
above. In addition, applicants could be awarded an additional 20 points if they were
members of underrepresented ethnic or minority groups. See id. Students scoring between
100 and 150 would be granted admissions, between 95 and 99 were either admitted or

HeinOnline -- 39 U.C. Davis L. Rev. 1175 2005-2006



1176 University of California, Davis [Vol. 39:1119

brought suit, claiming violations of the Civil Rights Act and the Equal
Protection Clause.” In its analysis, the Supreme Court applied strict
scrutiny to examine whether the policy used “narrowly tailored means
that further compelling governmental interests.””” In Gratz, the Court
rejected the undergraduate admissions policy as failing to consider each
applicant on an individual basis.”

In Grutter, the Court upheld the Law School’s race-conscious
admissions process because it required the review of a broad range of
applicant materials and incorporated flexibility in assessing applicants’
talents, experiences, and potential to contribute to classmates’ learning.275
According to written policy, Law School admission was not granted
unless applicants were expected “to do well enough to graduate with no
serious academic problems.””* The Law School policy did not provide
for an automatic admission or rejection based on calculations, but rather
took account of a variety of “‘soft’ variables,””” one of which was the
goal of achieving “diversity which has the potential to enrich everyone’s
education and thus make a law school class stronger than the sum of its
parts.””

These two cases, following Bakke, reflect a substantial level of fluidity,
advocating admissions programs that advance diversity through

postponed, between 90 and 94 postponed or admitted, 75 and 89 delayed or postponed,
and 74 or below were delayed or rejected admissions. See id.

72 The suit was based on Title VI of the Civil Rights Act of 1964, 78 Stat. 252, 42 US.C. §
200d, and the Equal Protection Clause of the Fourteenth Amendment. See Gratz, 539 U.S. at
257. Under that clause of the Fourteenth Amendment, “no State shall . . . deny to any
person within its jurisdiction the equal protection of laws.” Title VI provides that “no
person in the United States shall, on the grounds of race, color, or national origin, be
excluded from participation in, be denied the benefits of, or be subjected to discrimination
under any program or activity receiving Federal financial assistance.”

7 Id. (quoting Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 227 (1995)). Strict
scrutiny is always applied in cases where race is a factor.

¥t See id. at 271. This precedent was outlined by Justice Powell in his opinion in Bakke
where race and ethnic background considerations were permissible as “plus” factors in the
admissions process. In accordance with Bakke, admissions systems should be flexible
enough to consider all relevant elements of diversity. Each applicant should be considered
as an individual capable of contributing “to the unique setting of higher education.” Id.

7 See Grutter v. Bollinger, 539 U.S, 306, 315 (2003).

76 Id

¥ M.

7 Id. The term “diversity,” as used by the Law School, was not limited to racial and
ethnic characteristics. See id. Race and ethnicity were, nevertheless, considered “plus”
factors. Instead, the school focused on characteristics that would contribute to classes
composed of students capable of continuing the tradition of Michigan graduates. See id. at
316.
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“individualized non-mechanical review.”” Justice O’Connor’s view in
Grutter is that an admissions program “must remain flexible enough to
ensure that each applicant is evaluated as an individual and not in a way
that makes an a&plicant’s race or ethnicity the defining feature of his or
her application.”™ This contextualized analysis avoids numerical scores
with automatic admissions results.

Despite the implicit recognition that admissions policies must
necessarily pay “some attention to numbers” the Court has rejected
numerical goals as quotas,” because of the lack of flexibility in such
targets.282 Justice Souter, in his dissent in Gratz, defined a quota as
something that “‘insulate[s]’ all nonminority candidates from
competition from certain seats.”” Instead of quotas, in light of the
rulings in Grutter and Gratz, scholars and advocacy groups have
endorsed greater experimentation in diversity programs to evaluate
applicants holistically and “periodically review whether race-neutral
alternatives exist.”*

Fluidity finds substantial support in affirmative action theory. Prior to
Grutter and Gratz, Akhil Amar and Neal Katyal argued that more recent
considerations of affirmative action suggest fluid remedies. “Race-based
classifications impose wooden notions of what it means to be diverse;
racial considerations, by contrast, permit and indeed require evaluation

¥ Id. at 334. For a persuasive argument on the flexibility requirement in affirmative
action post-Grutter, see Leslie Yalof Garfield, Back to Bakke: Defining the Strict Scrutiny Test
for Affirmative Action Policies Aimed at Achieving Diversity in the Classroom, 83 NEB. L. REV.
631 (2005).

™ Grutter, 539 U.S. at 336.

#  Id. (quoting Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 323 (1978)).

282 Id'

*  Gratz v. Bollinger, 539 U.S. 244, 293 (2003) (quoting Bakke, 438 U.S. at 317).

#® Guinier argues that after Grutter and Gratz, “the leadership in higher education
needs to be bold.” Guinier, Admissions Rituals, supra note 266, at 222; Mexican American
Legal Defense and Educational Fund (MALDEF) et al,, Bend It, Don't End It: Affirmative
Action and the Texas Ten Percent Plan After Grutter and Gratz, 8 HARV. LATINO L. REv. 33
(2005). As MALDEEF argues, the Supreme Court ruling in Grutter overrules a Texas state
court decision holding that the desire to obtain a diverse student body was not a
compelling reason justifying minority school admissions using affirmative action. The
Texas plan guaranteed placement in any Texas public university for students graduating
high school in the top ten percent or higher. The ten percent plan has contributed to racial,
socio-economic, and geographical diversity at Texas schools. The ten percent rule,
however, according to MALDEF, should not be used alone; it should be combined with
other affirmative action programs. The authors point out that minority admissions at
Texas A & M, particularly black admissions, dropped from over 18% before the ten percent
plan was implemented to just over 12% after implementation, despite the increasing
number of minority graduation. Similar figures are present at other institutions across the
state. See id. at 35.
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of a whole person.”” Amar and Katyal contrast current, fluid standards
with quotas, which “create the impression that minority students are
admitted because of the seats wholly set aside for them and only them,
and they imply that race is altogether different from other diversity
factors in the ‘mormal’ and ‘pure’ admissions process.””* Amar and
Katyal argue that successful affirmative action programs depend on
moving beyond “wooden” categories toward fluid remedies.”

Post-Grutter scholars have followed this emphasis. As Lani Guinier
argues: “admissions decisions are a process, not . . . a fixed point on a
scale . . . using numbers as a source of accountability rather than
certainty.””  Anti-subordination remains the goal of affirmative
action.” O’Connor’s insistence that affirmative action remedies for
inequality be limited to a term of twenty-five years reflects the goal of
keeping remedies fluid so that affirmative action programs do not reify
the same subordinated identities they intend to subvert.””

The fluidity of United States remedies for group inequality directly
applies to the questions raised by Parity regarding electoral gender
inequality.

E. Women, the Underrepresented Gender

The United States will not adopt Parity because of the reasons in Part I,
above, that make it such a foreign concept. In addition, as discussed
above, Parity’s provisions lack the fluidity that typifies United States
remedies for group inequality. Parity does, however, suggest new ways
for United States scholars to consider the balancing of neutrality and
group inequality remedies. It also suggests that United States
commentators consider the possibility that: 1) women may be
underrepresented in the United States political system and that 2) this
inequality merits a remedy.

As stated in Part I, this Article does not seek to present a complete
argument that electoral gender inequality should be remedied. Rather, it

#  Akhil Reed Amar & Neal Kumar Katyal, Bakke’s Fate, 43 UCLA L. REv. 1745, 1772
(1996).

= Id,

¥ Id. at 1776.

*  Guinier, Admissions Rituals, supra note 266, at 223.

* Victor C. Romero, Are Filipinas Asians or Latinas?: Reclaiming the Anti-Subordination
Objective of Equal Protection after Grutter and Gratz, 7 U. PA. J. CONST. L. 765 (2005).

¥ Grutter v. Bollinger, 539 U.S. 306, 311 (2003) (“We expect that 25 years from now, the
use of racial preferences will no longer be necessary to further the interest approved
today.”).
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argues that an appropriately fluid remedy for electoral gender inequality
would belong within the tradition of group inequality remedies that
coexist with neutrality principles. If it can be said that some of the
remedies Mansbridge labels “quotas” do not violate the neutrality of the
liberal state, as a normative question, should some remedy for electoral
gender inequality be adopted? In addition, extending current voting
rights structures, as some have argued®' would fail to remedy a problem
that concerns gender and not race, which has been the focus of voting
rights  remedies. Fluidity mandates that remedies for
underrepresentation center on the nature of the problem: gender
inequality.

1. Fluidity, Gender and Women'’s Representation

Fluidity, as an anti-essentialist strategy, requires further investigation
into the use of the category of women. The most common feminist
definition of sex and gender distinguishes these terms as follows: “‘sex’
refers to the anatomical and physiological distinctions between men and
women; ‘gender,” by contrast, is used to refer to the cultural overlay on
those anatomical and physiological distinctions.”” Contemporary
feminists use the term “gender” more widely because the broader
dimensions of identity in society matter more than anatomical
distinctions. Analyzing the lessons of Parity in the context of women’s
underrepresentation in the United States, it must be noted that Parity,
and indeed much of the discussion of political inequality centers on
“women” (implicitly referencing sex) instead of gender. Parity and
many other remedies for electoral gender inequality rely on the gender
binarism of women and men in the determination of representation.

Anti-essentialists and transgender activists criticize the categories men
and women as presuming cultural constructs to be natural realities.
These categories actually contain a myriad of genders, formed
genetically, biologically and culturally,” with biological traits which
include “chromosomal variables, genital and gonadal variations,
reproductive capacities, [and] endocrinological proportions.”” In

»' Becker, supra note 8, at 258-59.

2 Grutter, 539 U.S. at 311.

#  See Darren Rosenblum, supra note 74, at 505-06; Fausto-Sterling, supra note 1, at 20-
21,

» STOLTENBERG, supra note 1, at 28. Scientists generally agree that there are seven
gender traits that constitute one: 1) Chromosomes; 2) Gonads; 3) Hormones; 4) Internal
reproductive organs; 5) External genitalia; 6) Secondary sexual characteristics; and 7) Self
identity. Smith, supra note 1, at 972. Fifteen years later, the New York Supreme Court of
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addition, the existence of transgendered people makes it clear that the
gender binarism of women and men does not accurately describe
humanity in toto.

Not only does Parity fail to acknowledge this complexity, but the
principal arguments in its favor center on the duality “sexuée” of the
polity. As a consequence, a political party could violate Parity with too
many women candidates — Parity mandates absolute equality.
Designed to empower women, this structure itself imposes essentialist
notions of identity.

Remedies for group inequality should avoid essentializing the
purported beneficiaries by maintaining fluidity. Rather than engage a
notion that men and women should be absolutely equal in political
power, remedies should focus on the gendered nature of electoral power,
as well as the attendant political and cultural exclusion of women from
electoral power. Women’s political status has been “historically
subordinate.””™ As such, remedies should be adopted to balance the
power disparity focusing on women. Remedies for the gendered nature

. of political power raise the issue of descriptive representation.

2. Parallel Dichotomies: Revisiting Descriptive Representation

Descriptive representation merits further examination given Parity’s

‘reformulation of the universal. Joan Scott’s analxsis of Parity points to

the feminist redefinition of French universalism.” One can argue that
Parity made essentialism less essentialist, by focusing on society’s
composition of men and women, instead of characteristics unique to
each sex.

Descriptive representation, as discussed in Part I, emphasizes the
‘mirror’ nature of representation — that a legislature must mirror the
population in terms of certain characteristics. Descriptive
representation, however, is not accurate at the individual level because,
drawing on anti-essentialism, ideological differences exist within the
categories of women and men. It cannot be said that only a woman can
represent another woman, or even “women” as a class.” Given that

New York County used the exact formulation cited above in Maffei v. Kolaeton Industries,
Inc., 626 N.Y.5.2d 391 (Sup. Ct. 1995) (holding that pre-operative transgendered female was
protected by New York City’s sex discrimination statute as member of class of males).
These seven variables classify the distinct elements of gender identity. See Fausto-Sterling,
supra note 1, at 21 (promoting notion of multiple gender factors).

# Mark Stein, Constitutional Protection of Private Power, 23 QLR L. REv. 47, 58 (2004).

6 Scott, supra note 23, at 43.

* Mansbridge, supra note 21, at 29-30.
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descriptive representation depends on essentialism, is there a parallel
connection between interest representation and anti-essentialism? The
dichotomy between descriptive and interest representation parallels a
dichotomy between essentialism and anti-essentialism. These two
dichotomies connect.

Taking essentialism and anti-essentialism to their logical ends with
regard to representation proves worthwhile. Essentialist arguments
imply “that any woman may represent women generally, regardless of
social differences.”” For a radical essentialist, only a descriptive
representative could represent a particular group.” Thus, essentialism’s
logical end leads us to an understanding that women cannot represent
men and men cannot represent women, an extreme gender binarism
indeed.*

Anti-essentialist theory’s logical end seems equally extreme. Anti-
essentialists divorce beliefs from identity, so any particular woman
cannot be presumed to represent any other woman, or women as a
whole.” Guaranteed candidacies or seats would achieve no greater
likelihood of representing women.”” A radical anti-essentialist would
assert that a Senate of one hundred men could represent women, and
that one split between fifty women and fifty men would not necessarily
differ from the former, all-male, Senate.”” If identity truly has no
connection to ideas, no need for a remedy to inequality exists.

As extreme as the logical end of essentialism is, that representation
must reflect identity, arguing that identity is utterly irrelevant in
representation is equally extreme. The cultural, rather than biological,
construction of identity fosters wide differences within identity.
Phenotype does not determine individual politics, but some relation
must be present at the broader population level™ Although far from
serving as perfectly reliable markers of ideas, identity has some utility.
In cases of severe underrepresentation, numbers may play a role in
remedying electoral gender inequality.

* Id. at 30.

* Id. at 29-30.

%0 Jd. at 30.

W Id. at 29-30.

* Id. Becker, for example, seems to advocate that women be guaranteed seats to
represent women, without addressing the complexities of identity.

% Id.

% Judith Butler has argued that agency, rather than depend on some preexistent
identity, arises from the site of political struggle. Judith Butler, Contingent Foundations, in
FEMINIST CONTENTIONS: A PHILOSOPHICAL EXCHANGE, supra note 72, at 46.
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A strict and exclusive attention to numbers does raise the threats
posed by essentialism. In this endeavor, we may draw on critiques of
the theory of black electoral success. Attention to numbers of black
representatives did not necessarily advance black interests.”” Where
descriptive representation connects to tokenism, as in the race context in
the United States, quotas may lock an entire society, the subjugated
group included, into a presumptively fixed identity.” Without a doubt,
remedies for electoral gender inequality that incorporate fluidity may
avoid the essentializing effects that have beset black representation.””

The logical limits of essentialist and anti-essentialist theories,
combined with the limited empirical data available, lead to the question:
can anti-essentialism support descriptive representation? If any one
woman cannot be assumed to represent another, can we infer that a half-
female legislature will do any better? Further work, both theoretical and
empirical, needs to be performed to establish a potential connection
between anti-essentialism and descriptive representation. Helpful data
would come from studies such as the one performed in India that
demonstrates that women in public office do share some policy
preferences with women in their communities.> This suggests that,
while an individual woman cannot be assumed to represent women
unequivocally, at a broader level, women in positions of power may
better reflect women’s preferences.

Increasing women’s representation may decrease electoral gender
inequality. = Although numbers cannot be the only marker of
improvement, they may be an indicator of change. Quotas, used in
sufficiently fluid contexts with the appropriate bases, need not reinforce
essentialist identities. Some descriptive representation may be an

¥ See, e.g., Guinier, Tokenism, supra note 26, at 1083-88.

% Id.

% Id. at 1101-53. Although Guinier does not directly argue for a concept labeled
“fluidity,” her advocacy of proportional representation exemplifies the need to depart from
traditional concepts of identity in group inequality remedies.

¥ Esther Duflo and Raghabendra Chattopadhyay performed a study of the effects of
India’s Reservation Law, which requires that a third of randomly chosen Village Council
head positions must be reserved for women. Duflo polled residents in different regions in
India, asking men and women what policy preferences they had. To simplify Duflo’s
results, women preferred water access and men preferred roads. According to the study,
the policy differential between women and men could not be attributed to the inexperience
of the women or their disadvantaged social status. More significantly, the decision-maker’s
gender correlated with policy choices. Thus, where in a village, women preferred policies
facilitating water access, women leading Village Councils had a significantly higher
likelihood of following this preference than men did. See Duflo & Raghabendra
Chattopadhyay, supra note 241, at 1409-40.
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appropriate response to electoral gender inequality without
essentializing women’s role in society.”” Some descriptive
representation, in a fluid form, may remedy electoral gender inequality
without violating the United States’ neutrality.

3. Beyond Antidiscrimination Toward Representation:
Constitutional Bases for Remedying Political Inequality

As discussed in Part I, women's political representation is an orphan,
without support from either voting rights jurisprudence or gender
discrimination law. After the Civil Rights Act and more expansive
interpretations of the Fourteenth Amendment, equal protection doctrine
moved toward a fuller inclusion of gender discrimination in the 1970s.
Looking at gender discrimination law as a source reveals an analogy
between race and gender discrimination, particularly in Justice
Brennan’s opinion in Frontiero. The analogy relies on the two categories’
relation to “an immutable characteristic determined solely by accident of
birth.” Sex, like race, ”fre%uently bears no relation to ability to perform
or contribute to society.””’ Frontiero’s dependence on this analogy
reflected the perception that constitutional history failed to provide
adequate support for a broad proscription of gender discrimination. As
Reva Siegal asserts, linking gender to race discrimination theory ignores
the “ways that race and gender status regulation intersect and differ.”™

Sex discrimination doctrine is derivative of race-based claims.” A
firmer basis for sex discrimination doctrine would be a “synthetic”
interpretation of the Fourteenth Amendment and the Nineteenth
Amendment, one that would bring together the language of the two
amendments.”> Both draw on separate but related histories of
oppression and exclusion from democratic processes,”" and both share
the remedy of bringing previously excluded groups into the citizenry.
The historical basis for this interpretation first draws on the efforts of

¥ Mansbridge argues that such remedies would be required where substantial
communicative distrust exists between groups. Communicative distrust may exist
between men and women, but not to the extent that it mandates more radical remedies.
Mansbridge argues that where communicative distrust exists in combination with
uncrystallized interests, descriptive representation may be the best alternative for
representing subordinate groups’ interests. Mansbridge, supra note 21, at 19.

30 Siegel, supra note 29, at 961.

M Id. at 960.

2 Id. at 949.

313 Id

4 Id.
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suffragists to include the franchise for women in the Fourteenth
Amendment, then in the Fifteenth Amendment, and then in a proposed
Sixteenth Amendment”® The many historical links between the
Fourteenth and the Nineteenth Amendments point toward the value of a
synthetic reading.

This synthetic interpretation fosters a strong foundation for gender
discrimination doctrine by grounding it in the language of two separate
amendments. By centering the doctrine in one amendment directed at
gender, such a “synthetic” interpretation avoids the erasure of race and
gender distinctions. Pursuant to a synthetic reading, “the Constitution
would protect women against regulation that perpetuates traditional
understandings of family that are inconsistent with equal citizenship in a
democratic polity.”™

Remedies for electoral gender inequality broaden the purpose to
Siegel’s synthetic reading of the Fourteenth and Nineteenth
Amendments. Despite the extension of the Nineteenth Amendment
from the franchise to the right to hold political office, it has not yet
served to remedy women’s political representation. Equal citizenship
should incorporate the most fundamental element of membership in a
polity: political representation. An electoral focus would be the most
direct, and even obvious, heir to the history and language of the
Nineteenth Amendment.

In addition, the Nineteenth Amendment’s language parallels that of
the Fifteenth Amendment. In so doing, the drafters reflect, at least
implicitly, the recognition that they were rectifying the historical mistake
of omitting women from the Fifteenth Amendment.”” Akhil Amar has

% Id. at 970-71. Suffragists simultaneously argued in court and to Congress that the
Fourteenth Amendment permitted women to vote. It was only after their loss in Minor v.
Happersett, 88 U.S. 162 (1874), that women began to seek a separate amendment.

% Siegel, supra note 29, at 948.

7 Akhil Reed Amar, Architexture, 77 IND. L.J. 671, 689-90 (2002). Amar states:

To prevent this, section 2 of the Fourteenth Amendment devised a new
apportionment formula which put the word ‘male’ into the Constitution for the
first time. In essence, a state that disenfranchised any of its adult male citizens
would have its congressional apportionment and electoral college allotment
proporticnately reduced. But no state would pay any price, in Congress or in the
electoral college, for disfranchising adult women citizens! Then came the
Fifteenth Amendment, giving black men the vote but doing nothing for women.
Only with the adoption of the Nineteenth Amendment in 1920 did ‘We, the
People,” vest women with full and equal voting rights. These later amendments,
all the more prominent because they have not simply been hidden in the Old
Wing, draw attention to an obvious (in retrospect) defect of the early electoral
college: The Founding fathers’ system didn’t do much for the Founding mothers.
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argued that a panoply of political rights attach to the meaning of the
Fifteenth Amendment. He further argues that the parallel language of
the Nineteenth Amendment carries those rights over to women'’s
suffrage.”™

Since the United States encouraged the institution of a quota for
women’'s representation in Iraq, it seems the current administration
recognizes quotas as both possible and desirable. To the extent that the
United States already has provisions that violate the neutrality of the
state, the provisions center on remedying specific, historically
established discrimination. Mary Becker has advocated the adoption of a
Voting Rights Act for Women to institute quotas and other support
mechanisms.”™ Some of her proposals,™ such as requiring one female
and one male senator from each state, mimic the most essentializing
elements of Parity, ignoring crucial lessons from black electoral
struggles. Although admirably ambitious, Becker’s proposal reflects
little of the fluidity that characterizes United States jurisprudence. In
addition, the key provisions of the VRA, as discussed in Part I, simply
cannot be applied to women — women'’s exclusion from the ballot box
ended with the Nineteenth Amendment, and districting cannot aid
electoral gender inequality because women are not geographically
segregated, and cannot be said to vote as a bloc.

However, more subtle and fluid remedies may improve electoral
gender inequality. Any of the remedies that require adoption at the
political party level, or at the level of encouraging participation,321 may

Id.
%8 Akhil Reed Amar, The Fifteenth Amendment and “Political Rights,” 17 CARDOZO L.
REV. 2225, 2226 (1996). Amar states:

I would like to suggest that the best interpretation of the Fifteenth Amendment
would read it as encompassing a cluster of political rights; the Amendment
protects not only the right to vote, but also the right to hold office, the right to be
voted for, the right to vote in a legislature, the right to serve on a jury, and even
the right to serve in the military.

Id.

¥ Mary Becker, Patriarchy and Inequality: Towards a Substantive Feminism, 1999 U. CHI.
LEGALF. 21, 59,

0 In Patriarchy and Inequality, Mary Becker contends that the problem is with feminism
itself. Id. It is empty at the core and offers no values inconsistent with traditional male
patriarchal values, which are comprised of “a social structure that is male-centered, male-
identified, male-dominated, and which valorizes qualities narrowly defined as masculine.”
Id. at 22. Inequality for women cannot be adequately addressed by striving to attain a
“bigger piece of the pie.” Id. at 25, 51-59.

2 Note that, unlike France, the United States does not have one school that trains the
political elite, so changing admission quotas will not necessarily achieve much, even
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be considered fluid. The United States may wish to build on voluntary
efforts by political parties to encourage more women candidates.”” Such
provisions must draw on fluid notions of gender rather than fixed ideas
of “womanhood” to avoid the pitfalls of essentialism. Parity
demonstrates that remedies for gender inequality in political
representation can fit into a neutral state if they incorporate greater
fluidity. This fluidity has already found its way into United States
jurisprudence. Constitutional arguments, drawing on the Nineteenth
Amendment and its connections to the Fourteenth and Fifteenth
Amendments, may provide a substantial basis for the adoption of such
provisions.” Fluid provisions to remedy the gendered nature of
political power may not be as distant from current United States law as
they appear at first blush.

CONCLUSION

How should democracies, at a global level, relate notions of identity
with electoral equality and fairness?  Reducing electoral gender
inequality req3uires a detour through the thicket of descriptive
representation.” In the United States, quotas are widely condemned,
and gender and racial discrimination law operate in orthogonal
dimensions. By contrast, France’s Parity system is so compelling
precisely because of its ambitious goals and mechanisms.

Parity asserts that quotas do not necessarily — or unacceptably —
violate the neutrality of the state. But Parity does rely upon essentialist
ideas about the intersection of gender and electoral representation. A
way to move beyond this impasse is provided by the anti-essentialist
framework, with its fluidity of remedies for various permutations of
group inequality. The incorporation of anti-essentialist fluidity would
answer most of the liberal and conservative objections to quotas.

Law plays a crucial role in constructing and maintaining
subordination among identity or interest groups. It is these same

though many United States politicians are lawyers.

2 Schnall, supra note 251, at 385-86 (discussing party rules encouraging women's
participation in United States political parties).

**  Amar, supra note 318, at 2226; Siegel, supra note 29, at 947-1046.

%4 Regardless of whether the answers involve some form of training or funding for
candidates of under-represented groups or the more radical solution of guaranteeing
candidacies, the deepening of democracy depends on exploration and experimentation. As
the United States pursues the spread of democracy abroad, its own democratic structures
continue to ossify. The very different pursuit of improving democracy is at the core of
Parity’s ambitions.
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structures that effectively close our eyes to other legal systems’ methods
for accounting for and treating difference. Therefore instructive to recall
French literary critic Roland Barthes’ “semiotic travelogue” of his visit to
Japan.” In exploring Japanese culture he observed that he learned more
about his own culture than that of his ostensible subject, Japan. Given the
“disarray”® of comparative legal scholarship, his insight is worth
remembering. A comparative approach exposes blind spots in the
United States” legal culture, and the positive, concrete effects of such
scholarship could transform the approach of the United States to
universalism, difference, neutrality and equality. ** The democracy of
the United States could be all the better for it.

% BARTHES, supra note 224.

¥ See generally Catherine A. Rogers, Gulliver's Troubled Travels, or the Conundrum of
Comparative Law, 67 GEO. WASH. L. REv. 149 (1998).

¥ Justice Kennedy’s opinion in Lawrence v. Texas points to the value of a comparative
perspective. Lawrence v. Texas, 539 U.S. 558, 573, 576 (2003).
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