











1994] QUEER INTERSECTIONALITY 107

their heterosexual brothers in the eyes of Black gays and
lesbians. Coming out of the closet to confront sexual
oppression has not necessarily given white males the
motivation or insight to transcend their racist
conditioning. This failure (or reluctance) to transcend is
costing the gay and lesbian community the opportunity to
become a powerful force for creating real social changes
that reach beyond issues of sexuality. It has fostered
much of the distrust that permeates the relations between
the Black and white communities. And finally, it erodes
the possibility of forming meaningful, powerful
coalitions.113

The whiteness of these cases and of much lesbian and gay legal
work furthers the racism within our communities. And, as Hemphill
points out, the exclusion of Black queers and other queers of color!l4
prevents the forming of coalitions which might create significant social
change.

3. Sexual Subversives

Yes, I am a Free Lover ... I have an inalienable,
constitutional, and natural right to love whom I may, . . .
to change that love every day if I please, . . . and it is your
duty not only to accord [my right], but, as a community
to see that I am protected in it.115

Victoria Woodhull, 1871

‘These cases extend some heterosexual privilege to lesbians and
gays, excluding the goals of sexually subversive queers. While people of

113. HEMPHILL, supra note 45, at 39-40.

114. Perry Watkins, a Black gay former Army sergeant, stated, “Racism within the gay
community is a big problem. The primary reason is that we are a direct reflection of the society
from which we come, which is controlled by white males. When the gay community was formed
and became political, the leaders were white men, and they brought their prejudices with them.”
Williams, supra note 21, at Al.

115. Victoria Woodhull, A Speech on the Principles of Social Freedom, Delivered in New
York City, Nov. 20, 1871, and Boston, Jan. 3, 1872 at 23-24, cited in Ellen Carol DuBois,
Outgrowing the Compact of the Fathers: FEqual Rights, Woman Suffrage, and the United States
Constitution, 1820-1878, in THE CONSTITUTION AND AMERICAN LIFE (David Thelen ed.) at 176,
196.
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color and poor queers may be excluded from the benefits of these cases,
sexually subversive queers!1¢ would begin with a different set of goals,
based on non-heterocentric relationships.

Sexual subversives are those who explore and celebrate their
sexualities. In addition to those who do not choose lengthy relationships,
monogamy, or marriage for various reasons, many queers explore radical
forms of sexuality: public sex (parks, tearooms, “adult bookstores,”
backrooms), anonymous sex, group sex, promiscuity, sado-masochism,
and role-playing.117 Michel Foucault described queer sexual liberation:
“[A] whole new art of sexual practice develops which tries to explore all
the internal possibilities of sexual conduct. You find emerging in places
like San Francisco and New York what might be called laboratories of
sexual experimentation.”!18 Many queers do not have or seek to have
lengthy relationships. Some queers do not even couple, or do so in ways
which would be unrecognizable to these courts. Although some queer
couples are monogamous, many view monogamy as a fundamental
obstacle to sexual liberation. “Gay male promiscuity should be seen . . .
as a positive model of how sexual pleasures might be pursued by and
granted to everyone if those pleasures were not confined within the
narrow limits of institutionalized sexuality.”1!® These courts attempt to
determine the presence of emotional ties by using indicia presupposing a

116. For a ground-breaking exploration of feminist and other radical theories of sexuality,
see Gayle S. Rubin, Thinking Sex: Notes for a Radical Theory of the Politics of Sexuality, in
PLEASURE AND DANGER: EXPLORING FEMALE SEXUALITY (Carol S. Vance ed., 1984), reprinted in
THE LESBIAN AND GAY STUDIES READER, supra note 27 at 3.

117. In discussing sexual subversives, I do not intend to conflate the vast differences among
those who might subvert sexual norms. Most notably, lesbian experience of sexual subversion
differs from gay experience in innumerable ways. See ¢f., JUDITH BUTLER, Critically Queer, in
BODIES THAT MATTER: ON THE DISCURSIVE LIMITS OF “SEX” 223 (1993) (“The relation between
sexual practice and gender is surely not a structurally determined one, but the destabilizing of the
heterosexual presumption of that very structuralism still requires a way to think of the two in a
dynamic relation to one another.”) /d. at 239. However useful such an exploration would prove, it
is beyond the scope of this Essay.

118. MicHEL FoucAULT, FoucAULT LivE 225 (Sylvere Lotringer ed. & John Johnston trans.,
1989).

119. Douglas Crimp, How to Have Promiscuity in an Epidemic in AIDS: CULTURAL
ANALYSIS, CULTURAL ACTIVISM 237, 253 (Crimp ed., 1988).
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heterosexually structured relationship.!20 In so doing, they exclude
queers who choose alternative structures.

Three aspects of coupling are addressed in these cases:
exclusivity, longevity, and similarity to a marital lifestyle. They also look
at the parents’ sexuality to determine the quality of their parenthood. 1
will clarify the language of the courts regarding these issues before
exploring the impact on sexual subversives.

a Monogamy

Courts rely on monogamy as the strongest and most unique
indicator of stability. In all four decisions, the courts refer to the duration
of the relationship. Both lesbian couples were together fourteen years at
the time of the respective decisions.!?! The Braschi/Blanchard couple
had been together for ten years,!22 and the R.B. couple for eight years.}23
Although the criteria in Braschi are to be regarded as but part of a totality,
this totality requires an assimilationist sexual behavior of lesbians and
gays, one which compromises the lesbian and gay challenge to
established sexual and romantic structures.

In Braschi, M.A.B., and Thomas S., the “exclusivity,” or
monogamy, of the relationship is given a central role in demonstrating
commitment.124 The Braschi court establishes exclusivity as a criteria to
test a relationship for rent control protection.!?5 “Exclusivity” also
appeared to motivate the Family Court’s decision to respect the validity
of Young’s and Russo’s relationship. “Respondent Robin Y{[oung] and
Sandra R[usso] met in 1979. They established and have maintained to
this day an exclusive lesbian relationship.”12¢ Two of the decisions go so
far as to refer to the couples in terms of marriage: “They (Braschi and
Blanchard) regarded one another, and were regarded by friends and

120. But see Picon v. O.D.C. Assocs., No. 22894/86 (Sup. Ct. Jan. 28, 1991), in which “the
court ruled that the surviving partner’s ‘affair’ with another man did not invalidate his claim to the
rent controlled apartment of his deceased lover.” RUBENSTEI, supra note 14, at 458.

121. In the Matter of the Adoption of Evan, 583 N.Y.S.2d 997, 998 (1992); Thomas S. v.
Robin Y., 599 N.Y.S.2d 377, 377 (Fam. Ct. 1993).

122, Braschi v. Stahl Assoc., 543 N.E.2d 49, 55 (N.Y. 1989).

123. M.AB.v.RB,, 510N.Y.S. 960, 963 (1986).

124. Id.; Evan, 599 N.Y.S.2d at 377.

125. Braschi,543 N.E2d at 55.

126. Thomas S., 599 N.Y.S.2d at 377. The court’s prudishly vague language could mean that
Robin Young and Sandra Russo are either monogamous or that they only have sex with lesbians.

HeinOnline -- 4 Law & Sexuality: Rev. Lesbian & Gay Legal Issues 109 1994
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family, as spouses™;!27 “For Evan, they are a marital relationship at its
nurturing supportive best, and they seek second-parent adoption for the
same reasons of stability and recognition as any couple might.”128

From the perspective of the “but-for” queers who might want to
benefit from rent control protection, or other social privileges accorded to
married heterosexuals, these cases present stricter standards than those
faced by heterosexuals. A widow(er) of a rent control tenant would not
have to prove monogamy or intermingled finances to keep the apartment
under rent control laws.!29 Heterosexual fathers do not have to be
“discreet”130 enough to survive the nexus test in order to gain custody.
Thus, even for those queers who do seek marriage and family rights
similar to heterosexuals,!3! Braschi and M.A.B. set up rules which require
a far higher standard for lesbians and gays than exists for
heterosexuals.132

b. Marriage

The ever-lurking paradigm of marriage in these cases cannot be
overlooked.!33 Paula Ettelbrick writes: “Steeped in a patriarchal system

127. 543 N.E.2d at 55.

128. 583 N.Y.S.2d at 999.

129. See John C. v. Martha A, 592 N.Y.S.2d 229, 231 (“Petitioner therefore claims that. . .
the married spouse of any named tenant. . . must prove ‘emotional and financial interdependence’
in order to assert rights in the premises. The Court of Appeals never held that an inquiry into the
sexual or financial relationship of legally married persons is either required or appropriate in this
context.”).

130. 510N.Y.S.2d at 963.

131. See, e.g., Lisa Zimmer, Family, Marriage, and the Same-Sex Couple, 12 CARDOZO L.
Rev. 681. (Arguing that lesbians and gays should have marriage rights).

132. This critique was posited by a letter writer to the New York Times shortly after the
publication of the decision. *“This test, to which many lesbian, gay, and unmarried heterosexual
relationships do not conform, is the weakness of the decision. The requirement that all unmarried
couples meet the Braschi test, modeled after traditional marriage, will open the door for courts to
challenge the validity of relationships case by case. By contrast, it confers benefits on married
heterosexual couples, whether or not they would meet the test.” Victoria C. Metaxas, N.Y. TIMES,
Jul. 18, 1989, at A20.

133. Two published symposia provide an excellent range of opinions in the marriage debate:
The Family in the 1990’s: An Exploration of Lesbian and Gay Rights 1 LAW & SEXUALITY: A
REV. OF LESBIAN AND GAY LEGAL ISSUES 1-98 (1991): Harlon L. Dalton, Reflections on the
Lesbian and Gay Marriage Debate, 1 Law & SEXUALITY 1 (1991); Nan D. Hunter, Marriage, Law,
and Gender: A Feminist Inquiry, 1 Law & SExuALITY 9 (1991); Nitya Duclos, Some Complicating
Thoughts on Same-Sex Marriage, 1 LAW & SEXuALITY 31 (1991); Mary C. Dunlap The Lesbian
and Gay Marriage Debate: A Microcosm of Our Hopes and Troubles in the Nineties, 1 Law &
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that looks to ownership, property, and dominance of men over women as
its basis, the institution of marriage has long been the focus of radical
ferninist revulsion.”134 In addition to the significant role feminism plays
in queer communities, 135 others argue that marriage is assimilationist,
and that queers should avoid assimilation. *“Advocating gay and lesbian
marriage ... will ... require a rhetorical strategy that emphasizes
similarities between our relationships and heterosexual marriages, values
long-term monogamous couples above all other relationships, and denies
the potential of lesbian and gay marriage to transform the gendered nature
of marriage for all people.”136 Many queers accept some critique of
marriage, be it feminist or anti-assimilationist, and would not want to take
part in any such institution, nor its accompanying “family values.”
However, some queers outside the sexual normality of traditional
marriage might nonetheless wish to take advantage of the economic and
social benefits.!37 Indeed, one of the strongest arguments in favor of
lesbian and gay marriage is that same sex marriages will transform the
conservative, gendered nature of the institution.138

C. Family

Sexually subversive practices would undoubtedly violate the
court’s interpretation of “best interests” and qualify under the nexus test
as “adversely affecting the child.” The language of M.A.B. indicates that

SEXUALITY 63 (1991); Sexual Orientation and the Law 79 U. VA. 1419, 1550; William N.
Eskridge, Jr., A History of Same-Sex Marriage 79 VA. L. Rev. 1419 (1993); Milton C. Regan, Jr.,
Reason, Tradition, and Family Law: A Comment on Social Constructionism 79 VA. L. REv. 1515
(1993); Nancy D. Polikoff, Will We Get What We Ask For: Why Legalizing Gay and Lesbian
Marriage Will Not “Dismantle the Legal Structure of Gender in Every Marriage,” 79 VA. L. REV.
1549 (1993).

134. Paula Ettelbrick, Since When Is Marriage a Path to Liberation?, OUT/LOOK, Fall 1989,
at 9 in RUBENSTEIN, supra note 18, at 401.

135. But c¢f, MARILYN FRYE, supra note 45. For a psychoanalytic approach to the
relationship between gay men and ferninism, see CRAIG OWENS, Qutlaws: Gay Men in Feminism,
in MEN IN FEMINISM 219 (Alice Jardine, Paul Smith, eds. 1987).

136. Polikoff, supra note 133, at 1549. Paula Ettelbrick argues: “The goals of lesbian and
gay liberation must simply be broader than the right to marry. Gay and lesbian marriages may
minimally transform the institution of marriage by diluting its traditional patriarchal dynamic, but
they will not transform society.”

137. For a pro-marriage response to the above arguments, see generally Evan Wolfson,
Crossing the Threshold: Equal Marriage Rights for Lesbians and Gay Men, and the Intra-
Community Critigue, forthcoming in N.Y, U, REV. LAW & Soc. CHANGE (1994).

138. See generally Hunter, supra note 133.
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even the slightest expression of overt homosexual behavior would not be
viewed favorably by the court.13® Susie Bright, a radical lesbian sex
activist and writer,140 would be unable to prove to the courts that her open
lesbian sexuality has no “adverse effect” on her children. No family court
in the face of a paternity claim would respect her lesbian motherhood.
Sexual subversives would be excluded from access to the rights obtained
in these cases. More important is that the liberation embodied in their
sexual practices directly challenges the privilege accorded to the concept
of “family rights.”14l One commentator criticizes the Family Court’s
holding in Thomas S. v. Robin Y. as “a decision that strikes a blow against
alternative family structures.... Lesbians, and anyone in a non-
traditional family should be wary of the subtext: lesbian parents have
rights only to the extent that their relationship exactly duplicates the
traditional heterosexual two-parent model—two kids, two parents, living
together, one works, one stays home, private school, dog and all.”142
Thus, queers are wary of the family’s power to domesticate the marginal
parts of their lives. Ruthann Robson theorizes this critique, “{L]esbian
resistance to the family should become more elemental: resistance to
being either included or excluded, resistance to the power of the category
of family within legal theory and legal practice to define, redefine,
sanction, and appropriate lesbian existence.”143

Many queers practice promiscuity as sexual revolution, and for
them the criteria of longevity, exclusivity, and marital reputation seem

139. While in M.A.B., the court enforces the secrecy of homosexuality, in Braschi, the court
requires such openness, citing their families’, superintendent’s and doormen’s knowledge of their
relationship as evidence of their being a couple. While some closeted persons could not provide
such proof, the New York County Civil Court found, in a rent-control tenancy inheritance case, that
the couple’s not being open with their families did not preclude inheritance. Lerad Realty Co. v.
Reynolds, discussed in October 1990 LESBIAN/GAY L. NOTES 63, noted in RUBENSTEIN, supra note
13.

140. See SUSIE BRIGHT, SUSIE SEXPERT'S LESBIAN SEX WORLD (1990); SUSEE BRIGHT'S
SEXUAL REALITY: A VIRTUAL SEX-WORLD READER (1992).

141. Larry Kramer gave voice to this dichotomy in The Normal Heart. “... [Tlhe gay
leaders who created this sexual liberation philosophy in first place have been the death of us.
Mickey, why didn’t you guys fight for the right to get married instead of the right to legitimize
promiscuity?” LARRY KRAMER, THE NORMAL HEART 85 (1985).

142. Nanci L. Clarence, June 1993 LETTERS TO THE LESBIAN/GAY L. NOTES 3-4.

143. Ruthann Robson, Resisting the Family, supra note 99, at 116. Robson specifies her
vision of resistance: ‘*“‘The formulation of new categores in lieu of ‘the family’ could be an
important form of resistance, and could allow us to reconceptualize ourselves and our relationships
in as yet unimaginable ways, while honoring our complex relationships rooted in our varying racial,
ethnic, religious, and economic identities.” Id. at 132.
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antediluvian. While this dichotomy is obviously not quite absolute, the
legal goals of sexual liberationists would look very different from those of
Evan, Thomas S. and M.A.B. While Braschi/Blanchard, R.B. and his
lover, Young/Russo, and Diane/Valerie should be permitted to form
relationships as they wish, many queers do not wish to engage in such
long-term relationships.

Looking beyond heterosexual constructs, the law could better
respond to sexually subversive queer needs. The consideration of
commitment and stability, necessary concepts for rent control and
parenting, might, for example, include three-partner and other
relationships. A new vision of parenting might also permit further
recognition of queer families.144 It also might ignore experimental
sexualities, promiscuity, and other forms of sexual liberation when they
have little bearing on a person’s qualifications for parenting or tenancy
inheritance.

4, Gender Subversives

Subversive gender roles also seem excluded by the language of
these cases. Fem queer boys, butch dykes, transvestites, drag queens, and
transsexuals all subvert compulsory heterosexual roles.45 The few
descriptions in these cases indicate that the parties perform traditional
gender roles. The application of the nexus test in both M.A.B. and Evan
indicates that traditional gender performance is a requirement for a
favorable decision. In M.A.B. v. RB., the first characteristic the court
used to weigh this test was the father’s “straight-acting” behavior: “The
father’s behavior has been discreet, not flamboyant.”146 To engage in the

144. See generally Barbara Bennett Woodhouse Hatching the Egg: A Child-Centered
Perspective on Parents’ Rights, 14 CARDOZO L. Rev. 1747 (1993); Nancy D. Polikoff, This Child
Does Have Two Mothers: Redefining Parenthood to Meet the Needs of Children in Lesbian-
Mother and Other Nontraditional Families, 78 Geo. L.J. 459 (1990). For an excellent enunciation
of a child-centered approach to visitation, see In the Matter of Allison D. v. Virginia M,, 572
N.E.2d 27 (1991) (Kaye, J., dissenting).

145. In ariculating some of the issues of “gender benders,” I do not mean to conflate
homosexuality with transvestitism or transsexuality. See generally Marc A. Fajer, supra note 32
(arguing that the myth that lesbian and gay people are automatically cross-gendered harms the
effort for legal protection for lesbian and gay rights); MARIORIE GARBER, Breaking the Code, in
VESTED INTERESTS 128 (1992) (exploring the issues around the “category crisis” of gay/lesbian
identity and transvestitism); JUDITH BUTLER, GENDER TROUBLE: FEMINISM AND THE SUBVERSION OF
InenTITY (1990) (Exploring the feminist challenge to fixed gender identities).

146. M.AB. v.RB,, 510 N.Y.S.2d 960, 963 (1586).
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tactic used by the Braschi court, Webster’s defines “flamboyant” as
“marked by or given to strikingly elaborate, ornate, or colorful display or
behavior.”147 Qualifying as “discreet,” R.B. might be categorized by
some as “‘straight-acting.” Indeed, the court refers several times to R.B.’s
“discreet” expression of homosexuality: R.B. does not “flaunt his
homosexuality,”148 and he and his partner “never embrace or touch in
front of the children.”14® The one time they were caught in bed, the child
saw both men in pajamas.!30 But in a community where even the most
muscular of men may be “given to colorful display,” it might be difficult
for many fem queer boys and butch dykes to satisfy the nexus test. The
positive reception of traditional gender performance by these courts
indicates that nontraditional gender identities would fail the best interests
and nexus tests. Regardless of access, many queers believe that gender
performance should not be restricted by biology, and that such gender
subversion is a necessary component of their queer identity.151

Thus, these cases, in failing to meet the needs or follow the goals
of various queer communities, cannot be considered clear victories. The
limitations of these victories parallel inequalities within the lesbian and
gay community. Queer intersectionality and the queer continuum
together as a framework might surpass these divisions which limit the
revolutionary potential of queer identity.

V. QUEER DIRECTIONS: A PLURALITY OF RESISTANCES

[GJiven the cultural complexity of heterosexual law, there
is more than one way of breaking it.1°2

147. WEBSTER’S NINTH NEW COLLEGIATE DICTIONARY at 469 (1987).

148. M.A.B.,510 N.Y.S.2d at 966. See Mark A. Fajer, supra note 31, at 571-87, for a richer
exploration of the meaning of flaunting.

149. M.A.B., 510 N.Y.5.2d at 966.

150. Id. Fortunately, I doubt many heterosexuals would meet this “discreet” standard.

151. See CAROLYN G. HENBRUN, TOWARD A RECOGNITION OF ANDROGYNY ix. (1973)
(“[Olur future salvation lies in a movement away from sexual polarization and the prison of gender
toward a world in which individual roles and the modes of personal behavior can be freely
chosen™). See also INTERNATIONAL CONFERENCE ON TRANSGENDER LAW AND EMPLOYMENT
PoLICY, INC., THE INTERNATIONAL BILL OF GENDER RIGHTS (August 20, 1994) (on file with author)
(stating: “[A]ll human beings shall have the right to define their own gender identity, regardless of
chromosomal sex, genitalia, assigned birth sex, or initial gender role”).

152. Calhoun, supra note 16, at 1860.
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The purpose of establishing the various limitations of these
“victories” was not only to criticize them, but to extract lessons that may
move queer perspectives toward a more self-conscious relationship with
the law. The Braschi test, as well as the nexus test, empower only “but-
for” queers with the ability to survive these tests. While the best interests
test is more flexible in nature and application, it is nonetheless applied in
a manner which precludes the success of many queer litigants. Even
beyond the rules, the construction of lesbian and gay identity in these
cases can inform the relationship of queer communities with the law. In
this section, I will briefly explore the possible roles litigation may play in
queer movements. As I have demonstrated in the above critique,
litigation can be essentialize and marginalize queers. Based on this
critique, I would like to situate litigation within political action. Because
of the problems posed by litigation, and because most in our movements
are not lawyers, litigation should not be the central focus for change.
Rather a “plurality of resistances”153 which encompasses three visions of
the relation between queer communities and the law, would more
accurately serve the queer continuum.

Progressive movements have shown a tendency to rely on law
reform and litigation generally as the principal vehicle for change.l34
However, it is clear that pinning our hopes on litigation will not provide
broad change on queer issues. Indeed, as these cases show, the danger in
allowing litigation to define our political goals is the further division of
our community into “but-for” queers and intersectional queers.

Queer intersectionality and the queer continuum call not for a
unitary strategy centered on litigation but for a plurality of resistances:

There is no single locus of great Refusal, no soul of
revolt, source of all rebellions, or pure law of the

153. Foucault, supra note 16, at 95-96.

154. Brown v. Bd. of Educ., 347 U.S. 483 (1954) formed part of a seres of race
discrimination cases of increasingly broader scope, and has inspired various movements to attempt
similar strategies. See, e.g., Jack Greenberg, Litigation for Social Change: Methods, Limits, and
Role in Democracy, 29 REC. AsS’NB. N.Y. 320, 331 (1974) (“Brown and the cases preceding it are
sometimes looked upon as a paradigm of law making in the courts and probably they have been the
principle inspiration to others who seek change through litigation.”) and Owen M. Fiss, Foreword:
The Forms of Justice, 93 HArv, L. Rev. 1-3 (1978) (“[S]tructural reform has its roots in the Warren
Court era and the extraordinary effort to translate the rule of Brown v. Board of Education into
practice.”), noted in Susan P. Sturm, supra note 3, at 2 n.2. It is beyond the scope of this essay to
address the efficacy of this and other strategies for queer people.
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revolutionary. Instead there is a plurality of resistances,
each of them a special case; resistances that are possible,
necessary, improbable; others that are spontaneous,
savage, solitary, concerted rampant, or violent; still others
that are quick to compromise, interested or sacrificial; by
definition, they can only exist in the strategic field of
power relations.153

Although litigation does not, as these cases demonstrate, mirror the
breadth of queer communities, it is a tactic which may form part of the
plurality of resistances. Other resistances include the mere commission of
subversive acts that violate compulsory heterosexuality, such as public
sex or multiple parenting. And, finally, the time-honored taking to the
streets serves as a major form of resistance.

Within the plurality of resistances there are three identifiable
views of litigation’s role in queer movements: continuing litigation
strategies; working for the transformation of legal institutions, and
looking for alternatives to litigation. These perspectives correspond to
three theories of law: law as change, as subversion and as co-optation.

A. Change

The first perspective is that despite the exclusions in these cases,
legal reform is a viable route for queer communities.!>¢ This perspective
sees working within the law as essential for progress. This liberal faith in
the fairness of the law would seek to eradicate discrimination through
applying the law in an objective, non-discriminatory fashion. Justice

155. FOUCAULT, supra note 16, at 95-96. Foucault’s ground breaking work on sexuality and
on social constructionism contributes immensely to theories of resistance. Bur ¢f, RICHARD MOHR,
The Thing of It Is: Some Problems with Models for the Social Construction of Homosexuality, in
GAY IDEAS: OUTING AND OTHER CONTROVERSIES 221 (1992), in which Mohr, conflating various
forms of critical theory, argues against notions of social construction of “gay” identity. Mohr
further argues that without a liberal humanist notion of gay identity, there can be no concept of
oppression, and thus no claim that rights have been violated. Jd. at 4-5. Although I disagree with
his exclusively liberal project, his exploration of liberalist philosophy and “gay” rights provides
some clear arguments that I believe rheterically useful. See RICHARD MOHR, GAYS/JUSTICE (1988).

156. But c¢f BRUCE BAWER, A PLACE AT THE TABLE: THE GAY INDIVIDUAL IN AMERICAN
SoceTy (1993) (arguing that lesbian and gay people should emphasize assimilationist aspects of
the community to attain rights: “Rather than concentrate on correcting the grotesque public image
of gay life and on working to enable gays to live responsibly under the protection of the law, many
radical gay activists perpetuate at every tum the widespread view of homosexuals as freaks,
outlaws, sex addicts, and sexual exhibitionists.””) Id. at 28-29,
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Ellerin stated in The Matter of Thomas S.: “If the child’s best interests
are to be the touchstone of the analysis, the attempts by the parties to
argue the equities of their own respective personal positions are not
germane.”157

Especially in family law situations, individuals will bring cases
according to their personal needs, even when they conflict with political
goals, rendering legal strategizing a far more complex endeavor.158 Yet
the pursuit of political strategies could not deny individuals recourse to
the law. Local family law cases might not attract the attention of the most
talented lawyers in the community,159 especially since all local decisions
on family matters could hardly be monitored by national groups. As
Thomas S. v. Robin Y. demonstrates, lesbian and gay litigation might be a
difficult path toward reform, regardless of intersectionality.

As I argued above, litigation as a route to change is flawed in that
some queer communities will be have to wait until broader, protected
categories subsume their own. The choice of continuing a litigation-
based strategy may, however, even given this critique, be a cynical but
necessary one. Perhaps all litigation strategies are conservative in this
manner, and to use the law, we need to engage in some exclusion to
accomplish the legitimization of our communities.

To speed the legal legitimization of other queers through broader
categories queer legal activists might attempt a successful application of
these precedent-setting cases to different queer issues.160  Queer

157. Matter of Thomas S., N.Y.L.J,, Nov. 21, 1994, at B1, B2 (Ellerin, J., dissenting).

158. Interview with Susan P. Sturm, Professor of Law at the University of Pennsylvania,
Philadelphia, March 4, 1994.

159. The Sharon Bottoms case is a good example of access problems affecting the national
movement. Ms. Bottoms lost custody to her mother primarily based on her being a lesbian. The
only point at which national counsel came into the case was after the trial judge’s decision was
rendered, leaving Ms. Bottoms a difficult appeal as her only recourse. See, e.g., B. Drummond
Ayres, Ir., Gay Woman Loses Custody of Her Son to Her Mother, N.Y. TiMES, Sept. 8, 1993, at
Al6.

160. See, e.g., Sturm, supra note 3 (“Political conservatism does not fully account for the
decline of the test case model of law reform {in cormrections litigation]. To some extent, the decline
in the model’s significance is a natural development in the life cycle of social change and
litigation.”). Similarly, in lesbian and gay rights litigation, the movement now might be toward
establishing precedent, later to be extended, at which time the test case model would decline in
importance. However, Braschi’s precedential value is limited, as demonstrated by the New York
Court of Appeals when it refused to apply Braschi to a visitation rights case in Jn the Matter of
Allison D. v. Virginia M., 572 NE2d 27 (N.Y. 1991). See also Kevin Sack, Lesbian Loses a
Ruling on Parent’s Rights, N.Y. TIMES, May 3, 1991, at B1. Paula Ettelbrick, who argued the case
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communities with access to legal services could provide them for those
who do not.161 Increased communication among queer legal groups and
other queer groups might also contribute to effective reform. Another
possibility for reform is through legislation. Although legislatures have
been slow to approve lesbian and gay rights measures, political
empowerment through voting might permit queer communities to achieve
legislative change.162 Much contemporary debate concerns the balancing
of demands for heterosexual privilege such as marriage with the feminist
and sexual subversive ethics. Prioritization of marriage rights might be
tactically wise and even necessary, but an informed choice requires overt
awareness of the costs. Thus, while a strategy centered around litigation
will invariably limit and exclude, it may be a necessary choice which can
be adjusted to better meet the legal needs of all queer communities.

B. Subversion

The second perspective of the law centers on the potential for
queers to subvert the legal institutions which exclude us through the law.
The trajectory of such a transformation might be: exclusion > litigation >
inclusion > transformation = subversion. By transforming legal
institutions from inside them, queers might be able to subvert legal
hierarchies. Nan Hunter puts forth this argument regarding marriage:
“What is most unsettling to the status quo about the legalization of lesbian
and gay marriage is its potential to expose and denaturalize the historical
construction of gender at the heart of marriage ... [Tlhe mmpact [of
lesbian and gay marriage] will be to dismantle the legal structure of

before the Court of Appeals, commented: “It’s a fairly major setback for the gay and lesbian rights
movement because it says that society does not recognize our relationships.” Id “Ettelbrick ...
said lesbians placed particular significance on the decision because there are, by her organization’s
estimate, about 10,000 children in the United States being reared by lesbians who conceived
through donor insemination.” Jd. For more discussion of this case, see Leonard G. Florescue, A
Trio of Children’s Rights Cases, N.Y.L.J., June 5, 1991, at 3; Gary Spencer, Mother’s Lesbian
Parter Denied Visitation Rights, N.Y.L.J., May 3, 1991, at 1.

161. One example of such an effort is the LeGal clinic, sponsored by the Lesbian and Gay
Law Association of Greater New York, which provides free legal advice weekly at the Lesbian and
Gay Community Center in New York.

162. I explore lesbian and gay voting rights in my forthcoming article, Geographically
Sexual?: Representing Lesbian and Gay Interests Through Proportional Representation, in which
I argue that the geographically based districting systems divide lesbian and gay communities that
might, under a proportional system, comprise a formidable voting bloc in a proportional system.
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gender in every marriage.’163 Thus, once accepted within a legal
institution considered by many queers to be oppressive, we might
transform the oppression out of the institution. One critique of this notion
of change is that the process of gaining access to an institution such as
marriage might require assimilationist rhetoric that would undermine our
subversive potential once inside the institution.164 Thus, while
transformation remains a potential strategy, it too may pose problems for
the achievement of the goals of queer communities.

C. Co-optation

The third perspective is that a litigation-centered strategy
forestalls the possibility of more radical change for queer communities.
This notion of co-optation relies on a vision of law as inherently
inegalitarian: “[W]e must break free of the theoretical privilege of law
and sovereignty, if we wish to analyze power within the concrete and
historical framework of its operation. We must construct an analytics of
power that no longer takes law as a model] and a code.”165 This vision led
Critical Legal Studies (CLS)!66 theorists to criticize rights:167

[Tlhe American political system has enormous capacity to
absorb and co-opt seemingly radical demands for change;
to truncate the range of political discourse to fit the
boundaries of arguments for individualized, atomized
entitlements, and ultimately, to legitimate hierarchies of

163. Hunter, supra note 133, at 18-19.

164. See generally, Polikoff, supra note 133.

165. Foucault, supra note 16, at 9C.

166. For an excellent summary of the origins, accomplishments and failings of CLS, see
Yoan C. Williams, Critical Legal Studies: The Death of Transcendence and the Rise of the New
Langdells, 62 N.Y.U. L. REv. 429.

167. For the definitive CLS critique of rights, see Mark Tushnet, An Essay on Rights, 62
Texas L. Rev. 1363 (1984). Notwithstanding the considerable contributions of CLS, their work is
not unproblematic, especially from a minority perspective. Because this essay focuses on queer
intersectional empowerment, I owe a great deal of my perspective on these issues to some Critical
Race Theory scholars who have so effectively redirected critical energy toward minority
perspectives. See e.g., PATRICIA J. WILLIAMS, THE ALCHEMY OF RACE AND RIGHTS (1991); Mari J.
Matsuda, Looking to the Bottom: Critical Legal Studies and Reparations, 22 HARv. CR.CL. L.
REv. 323 (1987) (arguing that CLS is an important intellectual development requiring the attention
of people of color and that CLS can be enriched by incorporating the experience of “the bottom”);
Patricia J. Williams, Alchemical Notes: Reconstructing Ideals from Deconstructed Rights, 22
Harv. CR.C.L. L. Rev. 401 (1987) (discussing Black responses to the CLS rights critique).

HeinOnline -- 4 Law & Sexuality: Rev. Lesbian & Gay Legal Issues 119 1994



120 LAW & SEXUALITY [Vol. 4

power, which rights claims can amend but never
overturn. 168

Indeed, these cases and their inherent limitations can be viewed as a co-
opting of radical demands to prevent a broader subversion of the current
heterosexist order. The court thus functions in Braschi not to create a first
step to further rights, but to inoculate the system against the threat queer
politics poses. Roland Barthes describes this in Mythologies: “One
immunizes the contents of the collective imagination by means of a small
innoculation of acknowledged evil; one thus protects it against the risk of
generalized subversion.”’1%  In granting limited rights to the
acknowledged evil of “but-for” queer relationships, the courts in these
cases protect the legal system against the broad fundamental change of
queer politics. Recognizing the relationships of some queers, the law
absorbs the threat of a queer revolution of human relationships.

Litigation also prioritizes the conformist parts of the queer
continuum. Braschi might be easily said to function in this manner. Rent
control statutes are an interesting site for the law, to first recognize lesbian
and gay partnerships in a context where legislative intent required the
implementation of a very strict test to prevent widespread abuse. The use
of such a strict test to first recognize lesbian and gay couples indicates its
conservative effect. Overtly, the court creates this strict test to prevent
fraud by “roommates” but the strictness of the test enforces compulsory
heterosexuality on couples. Frequent challenges to tenancy inheritance
certainly influenced the Braschi court to limit sharply which individuals
qualify as “family.”170  Although its recognition of lesbian and gay
relationships is impressive, the criteria for a gay or lesbian couple are far
more specific and numerous than for a heterosexual couple, who could
marry. In this sense, the law, in recognizing but-for queer relationships,
innoculates itself against the broader queer menace to compulsory
heterosexuality.

D. Transforming the Legal Landscape of Queer Lives

To quote one gay legal activist: “Does everyone who participates
in an institution, whether it be the National Lesbian and Gay Task Force

168. Hunter, supra note 133, at 27. 1 would like to note that Professor Hunter here is
describing CLS scholars, not her own work.

169. ROLAND BARTHES, MYTHOLOGIES 150 (Annette Lavers trans. 1972).

170. Braschi v. Stahl Assoc., 543 N.E.2d 49, 54 (N.Y. 1989).
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or the practice of law, become co-opted and incapable of proposing or
achieving reform?”171 In removing rights litigation from strategies for
change, the co-optation perspective thus seems to promote a strictly
dichotomized theory of resistance: Either there is change or there is not.
But “[i]t is not all or nothing.”172 Legal tactics, however, seen as part of a
plurality of resistances, might begin to reflect the multiplicity of queer
communities. Mari Matsuda discusses a similarly broad vision of
change:

An effort to create a united front can be built upon three
considerations.  First is the recognition that many
approaches to a single problem may eventually get us
where we want to go, and that stubborn rigidity in method
will block coalition-building. Dr. King saw this when he
said, “Anyone who starts out with the conviction that the
road to racial justice is only one lane wide will inevitably
create a traffic jam and make the journey infinitely
longer.” Second, there is the more basic fact of our
common goal: the transformation of an unjust into a just
world. This transformative vision can bind us together
even as our theoretical differences keep us apart. Third,
the duality of liberal versus radical programs for change
may be a false one. The liberal vision as developed from
the bottom may in fact be one of radical social change.!73

Although litigation may not be the principal focus of our efforts,
contextually it might be useful in pursuing our political goals. Litigation
cannot provide the complete expansion of rights some expect. But it can
reform, empower, and raise ‘awareness. Queers can work for change and
subversion while being aware of the danger of co-optation by the law.

The desirability of multi-faceted discourse and tactics is
one reason why it is fortunate that we have different
people in different positions: street and community
activists, lobbyists, organizers, and academics ... in

171. Wolfson, supra note 137.

172. Id

173. Mari J. Matsuda, supra note 167, at 352-53. Matsuda here cites M.L. KING, JR., STRIDE
TowaRD FREEDOM 34 (1958).
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addition to advocates and attorneys with specific cases.
No one vehicle or voice can or has to do it all.174

The transformation of the legal landscape of queer lives will
occur through a multiplicity of resistances and activisms. Queer legal
activists must at once be aware of their role both inside and outside the
law: to reform and subvert juridical heterosexism. Aware of the Law’s
ability to further co-opt and divide our communities, we must remind
ourselves that our goal lies not in the maintenance of the law, but in queer
liberation.

174. Wolfson, supra note 137.

HeinOnline -- 4 Law & Sexuality: Rev. Lesbian & Gay Legal Issues 122 1994



