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of forty persons was acquitted on grounds of insanity each year, although there were 
seventy-eight in 1974, the year before the GBMI verdict was e n a ~ t e d . ~ ~  In  1975, the first 
year in which the GBMI verdict was law, the number of insanity acquittals fell to 
thirty-three,r29ut since then it has risen to an  average of fifty-four per year for the 
period 1976-1982.r23 Given that only forty percent of the GBMI verdicts are the result of 
a trial, and that the number of successful insanity pleas has been fairly constant before 
and after the passage of the GBMI law, it has been argued that the GBMI verdict has not 
undercut the ability of criminal defendants to present a  successful^ insanity defenseaZZ4 

This argument, however, overlooks two critical factors. First, the legal definition of 
insanity was itself changed in 1975, from a variation of M'Naghtenm plus "irrestible 
impulse"r26 before the GBMI verdict was enacted, to the A.L.I. Model Penal Code 
definition'" thereafter.2" Second, the number of pre-trial referrals for psychiatric evalua- 
tion of defendants who wished to assert an insanity defense skyrocketed after 1975,"20 
rising from 401 in 1976 to 1,122 in 1980."0 Both these factors - a more liberal definition 
of insanity and a much greater number of defendants asserting an insanity defense and 
receiving a pre-trial psychiatric evaluation -would lead to a prediction of an increase in 
the number of insanity  acquittal^.'^^ Thus, the sharp reduction in the number of insanity 

221 Criss and Racine, supra note 2, at 265. 
222 Id. 
2U Smith and Hall, supra note 2, at 93, 107. 
224 Id. at 93, 100-01. 
225 See supra note 41. 
226 The "irresistable impulse" test embodies the idea that the defendant "lacks sufficient will 

power to resist the impulse to commit the charged act, by reason of mental unsoundness," and is used 
as a supplement to the M'Naghten rule in a number ofjurisdictions. A. DEUTSCH, THE MENTALLY ILL 
IN AMERICA 397 (2d ed. 1949). 

Prior to 1975, the test for insanity in Michigan was stated thus: 
"[Wlhether or not he [the defendant] exhibited evidences which leave a reasonable 
doubt in your minds of the soundness of his mind in that transaction. Did he know what 
he was doing, - whether it was right or wrong? and if he did, then did he know or did 
he have the power, the will power, to resist the impulse occasioned?" 

People v. Durfee, 62 Mich. 487,494,29 N.W. 109, 112 (1886), cited in People v. Martin, 386 Mich. 
407, 416, 192 N.W.2d 215, 219 (1971). As explained by the court in Martin, "The Michigan test 
encompasse[d] . . . not only a sudden overpowering, irresistable impulse but any situation or condi- 
tion in which the power, 'the will power' to resist, is insufficient to restrain commission of the 
wrongful act." 386 Mich. at 418, 192 N.W.2d at 220. 

227 386 Mich. at 418, 198 N.W.2d at 220. See supra note 48. 
ZUr See supra note 122 and accompanying text. 
229 Michigan GBMI Verdict, supra note 109, at 256. Such pre-trial evaluations were made man- 

adatory by the legislature in the same year that it enacted the GBMI verdict. Id. 
Id. 
Although there is no experimental data available comparing the frequency of NGI verdicts 

under the ALI and M'Naghten plus "irresistable impulse" formulas, there is such data comparing the 
results when the M'Naghten and Durham tests were used. The Durham test is, of course, the rule set 
forth in Durham v. United States, 214 F.2d 862, 874-75 (D.C. Cir. 1954), see sufira notes 46-47. In 
THE JURY AND THE DEFENSE OF INSANITY, ~ imon found that experimental jurors were twelve percent 
more likely to vote for acquittal under theDurham rule than the M'Naghten test. R. S~h~o~,supra note 
206, at 216. In addition, data from the District of Columbia show that in the seven years afterDurham 
was decided in 1954, there was "a fifteen-fold increase in the proportion of defendants who were 
acquitted on grounds of insanity!' Id. at 204. While there is certainly a difference between the 
terminology used in Durham and the ALI tests, it is generally thought that both are more liberal in 
their conception of insanity than the M'Naghten rule. The addition of the "irresistable impulse" 
concept in the old Michigan test would not be likely to have significantly narrowed the difference 
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acquittals in the year that the GBMI law became effective, and, indeed, the low numbers 
of insanity acquittals during the two following years,232 strongly suggests that the GBMI 
option has in fact undermined the ability of defendants to make out a case of insanity. 

What is even more important than this data in the aggregate, however, is the effect in 
a particular trial of the presence of the GBMI verdict as a choice for the court or jury. For 
since, as will be demonstrated, the insanity defense is constitutionally required, then in any 
case in which the defendant's ability to present a successful insanity defense is undercut by 
the meretricious lure of the GBMI verdict, and he is in fact found "guilty but meritally ill" 
rather than not guilty by reason of insanity, he has been denied his constitutional right to 
due process of law. 

Whether or not the verdict of not guilty by reason of insanity is constitutionally 
mandated has been discussed infrequently by courts and legal scholars. The Supreme 
Court has never directly addressed this issue; however, five of the six state courts that 
have considered the constitutional basis of the insanity defense have found it to be 
constitutionally compelled. 

Those Supreme Court decisions that have discussed the insanity defense have fo- 
cused on its procedural aspects. In Davis v. United States,*3 the Supreme Court reversed a 
defendant's murder conviction on the ground that the jury was not instructed that if it 
had a reasonable doubt' as to the defendant's sanity at the time of the offense it must 
acquit him. In so reversing, the Supreme Court appeared to assume, although it did not 
expressly state, that the insanity defense was constitutionally required, because "the crime 
of murder necessarily involves the possession by the accused of such mental capacity 
[sanity] as will render him criminally responsible for his 

In Leland v. Oreg~n,"~ however, the Supreme Court characterized the Davis decision 
as merely "the rule to be followed in federal courts," without constitutional underpin- 
n i n g ~ , ' ~ ~  and held that a state could constitutionally require a defendant to prove his 
insanity beyond a reasonable doubt without running afoul of the due process clause of the 
fourteenth amendment. The Leland Court did not address the question whether the 
insanity defense itself is constitutionally mandated.237 

Most recently, in Ake v. Oklahoma,238 the Court held that the fourteenth amendment's 
guarantee of fundamental fairness in criminal trials required that psychiatric assistance be 
provided an indigent defendant asserting an insanity defense. Specifically, the Court held 

between the M'Naghten and A.L.I. results, since the Michigan test retained the essential cognitive 
emphasis of the M'Naghten rule. 

*= Criss and Racine, supra note 2, at 265; Smith and Hall, supra note 2, at 107, Appendix A, 
Table A. 

160 U.S. 469 (1895). 
Id. at 485. 

235 343 U.S. 790 (1952). 
*s Id. at 797. 
*' Id. at 800, In Rivera v. Delaware, 429 U.S. 877 (1976), the Supreme Court dismissed, for 

want of a substantial federal question, an appeal from a defendant convicted of second degree 
murder who challenged the Delaware law which made insanity an affirmative defense. Justice 
Brennan, dissenting, argued that because sanity is an essential aspect of the requirement of mens rea, 
it must be proved by the state beyond a reasonable doubt. 429 U.S. at 878-79 (Brennan, J., 
dissenting) (citinglnre Winship, 397 U.S. 358 (1970), and Mullaney v. Wilbur, 421 U.S. 684 (1975)). 

105 S. Ct. 1087 (1985). 
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that such a defendant must be provided, at state expense, with a psychiatrist to examine 
him and testify at trial concerning his mental state at the time of the offense.23g The Court 
held that such expert assistance was constitutionally mandated for two reasons. First, the 
Court held that the state has no interest in convicting a defendant if in fact he was insane 
at the time of the crime.'40 Second, the Court found that without the benefit of expert 
psychiatric testimony concerning the defendant's mental state the risk of an inaccurate 
resolution of sanity issues is extremely high.Z41 Together these two factors led the Court to 
conclude that, "unlike a private litigant, a State may not legitimately assert an interest in 
maintenance of a strategic advantage over the defense, if the result of that advantage is to 
cast a pall on the accuracy of the verdict ~btained."'~" 

Despite the Supreme Court's failure to address directly the question of whether the 
insanity defense is constitutionally compelled, a strong argument can be made that it is so 
compelled, as part of our fundamental "concept of ordered libert~,""~ and that therefore 
any statute or rule of criminal procedure undercutting a defendant's right to present an 
insanity defense is unconstitutional. To appreciate this contention, it is necessary to put 
the insanity defense in its proper historical and jurisprudential context. 

At the heart of the criminal law is the principle that moral blameworthiness is an 
essential predicate to legal responsibility. The requirement of moral blameworthiness 
finds expression in the concept of mens rea,'44 a prohibited mental state, and in the notion 
of auoluntary the actus r e ~ s , ' ~ ~  which is also an essential element of every crime. An 
examination of the structure of the criminal law as a whole reveals that the insanity 
defense describes but one of the many situations in the criminal law in which a person 
who does an act prohibited by a penal statute is not held responsible for the commission of 
that act, because his conduct is either excused or justified. Just as a person acting under 
mistake of fact is not held liable if that mistaken belief precluded him from forming the 
requisite mental state required for a particular crime,247 just as a person acting under 
duress is not held criminally re~ponsible,'~~ and just as a person who shoots anot.her in 
self-defense is not liable,249 so too the insanity acquittee is exempted from a criminal 
penalty for his admittedly unlawful act because he lacked the moral blameworthiness 
necessary to convict. 

Even the defense of provocation, which will, in most jurisdictions, reduce a homicide 
from murder to manslaughter despite the accused's intent to kill or cause great bodily 

Id. at 1092. 
240 Id. at 109495. 
241 Id. at 1096. 
2u Id. at 1095. 
2U Palko v. Connecticut, 302 U.S. 319, 325 (1937). 
244 See supra note 27. 
245 See, e.g., People v. Newton, 8 Cal. App. 3d 359,376, 87 Cal Rptr. 394, 403 (1970); MODEL 

PENAL CODE § 2.01(1) (1982). 
246 The actus reus is a voluntary act or omission (under circumstances in which one has a legal 

duty to act) which is an essential element of every crime. A person is not blameworthy if he does not 
commit a prohibited act or omission. Under our criminal law one may not be punished for evil 
thoughts alone. MODEL PENAL CODE 2.01 (1982); S. KADISH, S. SCHULHOFER, & M. PAULSON, supra 
note 27, at 257-59. 

"' See, e.g., People v. Mayberry, 15 Cal. 3d 143, 154, 542 P.2d 1337, 125 Cal. Rptr. 745, 752 
(1975); MODEL PENAL CODE 8 2.04 (1982). 

248 See, e.g., MODEL PENAL CODE 8 2.09 (1982). 
See, e.g., State v. Wanrow, 88 Wash. 2d 221,235-36,559 P.2d 548,556 (1977); MODEL PENAL 

CODE $ 3.04 (1982). 
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harm to the victim,250 is based upon the fundamental principle of free will and moral 
blameworthiness. The provocation of the victim reduces the seriousness of the defen- 
dant's crime because it is believed that due to these provoking circumstances, circum- 
stances to some degree outside his control, he is less blameworthy than one who kills 
without such provocation.251 So too in the case of the insanity acquittee, circumstances 
beyond his control, although they occur within his own. mind, make it inappropriate to 
impose blame for his conduct. 

All of the tests for insanity, from M'Naghten to the Model Penal C0de,2~~ are predi- 
cated on this fundamental principle of blameworthiness, that a person ought not to be 
held responsible if his conduct was not the result of his exercise of free will or a conscious 
choice to do wrong. Each test is an attempt to give a definition of that involuntariness, of a 
lack of ability to choose, which, it is thought, appropriately excludes from responsibility 
those who could not elect to do right or wrong, those who did not exercise their free will 
in embarking upon a criminal course of conduct. 

Thus, to say that the insanity defense is an anomaly in the grand scheme of our 
criminal law is simply wrong. To  the contrary, our criminal justice system requires moral 
blameworthiness for a e r y  act subject to criminal sanction, save those which have been 
made strict liability offenses. "The contention that an injury can amount to a crime only 
when inflicted by intention is . . . as universal and persistent in mature systems of law as 
belief in freedom of the human will and a consequent ability and duty of the normal 
individual to choose between good and This principle, that moral blameworthi- 
ness is an essential predicate to a criminal conviction, was established early in English 
common law,z54 and was carried over into the laws of the colonies and the new republic, 
even without express statutory enunciation.255 

It is not surprising, then, that all but one of the six state courts which have considered 
the constitutional basis of the insanity defense have found it to be constitutionally re- 

See, e.g., Maher v. People, 10 Mich. 212 (1862); Director of Public Prosecutions v. Camplin, 
House of Lords, [I9781 2 All E.R. 168; MODEL PENAL CODE § 210.3 (1982). 

The defense of manslaughter is designed for those "cases of intentional homicide where the 
situation is as much to blame as the actor." MODEL PENAL CODE 210.3 comment (1982). Put another 
way, "the greater the provocation . . . the more ground there is for attributing the intensity of the 
actor's passions and his lack of self-control . . . to the extraordinary character of the situation in which 
he was placed rather than to any extraordinary deficiency in his own character." Michael and 
Wechsler, A Rationale of the Law of Homicide, 37 COLUM. L. REV. 1261, 1281-82 (1937). Both these 
sources are cited in S. KADISH, S. SCHULHOFER, & M. PAULSEN, supra note 27, at 439-41. 

See supra text accompanying notes 41-43. 
253 Morrisette v. United States, 342 U.S. 246, 250 (1952); accord, Durham v. United States, 214 

F.2d 862, 876 (D.C. Cir. 1954). 
"' See supra text accompanying notes 23-33. 
25s As the Supreme Court noted in -M-ette v. United States: 

Crime, as a compound concept, generally constituted only from concurrence of an 
evil-meaning mind with an evil-doing hand, was congenial to an intense individualism 
and took deep and early root in American soil. As the states codified the common law of 
crimes, even if their enactments were silent on the subject, their courts assumed that the 
omission did not signify disapproval of the principle but merely recognized that intent 
was so inherent in the idea of the offense that it required no statutory affirmation. 
Courts, with little hesitation or division, found an implicaton of the requirement as to 
offenses that were taken over from the common law. 

342 U.S. at 251-52 (footnotes omitted). Some states have explicitly adopted the common law of 
England as controlling precedent so long as it does not conflict with existing federal or state statutes 
or constitutional provisions. See, e.g, UTAH CODE -68-3-1 (1978). 
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quired, recognizing it as an aspect of the fundamental fairness guaranteed by the due 
process clause of the fourteenth amendment or comparable state constitutional provi- 
sions. In State v. Stra~berg ,~~~ for example, the Washington Supreme Court declaredthat a 
state law which eliminated insanity as a defense was violative of the defendant's right to 
due process of law and his right to jury trial, both of which were guaranteed by the 
Washington constitution. The court rejected the prosecution's therapeutic justification 
for the elimination of the insanity defense, namely that "because of modern humane 
methods in caring for . . . those convicted of crime, there is no longer any reason for 
taking into consideration the element of will on the part of those who commit prohibited 
acts, when their guilt is being determined for the purpose of . . . restraint and treat- 
ment."257 Instead, the court held that the insanity defense was an essential part of the 
common law of England and America, a necessary concomitant of the criminal law's mens 
rea requirement and of the defendant's right to trial by jury, and thus could not constitu- 
tionally be abrogated by the legislat~re."~ 

Likewise, in Sinclair u. St~te,"~ the Mississippi Supreme Court struck down a state 
statute which eliminated insanity as a defense to murder, but provided that evidence of 
insanity could be offered to support a verdict of "guilty . . . but insane," which would 
reduce the sentence for murder from death to life imprisonment. The court held that the 
law violated the Mississippi Constitution's due process clause, which provides: " 'No . - 

person shall be deprived of life, liberty, or property except by due process of law.' ""O In 
addition, one concurring justice found the new law to violate the due process and equal 
protection clauses of the state and federal constitutions,"' and the constitutional prohibi- 
tion against cruel and unusual punishment, on the ground that it was cruel to subject an 
insane person to life i m p r i s ~ n m e n t . ~ ~  

The Louisiana Supreme Court has held that the insanity defense is constitutionally 
required in two cases. In the early case of State u. Lange,"j3 the court struck down a state 
statute which withdrew the question of the determination of insanity from the courts to a 
lunacy commission composed of the superintendents of Louisiana's state mental hospitals. 
The court held this statute to violate provisions of the state constitution which gave 
exclusive jurisdiction of criminal cases to the courts and which guaranteed the right to 
trial by jury. In a second case almost fifty years later the court found that juveniles had a 
constitutional right to present an insanity defense."j4 According to the court, "the denial 

s6 60 Wash. i06, 110 P. 1020 (1910). 
257 Id. at 123, 110 P. at 1025. 

Id. at 112-15, 110 P. at 1021-23. See also Morrisette, 342 U.S. at 250, and Murray's Lessee V. 

Hoboken Land and Improvement Co., 59 U.S. 272, 276-77 (1855). In Murray's Lessee the Supreme 
Court held that in determining whether a legislative enactment violates due process of law, courts 
"must look to those settled usages and modes of proceeding existing in the common and statute law 
of England, before the emigration of our ancestors, and which are shown not to have been unsuited 
to their civil and political condition by having been acted on by them after the settlement of this 
country." 59 U.S. at 277. 

259 161 Miss. 142, 132 So. 581 (1931). 
2w Id. at 153, 132 So. at 582 (quoting MISS. CONST. OF 1890, 8 14). 
261 Id. at 164-71, 132 So. at 586-88 (Ethridge, J., concurring). He found that the equal protection 

clause had been violated since a defendant who lacked malice aforethought, the mental state 
required for murder, could be found guilty only of manslaughter, which carried a maximum term of 
twenty years, while an insane defendant, who lacked all necessary mens rea, could be sentenced to 
life imprisonment. Id.  at 167, 132 So. at 587 (Ethridge, J., concurring). 

Id.  at 161, 132 So. at 584 (Ethridge, J., concurring). 
263 168 La. 958, 966, 123 So. 639, 642 (1929). 
264 In re Causey, 363 So. 2d 472 (La. 1978). 
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of the right to plead insanity, with no alternative means of exculpation or special treat- 
ment for an insane person unable to understand the nature of his act, violates the concept 
of fundamental fairness implicit in the due process guaranties."265 

The Minnesota Supreme Court has also held that the right of a defendant to assert an 
insanity defense is guaranteed by the due process clauses of both the state and federal 
 constitution^.^^^ In State v. Hoffman, the court found that a criminal defendant has a 
fundamental right to present an insanity defense, and that this right was not impaired by 
jury instructions which permitted the jury to consider evidence of the defendant's mental 
state solely to determine if the M'Naghten test of insanity was satisfied.267 

Only in the case of State v.. K0re11~~~ did a state supreme court uphold a legislative 
abolition of the insanity defense. In Korell, the Montana Supreme Court rejected the 
defendant's challenge to the Montana legislature's elimination of the "traditional" defense 
of insanity. In  so ruling, the court placed heavy emphasis on the provisions in the relevant 
statute requiring the consideration of the defendant's mental state at the time of the 
offense, both at the trial, under the rubric of mens rea,269 and at sentencing, where the - 
court was required to evaluate the defendant's mental state at the time of the crime in 
accordance with the Model Penal Code test of insanity and commit him to "an appropriate 
institution for custody, care, and treatment" if he was insane at that time.270 

Except forKorell then, in' every case in which a state court has considered whether the 
insanity defense is constitutionally compelled, the court has held that the insanity defense 
is constitutionally required as a necessary concomitant of either the right to due process of 
law or the right to jury trial. Such a conclusion seems inescapable. The insanity defense 
has historically been an integral aspect of the criminal law's requirement of moral 
blameworthiness as a precondition to the imposition of a penal sanction.27' The right to 
assert an insanity defense in a criminal trial must be recognized as a liberty interest " 'so 
rooted in the traditions and conscience of our people as to be ranked as fundamental,' "272 

- - 

and therefore, entitled to the protection of the due process clause."3 

265 Id. at 474. 
266 State v. Hoffman, 328 N.W.2d 709 (Minn. 1982). 
267 328 N.W.2d at 715. 

-, Mont. -, 690 P.2d 992 (1984). 
269 Id. at -, 690 P.2d at 1000. 
270 Id. at -, 690 P.2d at 997. 
271 See supra text accompanying notes 23-33. 
272 Griswold V. Connecticut, 381 U.S. 479, 487 (1965) (Goldberg, J., concurring) (quoting 

Snyder v. Massachusetts, 291 U.S. 97, 105 (1934)). 
273 Justice Goldberg stated in Grimold that "the concept of liberty protects those personal rights 

that are fundamental, and is not confined to the specific terms of the Bill of Rights." 381 U.S. at 486 
(Goldberg, J., concurring). In agreeing with the Court's striking down of a Connecticut statute which 
prohibited physicians from prescribing contraceptive devices to married women, Justice Goldberg 
relied heavily on the ninth amendment's express provision that, "The enumeration in the Constitu- 
tion, of certain rights, shall not be construedto deny or disparage others retained by the people."Id. 
at 488 (Goldberg, J., concurring). He noted that the amendment had been added to the Bill of Rights 
to quiet "fears that a bill of specifically enumerated rights could not be sufficiently broad to cover all 
essential rights and that the specific mention of certain rights would be interpreted as a denial that 
others were protected."Id. at 488-89 (Goldberg, J., concurring). Just as with the case of the right of 
marital privacy deemed fundamental in Gnkwold, so too is the right of a criminal defendant to 
present a defense which goes to the question of his moral blameworthiness, his ability to choose to do 
good or evil, a fundamental liberty right which must be found to be constitutionally based, despite its 
lack of specific enumeration in the Constitution. See Duncan v. Louisiana, 391 U.S. 145, 148-55 
(1968) (historical analysis of the role of trial by jury in the Anglo-American criminal law demon- 
strated its fundamental importance in safeguarding the essential liberty interest of criminal defen- 
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The GBMI verdict undercuts a defendant's right to present an insanity defense just 
as surely as did any of the state statutes struck down in Lunge, Sinclair, or Strmberg. 
Established in an attempt to reach people who would otherwise "fall through the cracks of 
the criminal justice system" by virtue of an insanity acq~ittal,';~ the GBMI statutes provide 
vague and deliberately confusing definitions of the distinction between being "insane" 
and "mentally ill," and at the same time make it extremely attractive to the trier of fact to 
return a GBMI verdict instead of a verdict of not guilty by reason of insanity, by holding 
out the twin promises of incarceration and treatment. "A judge [or juror] can satisfy the 
demands of the press and the public to get the criminals off the street and at the same 
time salve his conscience with the belief that he is helping the offender by. . . sending him 
to prison for the purpose of treatment or cure.""5 But, as shown earlier, the promise of 
treatment for GBMI prisoners has been unfulfilled, leaving incarceration and the protec- 
tion of public safety as the only purpose actually served by the GBMI verdict. While 
protection of the public is a reasonable goal -and indeed was one of the major functions 
of the insanity defense until ten or fifteen years ago -it is constitutionally impermissible 
to achieve it by depriving criminal defendants of both a meaningful right to present an 
insanity defense and the right to treatment. "To deprive any citizen of his or her liberty 
upon the altruistic theory that the confinement is for humane and therapeutic reasons, 
and then fail to provide adequate treatment, violates the very fundamentals of due 
pro~ess."'~~ Thus, the GBMI verdict is unconstitutional, violating a criminal defendant's 
constitutional right to due process and equal protection of the laws, and denying a 
convicted offender his right to adequate psychiatric treatment. 

IV. CONDITIONAL RELEASE AS AN ALTERNATIVE TO THE GUILTY 
BUT MENTALLY ILL STATUTES 

Much of the recent animosity toward the insanity defense has been expressed in the 
idea that insanity acquittees are in some way "getting off," escaping liability for the 
punishment they so richly deserve through the legal loophole of the insanity defense. The 
impetus for the enactment of the GBMI statutes was a growing public concern that 
persons found not guilty by reason of insanity were being released prematurely, without 
an adequate assessment either of their mental competence or, more significantly, of their 
potential for dangerous criminal actions in the future. The GBMI statutes were passed in 
an effort to reduce the number of persons found not guilty by reason of insanity and 
thereby, presumably, to protect the public. But, as pointed out above, the GBMI statutes 
represent a misguided and constitutionally defective attempt to deal with the relationship 
between crime and mental illness. 

In assessing alternatives to the GBMI statutes, two separate issues must be addressed. 
The first deals with the function of the insanity defense within the framework of our 
criminal law. Since, as has been demonstrated, the insanity defense is not an anomaly 
within the Anglo-American criminal law, but is entirely consistent with the fundamental 
principles of that jurisprudence, it needs to be maintained to insure the coherence of the 

dants); see also In re Winship, 397 U.S. 358,363-64 (1970) (proof beyond a reasonable doubt held to 
be contitutionally required as an essential part of due process of law, even though it was not 
enumerated in the Constitution or the Bill of Rights). 

274 See supra text accompanying notes 106-07. 
. 275 Forer, supra note 172, at 66. 

276 Wyatt v. Stickney, 325 F. Supp. 781, 785 (M.D. Ala. 1972). 
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criminal law as a whole. At the same time, however, the disposition of insanity acquittees 
must be considered. A preferred alternative to the GBMI statutes would retain the 
insanity defense as a means of excusing from criminal responsibility that rare individual 
who ought not to be blamed for his conduct, while at the same time safeguarding the 
public from persons who may pose a risk of future dangerousness. 

Such an alternative may be the approach, taken by a number of states, of the 
conditional release of insanity acquittees. In contrast with the GBMI statutes, in which the 
emphasis is on a change in the verdict which may be rendered at an insanity defense trial, 
the emphasis in conditional release is on the post-verdict stage: on what happens after a 
judgment of not guilty by reason of insanity is rendered. The GBMI statutes seek to 
protect the public by limiting the number of persons who may be found not guilty by 
reason of insanity. The conditional release approach, on the other hand, seeks to assure 
the public's protection by providing meaningful psychiatric treatment and effective 
supervision of insanity acquittees, through a program of graduated, step-by-step relaxa- 
tion of controls which is designed with both the acquittee's mental health and his apparent 
dangerousness in mind. 

The theory behind conditional release is relatively straightforward. Psychiatrists have 
long recognized the difficulty in predicting the future dangerousness of an incarcerated 
individual,277 simply because the environment in which the psychiatrist sees this person is 
so different than that of the outside world. What may be a successful adjustment to the 
constraints of institutional life may be maladaptive behavior for the real world. As one 
court has put it, "[G]ood patients may be bad r i ~ k s . " ~ ~ ~  

An insanity acquittee may become adjusted to life inside the hospital. . . . But 
[this] adjustment . . . gives no assurance that [he] . . . would refrain from 
reestablishing [his] . . . undesirable behavior patterns if released. In fact, the 
more completely a person accepts the regulated environment of the hospital, 
the more unfitted he may be to deal with the demands of an unregulated free 

. 

life.279 

277 Indeed, today there is nearly universal agreement among both psychiatrists and lawyers that 
psychiatric predictions of dangerousness are quite inaccurate and unreliable. For example, the 
American Psychiatric Association's Task Force on Clinical Aspects of the Violent Offender has 
declared: "U]udgments [of dangerousness] are fundamentally of very low reliability, much as would 
be the prediction of 'altruism' or other human behaviors." TASK FORCE REPORT #8, Clinical Aspects 
of the Violent Offender 23 (1974) [hereinafter cited as TASK FORCE REPORT]. 

Similarly: 
[There] is a large and growing body of research dramatically demonstrating that when 
a group of prisoners or mental patients who have been predicted to be violent are 
nonetheless released into the community, the majority, frequently the vast majority, do 
not commit the violent behavior expected of them . . . The persistence of thirfinding is itrelf 
remarkable: no study h ever found prediction to be more accurate than inaccurate. 

Monahan, Prediction Research and the Emergency Commitment of Dangerous Mentnlly Ill Persons: A Recon- 
sideration, 135 AM. J .  PSYCHIATRY 198, 199 (1978) (emphasis added). 

Despite the skepticism with which a growing number of psychiatrists, social scientists, and 
lawyers view predictions of future dangerousness, some jurists still find such predictions persuasive. 
See, e.g., Barefoot v. Estelle, 463 U.S. 880 (1983) (Supreme Court upheld Texas' use of psychiatric 
prediction of future dangerousness as a factor to be considered in determining whether the death 
penalty ought to be imposed), reh'g denied, 464 U.S. 874 (1983). 

278 State v. Carter, 64 N.J. 382, 403, 316 A.2d 449, 461 (1974). 
278 Weihofen, supra note 173, at 864. Accord, K. BURKHART, WOMEN IN PRISN 132 (1973). 
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Conversely, a patient who is aggressive, independent, and questioning of authority may 
well be better equipped to handle life in normal society.2s0 

Recognizing this predictive problem, courts in a number of states have attempted to 
reconcile the public's concern about the premature release of insanity acquittees, who are 
perceived as being more dangerous than other offenders because of their mental ill- 
ness,"I with the acquittees' liberty interest in being free from state custody if they are no 
longer mentally ill o r  dange ro~s . "~  In a conditional release program, the court and the 
treating psychiatrist have an opportunity to observe the acquittee's behavior as he moves 
from greater to lesser restrictions on his liberty, and can thereby assess more accurately 
the likelihood that the acquittee will engage in violent actions if he is released without 
restraint into the community. A good conditional release program provides a 

built-in graded system wherein a person could be sent from a maximum 
security to a moderate security to a civil hospital to a halfway house, have the 
options of out-patient treatment under mandate, so that the psychiatrists . . . 
who are treating the person and . . . testifying to the judge who maintains 
jurisdiction over the case . . . would have the option of evaluating the person 
in various degrees of security . . . .283 

T h e  therapy-centered approach of conditional release makes good financial sense as 
well. I n  New Jersey, for example, a good conditional release program will provide the 

*' Id. Cf. FFlynn,PsychotropicDrugs andInfmed Consent, 30 HOSP. & COMMUNITY PSYCHIATRY 51, 
53 (1979). 

The public is more afraid of insanity acquittees than other persons charged with crime 
because the former are viewed as both "mad" and "bad," and therefore unpredictable in their 
violence. But the limited data which is available shows that many insanity acquittees are acquitted of 
non-violent crimes and that the overwhelming majority of mentally ill criminals who have been 
predicted to be dangerous turn out not to be so. 

In New Jersey, for example, "a survey of insanity acquittals during the years 1974-1982 . . . 
showed that deaths were involved in less than one-third of all cases. Interestingly, the plea was also 
raised in cases of non-violent offenses such as writing false checks, carrying an unloaded starter's 
pistol, and drug use." Rodriguez letter, supra note 2. See also Pasewark, Insanity Plea: A Review ofthe 
Research Literature, 9 J. PSYCHIATRY & L. 357,366 (1981). In Oregon, "only about 5 percent of the. . . 
insanity acquittees were acquitted of murder, with assault and less seriouscrime being the bulk of the 
cases." Insanity Hearings, supra note 80, at 470 (testimony of Dr. John Monahan). 

As to the consequences of releasing the criminally insane, perhaps the most startling results were 
obtained in Operation Baxstrom, the release of New York prisoners mandated by the Supreme 
Court's decision in Baxrtrom v. Herold, 383 U.S. 107 (1966). The decision in Baxrtrom led to the 
transfer of 967 inmates of hospitals for the criminally insane to regular civil hospitals. Ultimately, 
some of these were returned to the community in accordance with existing civil commitment and 
release procedures. "These patients were considered to be among the most dangerous in the state 
and were expected to display their dangerousness both in the civil hospitals to which they were 
transferred and in the community upon their release. The level of dangerous behavior among the 
patients we followed in the community was 14 percent . . . . [OJur four-year follow-up of these 
patients revealed that only 26 of the 967 had exhibited sufficiently violent behavior at the civil 
hospitals to justify their return to hospitals for the criminally insane." Cocozza and Steadman, The 
Failure of Psychiatric Predictions of Dangeroumess: Clear and Convicting Evidence, 29 RUTCERS L. REV. 
1084, 1090-93 (1976). 

282 In O'Connor v. Donaldson, 422 U.S. 563 (1975), the Supreme Court declared that there is no 
constitutional basis for confining even a mentally ill individual involuntarily if he is "dangerous to no 
one and can li.ve safely in freedom."Id. at 575. Similarly, there can be no state interest in confining a 
non-mentally ill individual based upon a psychiatric prediction of dangerousness. Such involuntary 
commitment is the equivalent of preventitive detention. 

Insanity Hearings, supra note 80, at 462-63 (testimony of Dr. Robert Sadoff). 
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insanity acquittee with room and board at a half-way house located in the community, 
daily participation in an out-patient treatment program, and a weekly visit with a psychia- 
trist. Such a program costs approximately $20,000 per year, roughly 55% of what it would 
cost to maintain the acquittee in a state mental hospital, and only $3,000 more than the 
average cost of maintaining an inmate in a New Jersey prison, with only minimal psychiat- 
ric treatment.284 Similarly, in Oregon, the current maximum cost of maintaining an 
insanity acquittee in a conditional release program is $13,282 per year, approximately 
one-third the amount required to maintain him in the forensic unit of the state mental 
hospital.285 This too compares favorably with the cost of providing psychiatric care in an 
Oregon prison, where the current average cost of maintaining an inmate in prison is 
$13,412 per year, and the additional cost of providing psychiatric treatment or other 
therapeutic counseling is $105 per day, or $39,022 per year.286 Thus it cannot be convinc- 
ingly argued, as it might in the case of an economically depressed state like Michigan, that 
the conditional release of insanity acquittees is fiscally impractical. 

Two principal approaches to conditional release presently exist: the administrative 
and the judicial models. The sole representative of the administrative model is Oregon's 
Psychiatric Security Review Board (hereinafter PSRB or Board). This Board was estab- 
lished by statute in 1977 in response to concerns of the public and state mental health 
personnel that insanity acquittees were being prematurely released from state mental 
hospitals without adequate judicial, or other, supervision.287 The Board is an independent 
state agency with five members - a psychiatrist, a psychologist, a person with substantial 
parole and probation expertise and experience, a public member, and an experienced 
criminal trial lawyer not presently a prosecutor or public defender.288 The Board meets 
periodically to review the disposition of all insanity acquittees committed to its jurisdic- 
tion. 

Under Oregon law, after a trial, the judge must determine what crime the acquittee 
"would have been convicted of had [he] . . . been found responsible."289 If this crime is a 
felony or a violent misdemeanor, and "the court finds, by a preponderance of the 

Personal Communication from Patrick D. Reilly, Mental Health Consultant, Department of 
the Public Advocate, Division of Mental Health Advocacy, State of New Jersey, Trenton, New Jersey 
(April, 1985). 

285 Personal Communication from Thomas 0. Stern, Data Coordinator for the Program Office 
of Mental or Emotional Disturbance, Oregon Mental Health Division, Salem, Oregon (April, 1985). 

286 Personal Communication from Marlene Haugland, Executive Assistant to the Director of the 
Oregon Department of Corrections, Salem, Oregon (April, 1985). 

287 There were 268 persons acquitted on grounds of insanity in Oregon during the period 1971 
to 1976, compared with 225 insanity acquittals in New York State (which had a population nearly 
eight times as large as Oregon's) during the same period. Pati, Letter to the Editor, 136 AM. J. 
PSYCHIATRY 1346, 1346-47 (1979). Because of this large number of insanity acquittees, judges were 
unable to keep track of all the people whom they had committed to the state hospital, to design 
effective conditional release programs for them, or to monitor their performance while conditionally 
released. Some judges were felt to be overly deferential to the views of mental health personnel. As a 
result of inadequate judicial supervision and hospital overcrowding, "many individuals were released 
from the hospital after a very short stay." Rogers, 1981 Oregon Legislation Relating to the Insanity 
D$me and the Psychiatric Security Review Board, 18 WILLAM- L.J. 23, 24 (1982). As in Michigan, 
"several incidents of serious anti-social behavior among the [prematurely] released population . . . 
pointed to the need for more stringent supervision." Bloom and Bloom, Duposition of Zmanity Defase 
Cases in Oregon, 9 BULL. AM. ACAD. PSYCHIATRY L. 93, 95 (1981). 

288 OR. REV. STAT. 5 161.385 (I), (2) (1983): 
OR. REV. STAT. 5 161.325 (2)(a) (1983). 
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evidence that the person is affected by mental disease or defect and presents a substantial 
danger to others requiring commitment to a state mental hospital . . . or conditional 
release, the court shall order the person placed under the jurisdiction of the Psychiatric 
Security Review Board for care and treatment. . . "290 for the maximum sentence he could 
have received had he been found responsible. 

Within ninety days of an insanity acquittee's commitment to the state mental hospital 
and two years of an acquittee's conditional release, the PSRB must review the case and 
determine whether the disposition is appropriate or whether the acquittee should be 
conditionally or unconditionally released.291 The Board's decision is to be based primarily 
on the criterion of "the protection of society," not on the insanity acquittee's treatment 
needs.292 Conditional release is mandated, however, if the PSRB "finds that the person 
presents a substantial danger to others but that the person can be adequately controlled 
with supervision and treatment if conditionally released and that necessary supervision 
and treatment are available . . . ."293 This approach thus apparently codifies the doctrine 
of the "least restrictive alternative which has long been advocated as a necessary aspect of 
all civil commitment of the mentally 

The alternative to the administrative model of conditional release is the judicial one, 
presently authorized by statute in more than half the states.295 One example of a good 
judicial conditional release program is the New Jersey program. As long ago as the early 
1970's, the New Jersey Supreme Court recognized the need for a phased, gradual return 
of the insanity acquittee to the community, which was carefully monitered by individual 
trial judges to insure that the interests of both the insanity acquittee and the public were 
protected. Under the New Jersey scheme, as articulated by its Supreme Court in State v. 
Carter,296 a program of conditional release of insanity acquittees is required to balance the 
public's interest in protection from dangerous offenders and the insanity acquittee's right 
to psychiatric treatment. In Carter, the court held that persons acquitted on grounds of 
insanity had a right to conditional release from the mental institution to which they had 

Z90 OR. REV. STAT. 0 161.327 (1983). 
291 OR. REV. STAT. 0 161.341 (7) (1983). 
292 OR. REV. STAT. 0 161.336 (10) (1983). 

OR. REV. STAT. 0 161.336 (1) (1983). 
One Oregon court has found that this provision imposes a heavy burden on the PSRB to find a 

suitable conditional release placement for an insanity acquittee, and that mere difficulty in finding 
one is not sufficient to meet this burden. Cochenour v. Pgchiatric Sec. Revim Bd., 47 Or. App. 1097, 
1106-07, 615 P.2d 1155, 1160 (1980). 

2s4 Under this doctrine, a state must show that "a particular legislative course [is] . . . the least 
drastic method of achieving a desired end . . . . m h e  state must demonstrate that the infringement 
upon human liberties which occurs isunuuoidubk if the purpose of the state is to be achieved." Singer, 
Sending Men to P&a:  Constitutional Aspects o f  the Burden o f  Proof and the Doctrine of the Least Drastic 
Alternaliue as Applied to Sentencing Detpinat iom, 58 CORNELL L. REV. 51, 55-56 (1972) (emphasis in 
original). 

The doctrine has been applied in a number of cases concerning the mentally ill which have 
declared that the state must provide for its mentally ill a therapeutic environment which is the least 
restrictive one necessary to achieve the safety of the mentally ill individual and the public. See, e.g., 
Lake v. Cameron, 364 F.2d 657, 660-62 (D.C. Cir. 1966) (court ordered the District of Columbia 
authorities to show that no alternative means existed, other than confinement in a large public 
mental hospital, of protecting a senile sixty year old woman who "wandered" in the streets of 
Washington, D.C.) 

295 See State v. Carter, 64 N.J. 382, 401 n.lO, 316 A.2d 449, 460 n.10 (1974). 
64 N.J. 382, 316 A.2d 449 (1974). 
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been committed even if they were not fully "restored to reason" or "cured" of their 
underlying mental illness, as long as there was adequate psychiatric supervision and other 
provisions for the protection of the public. The court premised its decision on the 
fundamental purpose of committing insanity acquittees to a mental hospital - treatment 
and rehabilitation, which could only be achieved by a judicially authorized gradual, 
supervised return to the community.297 To  deny "the possibility of conditional release," 
said the court, would be " 'tantamount to an elaborate mask for preventive detention' of 
the mentally ill."298 

In State v. K r 0 1 , ~ ~ ~  the New Jersey Supreme Court built upon Carter, to hold that for 
purposes of evaluating insanity acquittees' continued need for psychiatric hospitalization 
and treatment, they were to be treated just like other "civilly" mentally ill individuals, with 
the same procedural safeguards and substantive commitment criteria used for this latter ' 

The court reached this result based upon considerations of both due process301 
and equal protection of the laws.302 

This court-centered approach to determining when, and under what conditions, the 
release of an insanity acquittee is appropriate, has been endorsed by the American Bar 
Association's Standing Committee on Association Standards for Criminal Justice. These 
standards suggest that all decisions regarding "authorized leave," defined to encompass 
anything "from a brief pass through a projected long-term release on conditions,"303 
should be subject to judicial scrutiny before being implemented, to ensure adequate 
consideration of the problems of "public safety and community concern" along with the 
therapeutic desirability or necessity of the authorized leave.304 

Whether administratively or judicially supervised, then, conditional release of insan- 
ity acquittees provides an alternative to the GBMI statutes which protects both the 

e 

offender's constitutional rights and the public safety at a reasonable cost. Such an ap- 
proach also leaves intact the insanity defense, which is crucial to maintaining the require- 
ment of blameworthiness throughout the criminal law as a precondition to conviction. 

The insanity defense had its genesis in a simple, homogeneous, highly religious and 
moralistic society. At the time of its inception it was easy to have a rule exempting from 

b 

2Q7 The judicial approach also has the advantage of frankly acknowledging that the decision to 
release is a political and policy one. Medical opinion is an important factor to be weighed in making 
this decision, but it is only part of the equation. In our society, the job of balancing conflicting 
individual and social interests has been given to judges, not doctors. See Insanity Hearings, supra note 
80, at 472-73 (testimony of Dr. John Monahan). 

Carter, 64 N.J. at 398,316 A.2d at 458 (quoting Greenwald, Disposition ofthe Insane Dejendant 
After 'Acquittal' -The LongRoad From Commitment To Release, 49 J. CRIM. L. C. & P.S. 583,586 (1959). 

2* 68 N.J. 236, 344 A.2d 289 (1975). 
In State v. Fields, 77 N.J. 282,390 A.2d 574 (1978), the New Jersey Supreme Court declared 

that the Krol mandate of equality of treatment of the "criminally" and "civilly" mentally ill meant that 
both groups were required to have automatic periodic judicial review of their commitments, includ- 
ing the terms of their conditional release, to determine if the restrictions on their liberty which had 
been previously ordered by the court were still necessary. 77 N.J. at 297-99,390 A.2d at 581-82. 

301 Krol, 68 N.J. at 246-49, 344 A.2d at 295-96. 
=02 Id. at 250-55, 344 A.2d at 297-99. 
303 ABA Standing Committee on Association Standards for Criminal Justice, Provisional Crimi- 

nal Justice Mental Health Standards V-8 (April, 1982). 
3M Id.; see also Humphrey v. Cady, 405 U.S. 504 (1972). 

Heinonline - -  26 B.C. L. Rev. 651 1984-1985 



652 BOSTON COLLEGE LAW REVIEW [Vol. 26: 601 

criminal responsibility those few individuals who lacked a "vicious will,"305 particularly 
when the result of a finding of insanity was lengthy, if not lifetime, incarceration in an 
insane asylum rather than death. 

In a complex and heterogeneous society, however, the insanity defense is called upon 
to answer a number of competing questions: the moral question of who may justly be held 
responsible, the psychiatric question of how best to treat the mentally ill offender, and the 
soaal policy question of how best to protect the community from dangerous individuals 
while at the same time safeguarding those individuals' constitutional rights. Today, the 
exculpation from criminal liability provided by the insanity defense is deeply troubling to 
many citizens. They find it inconceivable that a person could on one day suffer from 
mental illness so severe as to not know what he was doing or to be able to stop himself 

- from doing it, and then, a few months later, due to psychiatric treatment and medication, 
be pronounced "sane." Their sense of justice is offended, particularly if the defendant 
was charged with a serious offense. The result, in a time of great concern about crime in 
general, is tremendous public pressure to minimize or eliminate the use of the insanity 
defense, pressure to which Congress has recently acceded in enacting a drastically re- 
duced version of the insanity defense for federal criminal offenses. 

This article has examined another attempt to reduce the "abuse" of the insanity 
defense, the "Guilty But Mentally 111" statutes, and has concluded that these laws are a 
constitutionally impermissible means of dealing with the dangerous mentally ill offender. 
The GBMI statutes improperly cloak a punitive attitude toward the mentally ill criminal 
in the guise of treatment, confusing the very different theoretical underpinnings of a 
system of punishment and a system of treatment. These laws deny mentally ill persons 
who are found "guilty but mentally ill" instead of not guilty by reason of insanity their 
"constitutional right to receive such individual [psychiatric] treatment as will give each of 
them a realistic opportunity to be cured or to improve . . . his mental condition."300 In 
practice, the psychiatric treatment accorded GBMI inmates tends to be either minimal or 
nonexistent. Even GBMI prisoners who receive adequate treatment at a psychiatric 
hospital are denied the equal protection of the laws when compared to insanity acquittees, 
since GBMI convicts must serve out the remainder of their prison terms upon restoration 
to mental health, while insanity acquittees must be released. 

The constitutional violation of the denial of the right to treatment is compounded by 
the inherent tendency of the GBMI statutes to encourage compromise verdicts. Due to 
the statutes' inadequate distinction between "mental illness" and "insanity," it is possible, 
and indeed likely, for a trier of fact to resolve any doubts it may have about a defendant's 
sanity at the time of the offense in favor of a finding of "mere" mental illness. That 
finding assures the trier of fact that the defendant will be kept off the streets for some 
time, while it simultaneously holds out the promise of psychiatric treatment for an 
obviously disturbed individual. The constitutional right to present an insanity defense, 
inherent in the constitutional rights to due process and equal protection of the laws, is 
denied in any case in which a defendant is found "guilty but mentally ill" when, without 
that option, he would have been found not guilty by reason of insanity. 

In contrast, the conditional release approach, while not perfect, holds out the pro- 
mise of making the insanity defense viable today. The conditional release approach 
continues to accept the fundamental premise of the insanity defense that there are a few 

305 W. BLACKSTONE, supra note 33, at 19. 
306 Wyatt v. Stickney, 325 F. Supp. 781, 784 (M.D. Ala. 1972). 
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individuals who cannot morally be held accountable for their actions. In practice it offers 
a real chance of meaningful psychiatric therapy and a return to sanity for such mentally ill 
offenders. At the same time, it strives to protect society from the dangerous mentally ill 
individual in a manner maximizing the vindication of the latter's constitutional rights. 
Conditional release thus provides the best answer we have today to the difficult moral, 
medical, and political questions raised by the insanity defense. Its adoption and im- 
plementation across the nation would, in the long run, provide greater public protection 
than the superfically attractive GBMI approach. 

We live in an age in which people are expressing greater fears about their safety and 
security, and are concerned about a lack of control over their lives. At such a time, it is 
easy to seize upon the perceived abuses of the insanity defense as both symbol and cause 
of increased crime and disorder. Yet the insanity defense is no more than "a pimple on 
the nose of justice,"307 and the "Guilty But Mentally Ill'' statutes are no more than an 
ill-conceived and ill-fitting band-aid. 

Stone, The Insanity Defense on Trial, 33 HARV. L. SCH. BULL. 15, 17 (1982). 
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