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permit review would appear to be limited to the NPDES permits’
first cousins: only those SPDES permits issued for discharges to
groundwater (and hence not issued in lieu of a federal permit).

This reservation of full permit review in Article 70 seems
facially inconsistent with the provision of section 0817 stating
that “all SPDES permits” — presumably including those issued in
lieu of NPDES permits - “may be administratively renewed in ac-
cordance article 70 of this chapter.”12?” Yet the term “administra-
tively renewed” is left undefined in both articles, and article 70 of
the ECL, to which section 0817(2) explicitly refers, itself provides
that SPDES permit issued in lieu of NPDES permits are not sub-
ject to expedited renewal procedures.’?® The only way to read
these sections together is to exclude all SPDES permits issued in
lieu of NPDES permits out of the Environmental Benefit Permit
Program and its streamlined permit renewals. This interpreta-
tion would also accord with section 402 of the CWA and its re-
quirement of fixed five-year permit terms, as well as with the EPA
regulations (and regulatory history) requiring the same proce-
dures and opportunities for public participation in NPDES permit
renewals as provided for initial permit applications. The EBPS
would apply only to SPDES permits for groundwater discharges.
This interpretation is not the one that DEC would implement,
however.

2. DEC’s “Environmental Benefit Permitting
Strategy” Regulations and Guidance

The EBPS authorizing legislation thus suffers from internal
contradictions and a basic tension with the CWA requirement for
five-year permit terms and renewal proceedings that provide the
full measure of pubic review and procedures as applied to initial
permits. The stated legislative purpose to divorce substantive
permit review from permit expiration timetables directly contra-
dicts the CWA scheme mandating permit review based on the five
year life of permit. While the terms of the EBPS amendments (as
opposed to its statement of purpose) seem to exclude delegated
federal permits from the scope of the EBPS program by continuing
to provide that renewals of such permits shall continue to be
treated as an application for a new permit, another part of the

127. N.Y. EnvrL. Consgrv. Law § 70-0817(2).
128, Id.
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amendments states that all SPDES permits are subject to “admin-
istrative renewal.”129

In light of these tensions and contradictions in the legislation,
the legitimacy of the EBPS under the CWA depends on how it is
implemented. Unfortunately, DEC’s implementing regulations
interpret the EBPS to include federally delegated permits (in con-
travention of ECL 70-0817), and the DEC Technical Guidance doc-
ument for its permit administrators abrogates even those
elements of public participation in the renewal process that the
regulations claim to preserve.130

a. DEC EBPS Regulations

DEC did not promulgate regulations implementing the EBPS
until 2003, when it adopted part 750 of title 6 of the New York
Code, Rules and Regulations.131 Until that time, DEC imple-
mented the EBPS solely through administrative guidance docu-
ments. While these regulations have filled some gaps in the
statutory definitions, they incorporate the Environmental Conser-
vation Law’s central ambiguity concerning the level of administra-
tive process given to renewals of existing federally delegated
permits.

Like the amended Environmental Conservation Law article
17, the DEC regulations state that “SPDES permits may be ad-
ministratively renewed.”'32 The 2003 DEC regulations at least
provide a definition of “Administrative Renewal.” According to
the DEC, “Administrative Renewal” is “renewal of a SPDES per-
mit in accordance with Part 621 of this Title, based on an abbrevi-
ated review of changes at the permitted facility.”133 Like the
statute, the regulatory cross-reference to the general permitting
procedures part of the DEC regulations introduces an ambiguity,
as Part 621 of Title 6 (just like its statutory counterpart in Envi-
ronmental Conservation Law section 70-0115(2)(c)) provides that
“[flor delegated permits, an application for permit renewal or mod-
ification will be treated as a new application under this Part.”134

129. TOGS, supra note 6.

130. Id.

131. N.Y. Cowmp. CopEs R. & REgs. tit. 6 § 750; TOGS, supra note 6.

132. N.Y. Cowmp. Copnes R. & Recs. tit. 6 § 750-1.16(b).

133. Id. 6 § 750-1.2(a)}(3).

134. Id. 6 § 621.13(f). This section excepts from the “new application” requirement
those SPDES permit amendments that would be considered minor modifications
under EPA’s rules, 40 C.F.R. § 122.63 (2004).
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Thus the regulations suffer from the same ambiguity as the
statute; SPDES permits (without limitation) may be “administra-
tively renewed” in accordance with the general permit renewal
procedures, but the general permit renewal procedures state that
delegated SPDES permit renewals are to be treated as a new ap-
plication.135 The DEC regulations also make clear that “adminis-
trative renewal” is by no stretch of the imagination equivalent to a
“new application.”136 Significantly, the regulations provide that,
even in the case of administrative renewal, the public should be
afforded “an opportunity to submit written comments or request a
public hearing on the permit application or the permit’s priority
ranking score.”13” Unlike Environmental Conservation Law sec-
tion 70-0119, which requires DEC to conduct a public hearing
wherever “substantive and significant” comments submitted by
the public might result in permit denial or modification, the DEC
regulations provide no guidance on whether, if ever, such a re-
quest for a public hearing should be granted.138

DEC’s administrative guidance memorandum concerning the
EBPS answers this question, but in a way inconsistent with both
the CWA and the Environmental Conservation Law.

b. DEC EBPS Technical Guidance Document

Both the Environmental Conservation Law and DEC’s imple-
menting regulations thus provide that an application for renewal
of an existing SPDES permit issued in lieu of a federal permit
shall be treated as a new permit application.13® These provisions
comport with the CWA requirement that such permits be for “fixed
terms not exceeding five years”14? and the consistent EPA regula-
tory requirement that renewals of NPDES permits be subject to
the full public review procedures applicable to new permits.14!
DEC’s implementing administrative guidance, however, qualifies
these provisions.#2 As it turns out in official administrative prac-

135. N.Y. EnvTL. ConseERv. Law § 70-0115(2); N.Y. Comp. ConEs R. & REeas. tit. 6,
§§ 750-1.16(b), 621.13(f.

136. N.Y. Comp. Copes R. & REcs. tit. 6, §§ 750-1.16(b), 621.13(f).

137. N.Y. Comr. Cones R. & REas. tit. 6, § 750-1.16(c)8).

138. N.Y. EnvrTL. CONSERV. Law § 70-119; See N.Y. Comp. CoDEs R. & REgs. tit. 6,
§ 750-1.16(c).

139. See N.Y. EnvtL. ConsErv. Law § 70-0115(2)(c); N.Y. Comp. CopEes R. & REas.
tit. 6, § 621.13(f).

140. Clean Water Act, 33 U.S.C. § 1342(b)(1)(B) (2000).

141. 40 C.F.R. § 124.32 (2004).

142. See TOGS, supra note 6,
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tice, renewals of delegated federal permits are not treated as new
permit applications at all, and the statutory promise of a public
hearing whenever public comments raise substantive and signifi-
cant issues becomes a mere possibility of public hearing at the dis-
cretion of the regional water engineer.

Contrary to the statutory and regulatory requirement that an
application for renewal of an existing SPDES permit issued in lieu
of a federal permit be treated as an application for a new permit,
DEC’s Technical and Operational Guidance Series (TOGS) memo-
randum 1.2.2 draws a sharp distinction between new SPDES per-
mit applications and renewals.143 According to the TOGS, SPDES
permit renewals are all processed on the basis of a “short form”
renewal application, which provides far less information than that
required for a new permit.’¢44 Indeed, the DEC permit renewal
form consists solely of a one-page permit renewal section and a
one-page questionnaire consisting mostly of check-off boxes.145
This renewal form omits nearly all of the information required for
a new application under either the DEC or EPA regulations.146
Under the EBPS, a SPDES permit renewal simply is not treated
“as an application for a new permit” as the statute requires.

Even more fundamentally, the EBPS guidance changes the
role of public comment and removes the public comment trigger
for public hearings on the permit renewal. The TOGS explains
the changes in renewal procedures implemented by the EBPS as
follows:

Prior to the implementation of the EBPS, SPDES permit re-
newal included administrative and technical review plus public
notification and comment on a draft permit. Permit renewals
under the EBPS involve an abbreviated application, administra-
tive review of the existing permit, and public notice and com-
ment for evaluation in determining a permit priority ranking.
(Technical review for renewed permits is scheduled based upon
the discharge priority ranking.)14?

143. Id.
144. Id. at 11-12.
145. Id. at 29, 34.

146. N.Y. Comr. Copks R. & REas. tit. 6, § 750-1.7 (2004) sets forth the extensive
information requirements for a new SPDES permit application. Recall that EPA spe-
cifically rejected the idea of allowing an abbreviated application for permit renewals
when it adopted the regulations governing NPDES permitting procedures. See, supra
text accompanying note 34.

147. TOGS, supra note 6 at 11.
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Not only does the TOGS make clear that the EBPS no longer
provides the same level of public review and process to permit re-
newals as are provided to new permit applications, the TOGS re-
flects a change in the assumption about the role of public
comments in the permitting process. No longer are comments to
be considered for whether they raise “substantive and significant”
issues that require permit denial or modification; rather, com-
ments are to be considered only in establishing the permit’s “prior-
ity ranking” that will determine when, if ever, a permit will
undergo “full technical review.”148 The TOGS makes this eviscer-
ation of the role of public comments clear in its step by step
description of the EBPS permit renewal process:

5. If there are no substantive or significant comments, EP issues
a Cover Sheet which renews the existing permit and is intended
to be stapled to the top of the existing permit. A copy is sent to
the BWP, the Regional Permit Administrator, and RWE.

If there are any substantive comments, they are factored into
the priority scoring for the permit or, in limited circumstances
where the comments justify immediate permit modification, the
permit is referred to a permit writer for revision and notice of a
Department-initiated modification.14®

Thus, even where the public raises comments that are “signifi-
cant” (and under ECL § 70-0119 are subject to a mandatory hear-
ing),15¢ the EBPS guidance would simply factor these “substantive
comments” into the permit’s “priority ranking” for eventual con-
sideration if and when the permit comes up for “full technical re-
view.”151 In the “limited circumstances” where the Regional
Water Engineer determines that the comments raise sufficiently
grave concerns to require immediate permit modification, the per-
mit is referred to department staff for internal modification, not
for a public hearing as contemplated by ECL § 70-0119.152

Even when DEC undertakes the “full technical review” of a
permit contemplated by the EBPS, there is no provision for public
involvement. Neither the regulations nor the administrative gui-
dance contemplate any public notice or comment on “full technical
review” of a permit. The DEC will consider those public comments

148. Id.

149. Id. at 12.

150. N.Y. EnvTL. ConNseERv. Law § 70-0119.
151. Id.

152. Id.
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filed at the time of the last “administrative renewal” of the per-
mit,153 but does not seek new public comment. The TOGS pro-
vides for public notice and comment during full technical review of
a delegated permit only if and when the DEC determines to mod-
ify the permit to make it less stringent than the existing per-
mit.154 There is no public input into the question of whether the
permit should be modified in the first place; public notice and com-
ment occurs only after DEC has determined to modify the per-
mit.155 If the DEC determines not to modify the permit (or,
presumably, to modify the permit to make it more stringent),
there is no public notice whatsoever, and the public remains igno-
rant that the “full technical review” of the permit ever took
place.156

In short, the EBPS guidance makes clear that under this per-
mitting approach, public comments on permit renewals will be
considered only as a factor in establishing the permit’s priority
ranking and will not generally be considered either to make a de-
termination to modify or deny the permit, or even to hold a public
hearing.1®” Although the regulations invite public comment seek-
ing a public hearing, the guidance suggests that such a hearing
will rarely, if ever, be afforded, even where the comments are
“substantive.”58 In fact, it appears that no such public hearing
has ever been held in the ten years since the EBPS was adopted
by the DEC.15® This guidance falls far short of the CWA permit-
ting scheme, as implemented by EPA, that contemplated fixed
five-year permit lives and full public procedures upon renewal.

153. N.Y. Comp. CopEs R. & REcs. tit. 6 § 750-1.2(37) provides that full technical
review will include consideration of substantive comments received during the public
comment period, but does not provide for any new notice or comment on the permit,
Years may pass between the comment period and the commencement of “full techni-
cal review” for a given permit, yet no new public comment is solicited.

154. TOGS, supra note 6, at 14.

155, Id.

156. This author reviews the New York State Environmental Notice Bulletin
weekly and has never seen any public notice of a DEC “Full Technical Review” or
solicitation of comments on such review published.

157. See TOGS, supra note 6.

158. Id.

159. In this author’s weekly review of the New York State Environmental Notice
Bulletin, the author has never come across a notice of a DEC hearing for the renewal
of a SPDES permit applied for under the EBPS renewal program.
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V. TEN YEARS AFTER: DIMINISHED
OPPORTUNITIES FOR PUBLIC INVOLVEMENT
IN NPDES PERMIT RENEWALS

This author’s own experience confirms that DEC’s implemen-
tation of the EBPS renewal program results in the denial of the
public hearings even where public comments raise substantive
and significant comments that should result in substantial permit
modification. The New York State Comptroller’s office has also
issued a report that is critical of DEC’s implementation of the
EBPS.160 Unfortunately, the statutory relief mechanisms built in
to the EBPS authorizing legislation do not adequately address ei-
ther the public participation issue raised in this article or the im-
plementation shortcomings noted by the Comptroller’s report.

A. DEC Practice: New York City Sewage Treatment
Plant Permit Renewals

This author has represented Riverkeeper, Inc., New York/
New Jersey Baykeeper, and Long Island Soundkeeper for ten
years in connection with the water quality impacts of New York
City’s fourteen sewage treatment plants. These organizations
have themselves been involved in various administrative proceed-
ings and litigation for nearly twenty years seeking to ensure ade-
quate protection for water quality in the discharges from these
plants. One of the most contentious issues over this time period
has been the dispute over appropriate measures to mitigate the
impacts of New York City’s hundreds of Combined Sewer Over-
flow (CSQO) discharges.162

New York City’s SPDES permits for its sewage treatment
plants were reissued in 1993 after a lengthy series of administra-
tive hearings.162 Subsequent to their reissuance, the EPA issued
guidance for “nine minimum controls” to be implemented in all

160. N.Y. StaTE COoMPTROLLER REP., supra note 2, at 8.

161. A Combined Sewer Overflow, or CSO, is an overflow discharge from a com-
bined stormwater and sanitary wastewater collection system. During rain events,
such systems lack the capacity to transport and treat the combined sewage flow and
the additional stormwater flow, and must have overflow points that discharge the
untreated combination of rainwater and sewage directly into water bodies such as the
Hudson River and New York Harbor. These discharge untreated fecal matter from
domestic sewage as well as “floatables” consisting largely of trash and debris washed
from the streets into stormwater catch basins.

162. N.Y. Dep’t of Envtl. Conserv., Environmental Notice Bulletin, at 6 (May 12,
1993).
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sewage treatment plant permits that had CSO discharges.'63 In
2000, Congress amended the Clean Water Act to require that all
sewage treatment plant permits incorporate these “nine minimum
controls” upon renewal.164

New York State DEC issued a notice of its intention to issue
an administrative renewal, without modification, under the EBPS
of the fourteen New York City Sewage Treatment Plant permits in
the May 3, 2000 issue of the New York State Environmental No-
tice Bulletin.165 Ag these permits did not incorporate the “nine
minimum CSO controls” required by the EPA guidance and the
CWA amendment, Riverkeeper, Baykeeper, and Soundkeeper col-
lectively submitted comments pointing out this deficiency in the
renewal permits and demanding an immediate public hearing and
permit modification prior to permit renewal.166

Instead of deferring permit renewal until these permit defects
were resolved, DEC responded in a letter stating that the permits
were already in the process of undergoing “technical review”
under the EBPS, and that permit modification would be deferred
pending completion of that review.1%7 Significantly, no notice of
this “technical review” had been published in the Environmental
Notice Bulletin, no public comment had been sought, and not even
longstanding stakeholders such as the Riverkeeper, Soundkeeper,
and Baykeeper had been solicited for comment, invited to partici-
pate, or even notified that “technical review” of these permits was
in progress.

The DEC proceeded to reissue the existing permits in 2001
without modification despite the presence of comments pointing
out an undeniable legal defect in the permits.168 When DEC com-
pleted its “technical review” of the permits in 2002, it published a
notice of its intention to modify the permits, and solicited public
comment “on these projects.”16® Presumably, had DEC deter-

163. EPA, ComBINED SEWER OVERFLOW (CSO) ConTrOL PoLicy (1994) 6, 15, avail-
able at http://www.epa.gov/cgi-bin/claritgwimage.clt (last updated Oct. 14, 2003).

164. Clean Water Act, Pub. L. 106-554, § 112 (Amended 2000).

165. N.Y. Dep’t of Envtl. Conserv., Environmental Notice Bulletin (May 3, 2000).

166. Letter from Pace Environmental Litigation Clinic, to Deborah Knight (June 6,
2000) {on file with author).

167. Letter from Wiliam R. Adriance, Chief Permit Administrator, Department of
Environmental Conservation, to Albert Strazza, Pace Environmental Litigation
Clinic (July 13, 2000) (on file with author).

168. As these comments raised an issue that demanded a substantial permit modi-
fication, they met the “substantive and significant” standard for a mandatory public
hearing under N.Y. EnvrL. CoNsERv. Law § 70-0119.

169. Id.
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mined not to modify the permits, there would have been no public
notice or comment. The public hearings on the permit modifica-
tions did not commence until September 2003, two years after re-
newal, without modification, of the non-compliant SPDES
permits.170

This experience illustrates the point that under the EBPS,
DEC will renew a non-compliant permit without modification or
public hearing, despite receiving public comments pointing out the
defect in the permit. It also illustrates DEC’s failure, under the
EBPS to solicit public comments — even from organizations known
to be interested in the permit — during “full technical review” of a
SPDES permit.

B. New York State Comptroller’s Report Critical of
EBPS Implementation

In 2003, the New York State Comptroller released an audit it
performed of DEC’s SPDES permit renewal performance during
the first six months of 2002.17t The audit report is highly critical
of DEC’s implementation of the Environmental Benefit Permit-
ting Strategy.1”2 The audit concludes that (1) “neither low-risk
permits nor high-risk permits are adequately monitored by DEC”;
(2) “many low risk permits go more than five years without any
review”; (3) “many high-risk permits do not receive the annual re-
view intended by DEC”; and (4) “in the absence of DEC reviews,
some permits may not receive needed adjustments, and as a re-
sult, may no longer provide the level of protection intended by
DEC.”173

The audit report specifically criticizes the Environmental
Benefit Permitting Strategy.1’4 The report notes the requirement
in ECL § 17-0817(3) that all SPDES permits be reviewed at least
once every five years for conformance with changes in water qual-
ity standards and technology based permitting requirements.1?5
The audit concludes that:

Despite this requirement and despite the need for lower-risk
permits to receive some monitoring from DEC, under the Envi-
ronmental Benefit Permit Strategy, lower risk permits may re-

170. N.Y. Dep’t of Envtl. Conserv., Environmental Notice Bulletin (Aug. 13, 2003).
171. N.Y. StaTtE CoMPTROLLER REP., supra note 2.

172. Id. at Executive Summary.

173. Id.

174. Id. at 7-9.

175. Id. at 7 (quoting N.Y. EnvrL. ConsgRrv. Law § 17-0817(3)).
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cetve no substantive review. Rather, they may receive only a
cursory review every five or ten years when they are adminis-
tratively renewed.176

The audit notes that, DEC Staff claimed that all permits received
the five year review required by the Environmental Conservation
Law, but were unable to provide any documentation establishing
that such review took place for any of the permits examined.'7”

The Comptroller’s office documented that DEC’s actual per-
formance of “full technical review” falls well short of DEC’s stated
goal of conducting such review of the top ten percent of permits
(based on their priority rankings) each year.'’® This conclusion
indicates that even the most highly ranked (and thus the most
environmentally “significant”) permits will receive “full technical
review” less than once per decade — falling far short of the five
year review cycle contemplated by CWA.

Finally, the Comptroller notes that, even after nearly a dec-
ade since its adoption, DEC has not gained EPA approval for its
implementation of the Environmental Benefit Permitting Strat-
egy.17? Such approval is required by the Delegation Memorandum
by which EPA originally approved the delegation of the CWA per-
mitting function to DEC.180 Ominously, the Comptrolier’s Report
noted that “to avoid possible litigation or a loss of Federal funding,
we recommend that DEC be more active in seeking the EPA’s for-
mal approval for the Environmental Benefit Permit Strategy.”181

C. Inadequacy of Statutory EBPS Provisions to
Substitute for Public Involvement in Permit
Renewal

The Environmental Benefit Permitting Strategy, as imple-
mented by DEC, thus both fails to meet its own stated objective of
assuring timely and thorough review of the most environmentally
critical permits and fails to ensure the public notice, comment,
public hearing, and right to judicial review contemplated by CWA
for periodic reissuance of NPDES permits.182 Two provisions of

176. Id.

177. N.Y. State CompPTROLLER REP., supra note 2, at 8.

178. Id. at 9.

179. Id. at 7.

180. Memorandum of Agreement between EPA Region 2 and N.Y. Dep’t of Envtl.
Conserv. (Aug. 26, 1975) (on file with author).

181. N.Y. State COMPTROLLER REP., supra note 2, at 8.

182. 33 U.S.C. § 1342(b)(3) (2000); TOGS, supra note 6.
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the 1994 EBPS legislation appear to be designed to ameliorate
some of the impacts of divorcing permit review from periodic per-
mit renewal.1®3 These are ECL section 17-0817(5) , which pro-
vides for a request by interested persons to the DEC to modify,
suspend, or revoke a permit, and the section 17-0817(3)] require-
ment that DEC review all SPDES permits at least once every five
years for conformance with new treatment technologies, water
quality standards, and water quality classifications.18* These pro-
visions are an incomplete substitute, however, for the full public
notice, comment, hearing, and judicial review procedures contem-
plated for permit renewals under CWA section 402.185

1. Request for Permit Modification
As noted, ECL section 17-0817(5) provides that

Any interested party may request at any time that a permit be
modified, suspended or revoked on the grounds that newly dis-
covered material information has been discovered; that a mate-
rial change in environmental conditions has occurred; that
relevant technology or applicable law or regulations have
changed since the issuance of the existing permit; or on other
grounds established by the department by regulation. All such
requests shall be in writing and contain facts or reasons sup-
porting the request. If the department determined that the re-
quest is not justified, it shall send the party a brief written
response giving the reasons for the decision. A copy of such re-
quest and the department’s response shall be sent to the permit-
tee. If the department determines that the request is justified,
it shall take action pursuant to article 70 of this chapter.186

This section appears to provide an alternate means for interested
members of the public to raise the sort of permitting issues that
might otherwise be raised during a plenary permit renewal pro-
ceeding. A close examination of this petition proceeding reveals
that it does not provide an adequate substitute for the public no-
tice and comment procedures contemplated by the CWA and its
implementing regulations.

183. N.Y. StaTtE CoMPTROLLER REP., supra note 2, at 7.

184, N.Y. EnvrL. Consgrv. Law § 17-0817(3), (5).

185. 33 U.S.C. § 1342(b)(3).

186. N.Y. EnvrL. CoNsErv. Law § 17-0817(5). The reference to article 70 of the
Environmental Conservation Law is apparently a reference to the Department initi-
ated permit modification procedures set forth in Envrr. Conserv. Law § 70-0115(1).
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First and foremost, this petition procedure alters the funda-
mental chemistry of the notice and comment process. Rather than
publicly noticing an intention to review and renew a permit and
soliciting comment on that proposed action, as contemplated by
CWA public review procedures, ECL section 17-0817(5) shifts the
burden of initiating regulatory action to concerned members of the
public.187 QObviously, the existence of an obscure provision of the
Environmental Conservation Law that requires members of the
public to learn of its existence and take initiative is much less
likely to draw pertinent information from the public than a notice
seeking comment published in the Environmental Notice Bulletin
(and in local newspapers of general circulation, as required by
ECL section 70-0109(2)).188

Second, the petition process not only shifts the burden of initi-
ating the public review process, but also fundamentally changes
the ground rules for what sort of issues will provoke Departmental
action. Unlike initial permit review, for which the Department
must hold an adjudicatory hearing for any issue raised in public
comments that might reasonably lead to permit denial or modifi-
cation, the ECL 17-0817 petition process is limited to permit modi-
fications based on a demonstrated change in environmental
conditions or technology requirements.'®® The EPA, in its pream-
ble to the combined regulations governing EPA permitting proce-
dures, has pointed out that one important role of fixed permit life
is to ensure that an error in the issuance of the original permit is
not graven in stone and forever immune from correction.’?® The
EBPS procedures adopted by the Legislature and DEC provide no
such safety valve for the public to remedy the erroneous initial
issuance of a non-compliant permit. Section 17-0817 only pro-
vides for Department action where the petitioner can demonstrate
a change in circumstances, and provides no remedy at all to cor-
rect an erroneous permit.191 Indeed, if an erroneous permit is is-
sued for a facility that scores low on the EBPS ranking system,
there may never be any opportunity to correct the permit writer’s
error, as many permits will never qualify for full technical review
under the EBPS program.

187. See N.Y. EnvTL. CoNSERYV. Law § 17-0817(5).

188. See id. § 70-0109(2).

189. See id. § 17-0817(5).

180. Consolidated Permit Procedures, 45 Fed. Reg. 33,280, 33,308 (May 19, 1980),
discussed supra text accompanying note 22,

191. N.Y. EnvrL. ConseErv. Law § 17-0817(5).
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Finally, and perhaps most importantly, a petition under sec-
tion 17-0817 does not provide the same opportunity for judicial
review as the public notice and comment procedures provided for
in new permit applications.’®2 Under the EPA regulations, an op-
portunity for judicial review of permitting decisions is an essential
element of a lawful delegated state permitting program.193 By al-
lowing DEC discretion to grant (or deny) the requested permit
modifications as DEC deems “appropriate,” without defining the
term “appropriate,” section 17-0817 of the ECL invites an ex-
tremely deferential standard of review of a Department determi-
nation to reject permit modifications requested by a member of
the public.19¢ A member of the public who points out legal defects
in the effluent limitations incorporated into a permit during ini-
tial issuance can have her claims reviewed under the “affected by
error of law” standard of Article 78 of the Civil Practice Law and
Rules.1%5 The section 17-0817 petition process thus does not ap-
pear to provide the same level of judicial review afforded to new
permit applications, contrary to the EPA regulations.

The section 17-0817(5) permit modification process is thus no
substitute for the opportunity for public comment, permit recon-
sideration, and judicial review contemplated by CWA.

2. Section 17-0817(3) Five Year Permit Review

Environmental Conservation Law section 17-0817(3) provides
that “[t]he department shall review at least once every five years
all existing permits for conformance with new federal treatment
technology, new state water quality classifications and water
quality standards.”'9¢ This provision, incorporated as part of the
1994 EBPS amendments, seems designed on its face to mirror the
five year permit review and re-issuance cycle contemplated by the
federal CWA.1°7 There are several reasons, however, why this re-
view falls far short of the public five year permit review contem-
plated by the CWA.

192. Id. §§ 17-0805, 17-0817.

193. 40 C.F.R. § 123.30 (2004).

194. See , e.g., Toth v. Nassau County Police Dep’t, 302 A.D.2d 600, 755 N.Y.S.2d
639 (2d Dep’t 2003) (holding that great deference is due to agency determination of
“appropriate” discipline); Casey v. New York City Transit Authority, 175 A.D.2d 128;
571 N.Y.S.2d 822 (2d Dep’t 1991) (deference to determination of “appropriate”
punishment).

195. N.Y. C.P.L.R. 7803(3) (2003).

196. N.Y. ExnvrL. ConseErv. Law § 17-0817(3).

197. 33 U.S.C. § 1311(mj)(3) (2000).
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First, this five-year review requirement makes no provision
whatsoever for public notice and comment at the time of permit
review.198 As such, this five year review is not a substitute for the
public permit renewal procedures contemplated by the CWA and
its implementing regulations.

Second, the Comptroller’s report makes clear that in practice
this five year review has been an illusory concept.1®® The Comp-
troller’s report noted that even after eight years of experience with
the Environmental Benefit Permit Strategy DEC could not pro-
duce any documentation that a single five-year permit review had
occurred.20® Qbviously, a “review” of a permit for compliance with
current standards that generates no paper trail at all falls far
short of the permit review and reissuance procedures contem-
plated by the CWA and EPA regulations.

Finally, ECL section 17-0817(3) is silent with respect to im-
plementation of permit modifications deemed necessary based
upon this five year review.201 There is no provision for automatic
immediate “full technical review” based on this five year review;
or even for immediate permit modification without “full technical
review.”

VI. RESTORING GENUINE PUBLIC
PARTICIPATION TO THE NEW YORK SPDES
PERMIT RENEWAL PROCESS

The CWA set ambitious goals for its comprehensive scheme of
pollutant discharge permitting and control. It declares a national
goal “that the discharge of pollutants into navigable waters be
eliminated by 1985.7202 It establishes an equally ambitious “zero
discharge” standard for unpermitted discharges.203 As this article
has detailed, the Act established a comprehensive and resource
intensive scheme of technology and water quality based standards
with periodic review, implemented through a comprehensive per-
mitting scheme with its own periodic review and public participa-
tion requirements.204

198. N.Y. EnvrL. ConNsERv. Law § 17-0817(3).

199. N.Y. StaTe CoMPTROLLER REP., supra note 2, at 7.

200. Id.

201. N.Y. EnvtL. CoNsSERV. Law § 17-0817(3).

202. 33 U.S.C. § 1251(1).

203. E.g., Driscoll v. Adams, 181 F.3d 1285, 1288 (11th Cir. 1999); see 33 U.S.C.
§ 1311(a).

204. See generally 33 U.S.C. §§ 1251-1387.
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The fact is that the administrative resources dedicated to car-
rying out this scheme at both the federal and state levels have
fallen far short of those necessary to achieve the Act’s ambitious
goals. New York’s EBPS is an attempt to allocate insufficient
agency resources to those permitting issues ranked most impor-
tant by DEC. As implemented by DEC, however, the EBPS ille-
gally shortchanges the public’s right to participate in timely
periodic permit review, and, most importantly, to raise substan-
tive challenges to existing permit provisions that have become ob-
solete or were initially issued in error.

The criticisms of the EBPS outlined in this article do not re-
quire wholesale abandonment of the EBPS system. The vast ma-
jority of SPDES permits remain non-controversial and would be
unlikely to provoke substantive comments upon renewal. How-
ever, the CWA and the provisions of the Environmental Conserva-
tion Law, do require public notice and comment at the time of
permit renewal, as well as a provision for pre-reissuance hearings
where those comments raise substantive and significant issues.205
The CWA also contemplates that periodic technical review of per-
mits will occur on the same schedule as permit renewal, and will
include an opportunity for timely public comment at the time of
technical review.206

The EBPS could be administered in such a way as to comply
with these CWA and ECL requirements. The following recommen-
dations would ensure compliance with the essential CWA public
participation requirements while not adding any administrative
burden for the vast majority of SPDES permit renewals that are
non-controversial. To comply with these public participation re-
quirements, DEC should:

¢ Require notice of proposed SPDES permit renewals in local
newspapers (as required by ECL section 70-0109(2)(a) for
new permit applications and for renewals of federally dele-
gated permits under ECL section 70-0115(c));

* Where permit renewal is sought based on the abbreviated
“administrative renewal” form provided in the TOGs memo,
the last full permit renewal application should be appended
to the short-form renewal application, and should be made
readily available to the public during the public comment
period.

205. See generally 33 U.S.C. § 1342; N.Y. EnvTL. ConseERv. Law §§ 70-0109, 70-
0119.
206. 33 U.S.C. § 1342,
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¢ Evaluate all public comments and requests for public hear-
ings received during the comment period on SPDES permit
renewals, and provide for a mandatory public hearing prior
to permit renewal where those comments raise substantive
and significant issues, as provided by ECL section 70-
0119(1);

¢ Provide public notice and seek comment in the Environmen-
tal Notice Bulletin as well as a local newspaper of general
circulation at the time the Department commences full tech-
nical review of a permit under the EBPS permit scheme; and

¢ Provide public notice and seek comment in the Environmen-
tal Notice Bulletin as well as a local newspaper of general
circulation at the time DEC performs its five year review of a
permit for changes in technology or water quality standards.

While these measures might somewhat increase the adminis-
trative resources necessary for routine permit renewals, the vast
majority of permit renewals are not controversial and would be
unlikely to attract public comment that would invoke any higher
levels of DEC review than are currently afforded. Implementing
these measures would help ensure the legality of New York’s dele-
gated NPDES permitting program, as well as restore the public
participation element that is the essence of CWA permitting.

VII. CONCLUSION

DEC’s implementation of an “Environmental Benefit Permit-
ting Strategy” for NPDES permit renewals in New York State has
conserved administrative resources, but at the unacceptable cost
of eliminating the periodic public review and involvement that is
essential to the CWA permitting scheme. Simple measures to en-
sure public information about permit renewals and to provide for
public hearings, where public comments raise significant issues
could be implemented to restore public involvement without un-
due administrative burden.
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