








2004] DEVELOPMENT AGREEMENTS 481

contract zoning or permissible conditional zoning. While the court
recognized that contract zoning and conditional zoning were “two very
different concepts,” it did not recognize the distinction between conditional
use district zoning and conditional zoning. The latter had therefore not
been held valid in North Carolina.”®® In Chrismon, the court conflated the
two, setting up a regime in the state that was ad hoc, with “local
governments employing a wide variety of conditional use district zoning
procedures.’

The court held “that the rezoning at issue—namely, the rezoning of
[landowner’s] two tracts of land from A-1 [permitting the storage and sale
of grain, but not agricultural chemicals] to CU-M-2 [permitting the storage
and sale of agricultural chemlcals]—was in truth, valid conditional use
zoning and not illegal contract zoning.”**® The court continued by stating,
“Illegal contract zoning properly connotes a transaction wherein both the
landowner who is seeking a certain zoning action and the zoning authority
itself undertake reciprocal obligations in the context of a bilateral
contract.”® A city council enters into an agreement with the landowner
and then rezones the property; the agreement includes not merely a
promise by the owner of the property to restrict uses on the land, but the
city council binds itself to enact the zoning amendment.*® The court noted
that most courts would conclude that by this agreement to curtail its
legislative power, the city council has acted ultra vires.*' Such contract
zomng is illegal and the rezoning a nullity.**> “[Clontract zoning of this
type is objectionable primarily because it represents an abandonment on
the part of the zomng authority of 1ts duty to exercise independent
judgment in making zoning decisions.”** As the court indicated,

valid conditional use zoning, on the other hand, is an
entirely different matter. Conditional use zoning . . . is an
outgrowth of the need for a compromise between the
interests of the developer who is seeking appropriate
rezoning for his tract and the community on the one hand
and the interests of the neighboring landowners who will
suffer if the most intensive use permitted by the new

486 See id. at 593.

87 Keadey, supra note 484, at 1166-67.

88 Chrismon, 370 S.E.2d at 593,

8% Id. (citing Ronald M. Shapiro, The Case for Conditional Zoning, 41 TeMP. L.Q.
267 (1968); DANIEL R. MANDELKER, LAND USE LAW § 6.59 (1st ed. 1982)).

.

491 ﬂj.

“  Id. (citing Shapiro, supra note 489, at 269).

493 Id. (citing Wegner, supra note 40).
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classification is instituted.***

[33:383

One commentator has described the mechanics of conditional use zoning
as follows:

An orthodox conditional zoning situation occurs when a
zoning authority, without committing its own power,
secures a property owner’s agreement to subject his tract
to certain restrictions as a prerequisite to rezoning. These
restrictions may require that the rezoned property be
limited to just one of the uses permitted in the new
classification; or particular physical improvements and
maintenance requirements may be imposed.*”

In the court’s view, therefore

the principal differences between valid conditional use
zoning and illegal contract zoning are related and are
essentially two in number. First, valid conditional use
zoning features merely a unilateral promise from the
landowner to the local zoning authority as to the
landowner’s intended use of the land in question, while
illegal contract zoning anticipates a bilateral contract in
which the landowner and the zoning authority make
reciprocal promises. Second, in the context of conditional
use zoning, the local zoning authority maintains its
independent decision-making authority, while in the
contract zoning scenario, it abandons that authority by
binding itself contractually with the landowner seeking a

494

Id.

495

Id. The court found support for this conclusion in the general statutes that
explicitly enabled local governments to employ conditional use zoning. Id. at 585. The
statute expressly empowered local governments to divide their territorial jurisdictions into
districts. Id. Within these districts, a county may regulate and restrict, among other things,
the uses of buildings or land, and such districts may include special use districts or
conditional use districts. Id. (quoting N.C. GEN. STAT. § 153A-342 (1987)). Although that
statute was not in effect at the time the facts arose here, the court found the predecessor
statute, while not specifically mentioning conditional use zoning, provided support since
the statute did provide that local governments could divide up the area into districts. Id. at
585-86. It was on this basis Guilford County enacted the zoning ordinance at issue, and the
absence of reference to conditional zoning alone was not an indication of lack of authority.

Id. at 593-94 (emphasis in original) (quoting Shapiro, supra note 489, at 270-71).
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zoning amendment.**®

Here, the record revealed no evidence of a bilateral contract.*”’

Instead, the facts showed that upon learning of the landowner’s uses of the
land, the Gilford County Inspections Department advised him of his
options, including petitioning for a rezoning, but not guaranteeing the
rezoning.*”® It was the landowner who subsequently initiated the rezoning
by a petition for rezoning and application for conditional use district
permit, in which he described his proposed uses and made unilateral
promises in this connection.”” In acting on the landowner’s petition and
application, the Board held public hearings and acted independentlj&
having regard for the impact of the new uses on the surrounding land.
The Board heard from scores of neighboring landowners in support of the
application.>”'

4% Id. at 594. “The Court of Appeals, in its opinion in this case, determined that ‘the

rezoning here was accomplished as a direct consequence of the conditions agreed to by the
applicant rather than as a valid exercise of the county’s legislative discretion.”” Id. (quoting
Chrismon v. Guilford County, 354 S.E.2d 309, 314 (N.C. Ct. App. 1987)). “In so doing, it
concluded, in essence, that the zoning authority here—namely, the Guilford County Board
of Commissioners—entered into a bilateral agreement, thereby abandoning its proper role
as an independent decision-maker and rendering this rezoning action void as illegal contract
zoning.” Id. The majority thought the appellate court did not fully grasp the subtle
differences between contract zoning and conditional use zoning. Id. at 593.
7 Id. at 594.

498 Id.
499 hi
S0 1d. at 595.

0t Jd. The court also ruled that the rezoning was not invalid spot zoning, noting that

not all instances of spot zoning are invalid. Id. at 588. Rather, the determination requires a
consideration of a number of factors, including the degree of public benefit created by the
zoning action and the similarity of the proposed use of the tracts under the new conditional
use zones to uses in the surrounding preexisting zone. Id. at 589. That the landowner is
benefited by the rezoning does not automatically cast the rezoning as an instance of spot
zoning. Id. at 589-90. Rather, the effect on the whole community is the most significant
issue. Id. at 590. Here, while the landowner did reap the benefit of the rezoning, by being
“able to carry on an otherwise illegal storage and sale of agricultural chemicals,” id., it was
beyond question that the neighboring landowners had also benefited by being able to
purchase those chemicals. See id. And, the proposed use did not differ substantially from
the uses already present in the surrounding areas. Id. at 591. The landowner could
continue with the very activities conducted under the pre-zoning as a conforming use (the
storage and sale of grain), but was essentially restricted to the very activities (the storage
and sale of agricultural chemicals) in which he was then engaged. No “parcel” was
“wrenched” out of a uniform and drastically distinct area. Id.
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The court cautioned that although it was expressly recognizing
conditional use zoning, this land use device, to be valid, must be
determined to be “reasonable, neither arbitrary, nor unduly discriminatory,
and in the public interest.”>® However, “it is not necessary that property
rezoned to a conditional use district be available for all of the uses allowed
in the corresponding general use district,” since the principle advantage of
conditional zoning is the allowance of suitable uses, at the same time not
allowing uses that are more clearly inconsistent with ongoing uses under
the predecessor zone.”®

In a forceful dissent, one justice pointed out that the effect of the
decision was to overrule two prior decisions that reached the opposite
result on the same facts,”® Blades v. City of Raleigh,”® and Allred v. City
of Raleigh>® The dissent explained, “[I]n an attempt to distinguish Blades
and Allred from this case the majority goes to some length in explaining
the difference between what it says is valid conditional use zoning and
illegal contract zoning.””” The dissent further criticized the majority
opinion, asserting that the majority’s definitions of conditional use zoning
and contract zoning are not in accordance with the Blades and Allred
opinions.”®

The facts in each of those two cases were that a landowner
petitioned the City of Raleigh for a change in the zoning
ordinance. In each case the landowner submitted plans for
the buildings he would construct if the change was made.
The City Council in each case rezoned the property as
requested by the landowner. This Court in each case held
this was illegal contract zoning. There was no more
evidence in either case that there was a bilateral contract
or any reciprocal promises than there is in this case. There
was no more evidence in those cases than there is in this
case that the zoning board abandoned its independent
decision making authority. In my opinion Blades and
Allred are indistinguishable from this case. I believe that
prior to today the rule was that if a person requested a

02 Id. at 586.

53 Id. at 587. But see Hall v. City of Durham, 372 S.E.2d 564, 569 (N.C. 1988)
(holding that only zoning changes from a general use district to a conditional use district
allow the limitation on uses within the zone).

504 Chrismon, 370 S.E.2d at 597 (Webb, J., dissenting).

05 187 S.E.2d 35 (N.C. 1972).

%6 178 S.E.2d 432 (N.C. 1971).

507 Chrismon, 370 S.E.2d at 597 (Webb, J., dissenting).

508 Id.
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2004] DEVELOPMENT AGREEMENTS 485

zoning change and submitted plans of the type building he
would construct if the change were granted, and the
zoning authority made the change based on the promise to
construct such a building, that would be contract zoning.
We have held contrary to this and in doing so have
overruled Blades and Allred. 1 vote to affirm the Court of
Appeals.*”

Justice Webb’s comparison of the cases points out the impossibility of
meaningfully distinguishing a bilateral agreement from a unilateral one
when it is plain that the agreed to conditions formed the basis for the
rezoning. Yet, it is not clear why rezoning based upon a consideration of
the petitioner’s application could not also be in the public interest or why
rezoning absent consideration of petitioner’s application is not opposed to
the public interest. Perhaps the better view is not to condemn agreements
per se, but only those that show an abandonment of considerations of the
public interest. The illogic behind the prohibition on contract zoning is
that by precluding any consideration of the landowner’s intended uses of
the land, the zoning board must make a rezoning decision that may seem
arbitrary and uninformed.”™® It is not the case that just because the
landowner is benefited, the rezoning should be invalid because it does not
also serve the public interest.”!' The power to rezone exists in order for the
municipality to make necessary adjustments to its original assignment of
districts as the community evolves and as demographics and industry
changes.’® Adherence to Euclidean zoning in the face of such changes
leads to inefficient land use and unjustifiable burdens on land ownership.

VII. CONCOMITANT AGREEMENTS WITHSTANDING A CHARGE OF
CONTRACT ZONING

In the State of Washington, there is the concept of zoning with
concomitant agreements.’”> The enactment of a zoning amendment occurs
concurrently with the entering into of an agreement between the developer

% Id. at 597.

510 Before the Chrismon decision, the North Carolina legislature enacted a law
enabling a city council in exercise of the zoning power to require a “development plan
showing the proposed development of property be submitted with any request for rezoning
of such property” and authorizing the city council to consider such development plan in its
deliberations, and enabling the city council to require that any site plans subsequently
submitted be in conformity with any approved development plan. 1975 N.C. SESS. LAWS,
ch. 671, §92.

1Y Chrismon, 370 S.E.2d at 590.

12 See id. at 583.

513 See, e.g., State ex rel. Myhre v. City of Spokane, 422 P.2d 790 (Wash. 1967).
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and the city, the agreement imposing on the developer requirements in
addition to those otherwise contained in the zoning ordinance.’'® In
Chrobuck v. Shohomish County,5 ' the court upheld such an agreement,
finding that

{tlhe indicia of the validity of such agreements include
[whether] [t]he performance called for is directly related to
public needs which may be expected to result from the
proposed usage of the [subject] property; the [f]ulfillment
of these needs is an appropriate function of the contracting
governmental body; [plerformance will [place the burdens
of those needs] directly on the party whose property gives
rise to them; and [t]he agreement involves no purported
relinquishment of any discretionary zoning power by the
governing body.’'®

“[Cloncomitant agreement[s] provid[e] a source of flexibility by allowing
an intermediate use permit, between absolute denial and complete approval
of a petition.”5 17 In other words, a

zoning ordinance and a concomitant agreement should be
declared invalid only if it can be shown that there was no
valid reason for a {zoning] change and that they are clearly
arbitrary and unreasonable, and have no substantial
relation to the public health, safety, morals, and general
welfare, or if the city 1s using the concomitant agreement
for bargaining and sale to the highest bidder or solely for

34 See, e.g., id. at 794. In State ex rel. Myhre, the city plan commission and the

landowner entered into an agreement that provided for the rezoning of land and included
plans for development, including the deeding over to the city of certain land as necessary
for street widening for the area, as well as the construction of “sidewalks, drainage,
pavement, channelization and street lighting on certain designated streets.” Id. at 794-95.
The agreement also contemplated the city condemning land necessary for the traffic safety
measures, with the landowner paying the cost of such condemnation. Id. at 795. The
agreement was forwarded to the city council with a recommendation for rezoning with a
provision that “[i]f after consideration of the Commission’s report, the City Council finds
such amendment is of public necessity, benefits the general welfare of the Community, or
constitutes good zoning practices, it may then so amend the ordinance.” Id. at 794
(emphasis in original).

15 480 P.2d 489 (Wash. 1971).

1% 1d. at 507.

SV g
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2004] DEVELOPMENT AGREEMENTS 487
the benefit of private speculators.’'®

The court explained that its power to review the validity of zoning
accompanied by concomitant agreements was limited to invalidating an
ordinance only if no reason for the change was present or the agreement
was in fact for the primary or sole benefit of the developer.”* The facts
here showed ample benefits to the city, including fulfilling a need for more
business zoned land and providing for the mitigation of possible adverse
effects from development.’”

In City of Redmond v. Kezner,”” “the concomitant agreement
contain{ed] no express promise by the city to rezone.”*” Instead, the
agreement was conditioned upon the city rezoning.’ The court pointed
out, however, that the distinction for purposes of the question of validity
was unimportant.’® “If there is no promise to rezone, there is no promise
to relinquish legislative power.””* But even “[i]f the city ha{d] made the
promises claimed, they [would not be] illegal under the Mhyre rationale in
which the city promised to rezone.”**

In Maine, the zoning enabling act permits a municipality to enter into a
contract zoning agreement with a landowner for the rezoning of land that

S8 Srate ex rel Myhre, 422 P.2d at 796. The court found that the concomitant
agreement was not ultra vires for the following reasons: (1) the city’s requirement that it be
reimbursed for costs related to condemnation proceedings for property needed for right-of-
ways was within the city’s legislative authority, id. at 795-96; and (2) the agreement only
granted the development company its statutory right to file a petition to vacate certain
streets, but did not oblige the city to grant such a petition, id. at 797.

1% 1d. at 796.

20 Id. at793.

321 517 P.2d 625 (Wash. Ct. App. 1973). There, the case involved a “street system
agreement’ that constituted a concomitant agreement with the rezoning of properties. Id. at
627. The trial court found that

[tlhe rezoning . . . furnished the consideration for the undertakings of
the property owners in the . . . [a]greement . . . . The city fully
performed its part of the agreement by the rezoning of the . . .
properties . . . and had the right to require the performance by the
property owners to deed and dedicate the necessary street rights-of-way
when requested to do so by the city.

Id. at 628.
52 Id. at 630.
5B Id at 628.
524 Id. at 630.
525 Id.
526 1d
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may contain conditions for final approval.”” Under a town’s contract

zoning provisions, the planning board is required to conduct a public
hearing on a developer’s proposed contract zoning agreement and to
provide notice of this hearing to the public and the neighboring
landowners.>® The Pennsylvania courts have held that rezoning that is
otherwise valid concomitant with agreements between a developer and the
municipality concerning the use of the land is not invalid merely because
of the existence of an agreement.’”

VIII. THE QUESTIONS EARLIER POSED

Given the confusion and overlapping nature of the concepts of contract
zoning and conditional zoning, the response to the questions earlier posed
is to say that a fine and superficial distinction exists between the two. The
difference in large measure is semantical. Conditional zoning is upheld
when even though there is no express promise by the municipality to
rezone, but based upon conditions agreed to by the developer, the
municipality does rezone to allow the proposed development based on
those conditions.™® As such, there seems no good reason to outlaw
contract zoning when the promise to rezone is based on express similar
promises by the developer, the promise is otherwise in the public interest,
the consideration offered and received pertains to the property at issue, and
the zoning authority exercises its independent judgment in acting on the
zoning application. That is, a contractual promise is made but is subject to
public comment before the contract becomes final seems not to offend any
of the rules regarding the public trust under which the zoning power exists,
any more than rezoning based on conditions suggested by or to the zoning
authority. It is an unwarranted assumption that merely because the

27 See ME. REV. STAT. ANN. tit. 30-A, § 4404(9) (West 2003).
58 Tit. 30-A, § 4352(8); see also Crispin v. Town of Scarborough, 736 A.2d 241
(Me. 1999). The Town of Scarborough’s contract zoning ordinance provided the following:

“Contract zoning . . . is authorized for zoning map changes when the
Town Council, exercising its sole and exclusive judgment, . . .
determines that it is appropriate to change the zoning district
classification of a parcel of land [to] allow reasonable uses of the land

. which remain consistent with the Town of Scarborough’s
Comprehensive Plan.”

Id. at 246 (emphasis omitted) (alteration in original).

39 See, e.g., Gladwyne Colony, Inc. v. Township of Lower Merion, 187 A.2d 549
(Pa. 1963) (holding an agreement valid where the owner agreed to grant the town a right of
way, an access road, and to convey a site if demanded by the city).

30 See supraPart V.
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municipality has promised to rezone that it does so without regard to the
public interest.

IX. WHY DEVELOPMENT AGREEMENTS ARE NEITHER CONTRACT
NOR CONDITIONAL ZONING

As the cases state, contract zoning refers to an agreement between a
municipality and a developer whereby the developer offers consideration
often, but not necessarily extraneous to the property for zoning ad hoc.’*!
As a general proposition, ad hoc zoning agreements are invalid to the
extent that a municipality promises to re-zone land by bypassing the notice
and hearing requirements of the legislative process, or makes a decision to
rezone before public hearing, or agrees to rezone in exchange for some
benefit having nothing to do with the rezoning.”** Ad hoc zoning may also
be invalid when it conflicts with the municipality’s comprehensive plan in
a way that results in the discriminatory treatment of persons and projects or
when the rezoning does not further the public interest, safety, or welfare.”
However, the mere act of rezoning is not contract zoning, and it is a
different issue if the zoning regulations and comprehensive plan
specifically contemplate rezoning affecting a specific parcel with the
imposition of conditions. In fact, the cases upholding conditional zoning
hold that rezoning in this fashion, that is, with conditions attached that
limit the use of the rezoned land in a way designed to minimize adverse
impact on the surrounding area, furthers the mun1c1pa11ty s interest in
achieving desirable and beneficial land use.’ In the same sense,
development agreements should not be regarded as a form of ad hoc
zoning since they contemplate the developer’s compliance with the
existing zoning scheme (although they may involve variances, exceptions,
and rezoning) and are approved by public hearing. They are nonetheless
subject to challenge if the decision to freeze the applicable zoning rules
and regulations to those existing at the time of execution of the agreement
is, based on offers or agreements that inhibit the municipality’s police
powers, the municipality promising in the resultmg ordinance not to apply
new zoning restrictions to the development Courts have recognized the

31 See, e.g., McLean Hosp. Corp. v. Town of Belmont, 778 N.E.2d 1016, 1020-21
(Mass. App. Ct. 2002).

532 See 4 ARDEN H. RATHKOPF & DAREN A. RATHKOPF, THE LAW OF ZONING AND
PLANNING, § 71:4, at 71-8 (2003).

33 Seed id. § 44:16.

3% See, e.g., Goffinet v. County of Christian, 333 N.E.2d 731, 736-37 (Ill. App. Ct.
1975); Durand v. IDC Bellingham, LLC, 793 N.E.2d 359, 368-69 (Mass. 2003); Cram v.
Town of Geneva, 593 N.Y.S.2d 651, 652 (N.Y. App. Div. 1993).

53 See Pima Gro Sys., Inc. v. King George County Bd. of Supervisors, 52 Va. Cir.

241, 244 (Va. Cir. Ct. 2000) (voiding an agreement under which the county agreed to allow
(continued)
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need for land-use agreements between developers and municipalities to
assure stability in permitting large projects. Thus, the trend has been to
allow such agreements unless they constitute an abandonment of the
municipality’s zoning authority.™® In fact, as described earlier, “several
states have codified the process for entering into development
agreements.”’

While these statutes generally authorize local governments
to assure developers that zoning regulations in effect at the
time of an agreement will remain in effect until the project
is completed, they also require provisions in the
agreements that pertain to the duration of the agreement
and the conditions upon which the agreement may be
terminated,**

that is, to protect the health, safety, or welfare of the public.’* However,
the extent to which a local government may validly restrict or limit its
future use of the police power by freezing the zoning under statutorily
authorized development agreements is an issue that has been resolved by a
few courts.”*

activity that was prohibited to all others and illegal under a valid zoning ordinance because
it was beyond the county’s power and was a surrender of police power); Delucchi v. County
of Santa Cruz, 225 Cal. Rptr. 43, 49 (Cal. Ct. App. 1986) (finding that an agreement
between a landowner and the county to preserve agricultural land, interpreted to prevent
application of future land use restriction, would be illegal contract zoning); Miller v. City of
Port Angeles, 691 P.2d 229, 235 (Wash. Ct. App. 1985) (finding an agreement between the
city and a developer to limit the city's power to impose a condition on a development in
order to further the health, safety, and welfare of the community was a surrender of police
powers and therefore invalid and unenforceable); 3 ZIEGLER, supra note 43, § 44.10.

338 See, e.g., Larkin v. City of Burlington, 772 A.2d 553, 557 (Vt. 2001); Giger v.
City of Omaha, 442 N.W.2d 182, 190-91 (Neb. 1989).

»7 Larkin, 772 A.2d at 557.

8 g4

¥ Giger, 442 NN'W.2d at 189.

% In Morgran Co. v. Orange County, 818 So. 2d 640, 643 (Fla. 2002), the court
acknowledged that “[d]evelopment agreements are expressly permitted by the Florida
Statutes.” Id. Development agreements are defined as a “contract between a [local
government] and a property owner/developer, which provides the developer with vested
rights by freezing the existing zoning regulations applicable to a property in exchange for
public benefits.” Id. (alteration in original) (quoting Brad K. Schwartz, Development
Agreements: Contracting for Vested Rights, 28 B.C. ENVTL. AFF. L. REv. 719 (2001)). The

court further stated that “Florida law permits local governments to impose ‘conditions,
(continued)
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If development agreements are distinguished from contract zoning by
the absence of any commitment on the part of the municipality to act in
accordance with the developer’s wishes, making them a form of
conditional zoning, then they may be of little benefit to the developer when
the municipality promises nothing in return.®' Yet, as a form of
conditional zoning, they would be upheld, it seems, in the majority of
jurisdictions.>® On the other hand, a binding promise by the municipality,
made before rezoning, to act in a certain way would be regarded as illegal
contract zoning.>* But this would be the case only if the municipality has
by-passed the public hearing procedures because the public interest is not
served, it is disruptive of the comprehensive plan, and the municipality has
surrendered its power to rezone if the public interest so requires.
Development agreements authorized by statute, by their terms, meet all
these provisos. They specifically reserve some governmental control over
the project, such as by provisions that specify the duration and grounds for
unilateral termination in order to protect the public interest, health, and
welfare. By statute, they must be consistent with the comprehensive plan,
and they are approved through public hearing.>**

terms, and restrictions’ as part of these agreements, where necessary for the public health,
safety or welfare of its citizens.” Id. at 643. But, the problem in that case was the city’s
agreement to support rezoning as part of that development agreement beforehand, rather
than after hearings on the agreement. See id. at 644. The court did not otherwise
distinguish development agreements where the city agrees to freeze existing regulations
from contract zoning in which the city agrees to rezone based on a developer’s promises.
See id. The difference is a subtle one since bilateral promises are precisely at the heart of
development agreements, although the municipality reserves some residual power to act
should the public health, safety, and welfare require it, thereby avoiding the bargaining
away police powers charge.

3 See Schwartz, supra note 540, at 728.

s g

.

54 Larkin v. City of Burlington, 772 A.2d 553, 558 (Vt. 2001) (deciding the case on
another ground, that plaintiff who purchased the original developer’s rights in a foreclosure
sale did not acquire rights under a development agreement with the city); see also Bollech
v. Charles County, 166 F. Supp. 2d 443, 454 (D. Md. 2001) (finding that the county did not
illegally abdicate its police powers by entering into an agreement where the agreement
itself stated that the development would be subject to any changes in state or federal law,
and that it did not require absolute deference to the existing zoning); De Paolo v. Town of
Ithaca, 694 N.Y.S.2d 235, 239 (N.Y. App. Div. 1999) (finding an “agreement” by a
developer to grant the town a 99-year license to use certain property as a park, conditioned
upon landowner’s receipt of all approvals for a development project, did not present a
situation of legislating “pursuant to the terms of a contract,” nor one in which town agreed

“in exchange for a predetermined [consideration for] expedited and favorable
(continued)
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In fact, development agreements not authorized by special legislation
have been specifically upheld®” as mvolvmg not contract, but conditional
zoning. In Giger v. City of Omaha,** the developer applied to the city for
a rezoning of property to permit the construction of a mixed-used
development consisting of retail, office, and residential buildings.>’ As
part of the application process, the developer submitted several
development plans, the final plan including the construction of a public
park.>® In a new procedure, the developer and the city entered into four
agreements that incorporated the plan’*® The four agreements were
collectively known as the “development agreement” and were submitted to
the city for approval’® The city passed an ordinance approving the
“development agreement,” incorporating it as part of the ordinance and
passed five separate ordinances rezoning the property.™' Clearly, the
agreements formed the basis of the city’s decision to rezone—the parties
had worked out the terms of the rezoning before it occurred. The
agreement could be interpreted as a promise by the city to rezone based
upon the agreed upon conditions.”

The challengers contended that rezoning by agreement was illegal
contract zoning and was therefore invalid per se, that it was an wltra vires
act, and that it fostered the “appearance of evil. »353 The court found that

determination, as would be illegal,” but instead was only an agreement that furthered the
town’s longstanding objective stated in the comprehensive plan of ensuring public use and
enjoyment of the donated land); Stephens v. City of Vista, 994 F.2d 650 (9th Cir. 1993)
(finding no bargaining away of police power where city could exercise discretion over the
site development process).

3 See, e.g, Save Our Springs Alliance v. City of Austin, 149 S.W.3d 674 (Tex. App.
2004) (upholding development agreement entered into pursuant to a statute as a validly
enacted amendment to the zoning ordinance, entitling the developer to rely on that change
in requesting a development permit).

46 442 N.W.2d 182 (Neb. 1989).

¥ Id. at 187.
S8 Id. at 187-88.
549 Id. at 188.
550 ﬂi

551 Li

332 Neighboring property owners challenged the rezoning on the ground, inter alia,

that the city acted in an arbitrary, capricious, and unreasonable manner in adopting the
rezoning ordinance. Id. “Specifically, the [challengers] allege[d] that the city entered into
a development agreement with [the developer], adopted a rezoning ordinance which
incorporated that agreement, and rezoned the . . . property pursuant to that agreement,” and
that the city rezoned the property “without giving adequate consideration to the risk of
flood created by the project.” Id.

%3 Id. at 189.
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distinction between contract zoning and conditional zoning academic
because its scope of review was “limited to determining whether the
conditions imposed by the city for rezoning were reasonably related to the
interest of public health, safety, morals, and the general welfare.”
“Accordingly, the city should be permitted to condition rezoning
ordinances on the adoption of an agreement between the developer and the
city, or any other means assuring the developer builds the project as
represented.”® Otherwise, “the city would ke stripped of the power to act
for the benefit of the general welfare.”® At the risk of confusion, but for
the sake of convenience, the court referred to this zoning arrangement as
conditional zoning.” Citing a treatise, the court explained that the
purpose of conditional rezoning is to “minimize the negative externalities
caused by land development which otherwise benefits the community.”>*®
Under this device, “[t]he developer [might] agree to restrict development
of its property, make certain improvements, dedicate a portion of land to
the municipality, or make payments to the government” in mitigation of
the negative impacts.

The court pointed out that “[c]onditional rezoning is valuable as a
planning tool because it permits a municipality greater flexibility in
balancing developing demands against fiscal and environmental
concerns.”® It “provides a municipality with flexibility [in meeting]
specific rezoning requests while preserving the integrity of adjacent
property,”' and in extracting improvements that bare zoning ordinances
do not provide. For example, an agreement contemplating rezoning could

534 Id. The court gave “great deference to the city’s determination of which laws

should be enacted for the welfare of the people.” Id. at 190.

Therefore, when the city considers a request for rezoning based upon a
plan or representation by the developer, it is presumed that the city
grant[ed] the request after making the determination that the plan as
represented [was] in the interest of the public health, safety, morals, and
the general welfare

and the developer was not permitted to develop the property in a manner inconsistent with
the plan or representation on which the rezoning was based, despite the fact that
inconsistent uses may be permissible under the new zoning classification. Id.

555 1d.

556 14

551 Seeid.

3% Id. at 189 (quoting 2 ARDEN H. RATHKOPF & DAREN A. RATHKOPF, RATHKOPF'S
THE LAW OF ZONING AND PLANNING § 27.05 at 27-46 (rev. ed 1989)).

¥ Id. at 190.

% 4.

61 g4
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contain provisions designed to mitigate the harshness of commercial or
industrial rezoning on neighboring residential property by requiring a
buffer zone.>? In this way, “conditional rezoning allows a municipality to
maintain greater control over the development process™® and is a device
that “allows the city flexibility . . . and gives the city a remedy to enforce
the developer’s plans and representations.””*

However, the court cautioned, “Conditional rezoning is a legislative
function and therefore must be within the proper exercise of the police
power, [i.e,] must be reasonably related to the interest of public health,
safety, morals, and the general welfare.””®  Here, the development
agreement could not be construed as bargaining away the city’s police
power where it was established that the agreement provided more
restrictive ceilings and development regulations than the current
underlying zoning regulation.”® The evidence clearly showed “that the
city’s police powers {were] not abridged in any manner and that the
agreement [was] expressly subject to the remedies available to the city
under the Omaha Municipal Code.”*®” Further, the court found that “the
agreement actually enhance[d] the city’s regulatory control over the
development rather than limit[ed] jt.”38

562 Id.
563 Id.
564

Id. “Theoretically, if the rezoning ordinance adopts the plan, as in this case, the
city could institute legal proceedings if the developer builds a project inconsistent with the
plans without resorting to rezoning the property.” Id. For these reasons, the court held
conditional rezoning to be valid. Id.

5% Id. at 190-91.

566 Id. at 192. For instance, part of the development where office buildings would be
located had been rezoned to a new district. Id. Absent the agreement, the developer would
be free to erect any number of buildings without limitation as to square footage. Id. But,
under the agreement and the rezoning, the developer was limited to three office buildings
and a total of 390,000 square feet of office space. Id.

567 g4,

38 Id. at 192. The court also rejected the argument that the city engaged in an ultra
vires act because there was no statutory enabling act permitting conditional zoning. Id. at
189-90. In addition to these powers granted by the express words, the city also has those
powers necessarily or fairly implied in or incident to the powers expressly granted, as well
as those essential to the declared objects and purposes of the corporation, not simply
convenient, but indispensable. Id. at 193. Here, the legislature had given the city broad
powers to regulate land use, without specifying what regulations the city was permitted to
use, coupled with a grant of power to implement, amend, supplement, change, modify, and
repeal these regulations, along with the implied grant of power to enact all necessary zoning
regulation including conditional zoning, as long as those regulations are within the proper

exercise of the police power. Id. The final contention made by the challengers was that the
(continued)
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The court took great pains to avoid any finding of a restriction on the
government’s exercise of its police powers by the agreement, as opposed
to a broadening of such powers.”®® This seems to minimize the benefits of
a development agreement, except to the extent that the developer knows
beforehand what rules will apply.

In Santa Margarita Area Residents Together v. San Luis Obispo
County Board of Supervisors’® a California appellate court expressly
rejected a challenge to development agreements authorized by statute on
the ground that such agreements amounted to illegal contract zoning.’”
The court ruled that a zoning freeze was not a surrender or abnegation of
political power, but that it in fact advanced the public interest since the
project was still required to be developed in accordance with the county’s
general plan, and the agreement did not permit construction until the
county had approved detailed building plans.’?> The agreement also
retained the county’s discretionary authority in the future and, in any event,
the zoning freeze was only for a period of five years, rather than for an
unlimited duration.””

city fostered “‘an appearance of evil” by engaging in conditional zoning, and that it could
result in the corruption of officials—that officials would concentrate more on what they
could extract from the developer than on proper rezoning criteria. Id. The court found the
argument lacking in merit. Id. “[N]o evidence of graft or corruption” was present in the
case, and the mere “appearance of evil” was an insufficient basis for stniking down an
ordinance. Id. The regulation, by imposing restrictions not generally applicable to other
property within the district, also failed to violate the uniformity requirement of the zoning
laws. Id. at 194. The court pointed out that the uniformity requirement did not preclude
different uses within the same district so long as they are reasonable and based on the
public policy to be served. Jd. In fact, the court thought that allowing reasonable
classifications within a district was a good rule, especially in view of the broad delegation
of authority given by the legislature to the city in making zoning regulations. Id.
Accordingly, the uniformity requirement did not prohibit reasonable classification within
districts. Id. Here, there was no evidence that the city acted unreasonably. Id. at 195. Nor
was the zoning ordinance an example of spot zoning. Id. at 197. The challengers failed to
prove by clear and convincing evidence that the rezoning ordinance was violative of the
comprehensive plan as might establish illegal spot zoning, since the evidence was in
conflict as to the range of uses then in existence in the district. Id.

¥ Id. at192.

570100 Cal. Rptr. 2d 740 (Cal. Ct. App. 2000).

1 Id. at 745.

2 Id. at 748.

13 Id.; see also Warner Co. v. Sutton, 644 A.2d 656, 660 n.2 (N.J. Super. Ct. App.
Div. 1994). In Warner, the court distinguished a development agreement from the
proscriptions against contract zoning and held that, “[u]nlike ‘contract zoning,” there is no

legal impediment to a development agreement between a municipality and a property owner
(continued)
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X. CONCLUSION

Development agreements are a form of land use bargaining, consistent
with modern land use planning, which is fundamentally an exercise in
bargaining. Yet, they should not be regarded as a form of contract zoning
for the following reasons: (1) while development agreements do involve
an agreement, the city does not bargain away its legislative discretion to
the extent that it reserves the power unilaterally to terminate the agreement
if required by the public safety, health, or welfare; (2) while development
agreements may involve an agreement in advance of rezoning, the
agreements become final only after a public hearing; (3) development
agreements do not involve extraneous considerations since the promises

which provides for rezoning of certain tracts to accommodate a particular residential plan.”
Warner, 644 A.2d at 660 n.2. In this case, all negotiations and decisions with respect to the
rezoning amendments were taken at public meetings of the governing body and all statutory
requirements relating to the amendment to the master plan and adoption of amending
ordinances were properly followed. Id.; see also WILLIAM M. Cox, NEW JERSEY ZONING
AND LLAND USE ADMINISTRATION § 34-8.2, at 522-23 (1994); Terminal Enters., Inc. v.
Jersey City, 258 A.2d 361 (N.J. 1969). Terminal Enterprises, Inc. dealt with a challenge to
the adoption of an ordinance and resolution by the city and county board, whereby the city
and the county entered into certain agreements with the Port Authority Trans-Hudson
Corporation (PATH) relating to the construction and operation of a proposed
Transportation Center in the Journal Square area and to entrance improvements at the
Grove-Henderson Street Station. Id. at 363. Appellants, individuals and the board of trade,
challenged the agreement claiming that the agreements with PATH were invalid for several
reasons, including that the defendants had invalidly obligated themselves to legislate and
zone in the future concerning public streets, building codes, and bus and taxi operations;
that the defendants had unlawfully delegated power to PATH, and that the agreements were
invalid on their face since their fulfillment by PATH was optional. Id. at 365. The court
affirmed the lower court. Id. at 367. It stated that “[i]nitially, it should be noted that the
officers of a municipal corporation may limit by contract their own police powers as well as
those of their successors where the agreement is authorized by statute.” Id. at 366. The
court then held that “[t]here can be no doubt that PATH has statutory authority to construct
and operate a Transportation Center at Journal Square. To aid PATH in achieving this
objective, we think it clear that the Legislature authorized the City and County to relinquish
some of their police powers.” Id. (citations omitted). The court went on to state that “the
Legislature has given the City and County broad powers to cooperate with PATH in the
construction and operation of the Transportation Center so long as resulting agreements
contain ‘reasonable terms.”” Id. “We think that the terms of the agreements relating to bus
operations and public streets are fully within the legislative contemplation.” Id. “Since
these various guarantees which the City and County gave PATH were authorized by the
statutes, plaintiffs’ reliance on cases which prohibit contract zoning and prevent binding the
hands of successors is misplaced.” Id.
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made by the developer pertain only to subject property; (4) development
agreements are a valuable land use device, enabling the city to achieve
benefits and to mitigate the effects of the rezoning; and (5) development
agreements must be consistent with the comprehensive plan. They should
also not be considered simply as a form of conditional zoning under which
the municipality imposes restrictions on land use rather than permitting
different uses proposed for development, and where the municipality is
free to rezone at any time during the development. Some binding
obligation on the municipality is necessary if development agreements are
to have their intended benefit. However, a binding obligation having been
fully considered in compliance with the public notice and hearing process,
and undertaken in the public interest, should be upheld as not running afoul
of the basic principle prohibiting the contracting away of police powers.
Rather, the obligation should be regarded as an exercise of those powers.

Development agreements both fit within and advance existing land use
planning by encouraging development through security to developers of
the progression of the development project without fear of subsequent
zoning changes. At the same time, municipalities retain control over the
project and may negotiate for other public benefits. The fact of an
agreement should not act as an impediment to the use of development
agreements any more than conditioning rezoning on promises made by the
developer.
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