











HeinOnline -- 4 Fla. Tax Rev. 586 1998-2001



1999] Estate and Git Tax Effects of Selling a Remainder 587

recognizes that requiring inclusion of the transferor’s property in her gross estate
where she obtains “full consideration” in the exchange “creates double taxation™
(i.e., taxation of both the transferred remainder and the consideration received
therefor).?” Again this is equally true and equally unjust whether the transfer be
deemed “donative” or otherwise. In short, the policy reasons for excluding
transferred property where the transferor has received full value are equally valid
whether the transfer is “donative” or not, and both cases should be treated alike.

Professor Jordan apparently finds support for her position in a gift tax
regulation® and Estate of Friedman v. Commissioner.”® But these authorities
merely hold that a transfer, which is bona fide, at arm’s length and free from
donative intent, will be considered as made for “adequate and full
consideration,” even should the IRS or a court later find the consideration
inadequate. They provide no support for the converse proposition that a
“donative” transfer is taxable even though made for “full and adequate
consideration.” The rule in the gift tax regulations is designed to prevent bad
business bargains from being converted into taxable gifts.*® This policy is
simply irrelevant where adequate consideration is received.

The most likely purpose of the “bona fide sale” language in theexception
to section 2036 is exclude “sham” sales from its scope.™™ For example, a
transaction where the purported seller retains the benefits and burdens of
ownership of the property he purportedly sells will not qualify as a “bona fide
sale.” The exchange occurring in a spousal election, however, is not a *“sham,”
since it effects a real change in the rights of the parties (e.g., W surrenders all
interest in and power over the remainder in her property; the life estate in H Trust
passes to W instead of another beneficiary).

The cases hold that a transfer not induced or motivated by the
transferee’s reciprocal transfer but instead by a donative impulse does not qualify
for the exclusion in section 2036.%% But this does not explain the purpose of the
words “bona fide sale” since those words are not needed to reach this result. The
requirement that there be “consideration” is sufficient. A transfer not induced by
the transferee’s reciprocal action is not made for “consideration.” When used in
the law, the word “consideration” means that which induces or motivates the

201. Id. at 689-92.

202. Regs. § 25.2512-8.

203. 40 T.C. 714 (1963).

204. See 5 Boris L Bittker & Lawrence Lokken, Federal Taxation of Income, Estates
and Gifts 7 121.4.5 (2d ed. 1993).

205. See Charles B. Lowndes et al., Federal Estate and Gift Taxes § 14.8 (3d. ed.
1974).

206. See Mollenberg’s Estate v. Commissioner, 173 F.2d 698 (2d Cir. 1949); See
Giannini v. Commissioner, 148 F.2d 285 (9th Cir. 1943), cert. denied, 326 U.S. 730 (1945); see
Safe Deposit & Trust Co. v. Tait, 295 F. 429 (D.C. Md. 1923).
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other party’s performance.””” If the “bona fide sale” language were needed to
impose this requirement, persons making simultaneous transfers of equal value
to each other would never owe a gift tax, even if such transfers were motivated
solely by donative impulses and without regard to the other’s transfer, since
section 2512(b) contains no “bona fide sale” requirement. The value of one
transfer would always offset the value of the other. But this is not the law; there
is no offset unless one transfer is the “inducement” for the other. The word
“consideration” standing by itself achieves this result.

Judicial construction of the phrase “bona fide sale” and congressional
action support neither the meaning nor the significance Professor Jordan would
attribute to it. Courts have found transfers to be “bona fide sale[s]” even where
the transferor appeared motivated, at least in part, by donative impulses.?® In one
case, the decedent in “consideration” of his intended wife’s release of her dower
rights established a trust providing income to the decedent for his life, then
income to his wife for her life, and then principal to certain beneficiaries.?” This
transfer was donative in part, since one of the decedent’s objectives was to
benefit his wife. As the court stated, the “evident intent of [the decedent] was fo
make provision for [his intended wife], for his four children, and for the
management and disposition of his property free from the restraint of dower
rights.””?!? Despite the presence of a donative intent, the court found the transfer
to be a “bona fide sale.”!!

207. The Second Restatement of Contracts states that something constitutes “constd-
eration” only if it is “bargained for,” that is, that “it is sought by the promisor in exchange for
his promise and is given by the promisee in exchange for that promise.” Restatement (Second)
of Contracts § 71 (1979). The comments add that “in the typical bargain, the consideration and
the promise bear a reciprocal relation of motive or inducement: the consideration induces the
making of the promise and the promise induces the furnishing of the consideration.” Id., cmt.
b. See also Oliver Wendell Holmes, The Common Law 230 (Mark DeWolfe Howe ed., 1963)
(“[IJt is the essence of a consideration, that . . . it is given and accepted as the motive or
inducement of the promise™). For this reason, a promise made after an action has already been
performed is not consideration for that action, since the action was not induced by the
subsequently-made promise. See E. Allan Farnsworth, Contracts § 2.7 (3d ed. 1999).

In Giannini v. Commissioner, 148 F.2d 285 (9th Cir. 1945), cert. denied, 326 U.S. 730
(1945), the court adopted this concept of “‘consideration” as something “bargained for” in
holding that the “adequate and full consideration” exception did not apply. The court held that
decedent’s transfer to a trust in which the decedent was an income beneficiary was not in
“consideration” of his parents’ simultaneous transfer to the trust, since the parents’ transfer
“resulted . . . not from bargaining, but from . . . [their] largess.” Id. at 287.

208. See Ferguson v. Dickson, 300 F. 961, 962 (3d Cir. 1924); see McCaughn v.
Carver, 19 F.2d 126 (3d Cir. 1927).

209. See Ferguson, 300 F. at 962.

210. See id. at 962.

211. Seeid. at 963.
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Congress has legislatively overruled these “dower” cases. What is
significant is the way it did so. Congress accomplished its objective—not by
changing the “bona fide sale” requirement—but by modifying the “consideration”
requirement: first by substituting the phrase “adequate and full consideration” for
the phrase “fair consideration™" and then by expressly providing that a release
of dower or curtesy rights did not constitute “a consideration in ‘money or
money’s worth.’”?" In short, Congress was not concerned that donative-tinged
transactions were considered “bona fide sale[s]” but rather that they were found
to be supported by sufficient “consideration.”

Professor Jordan makes many telling points when she argues as a matter
of policy that the surviving spouse’s property in a spousal will election should
be included in her gross estate.?'* However, this result cannot be achieved by
relying on the requirement of a “bona fide sale.”

2. A Spousal Election as Mutual, But Separate, Gifts by H and W.—In
some cases, a spousal election may simply carry out the dispositive plans that
each spouse had already individually decided upon. Where this is true, it is wrong
to say that H and W are exchanging property in “consideration” of each other’s
transfer, since their respective transfers are not induced by the reciprocal transfer
of the other. They are merely doing what they would have done in any event.
Where this is the case, neither W nor her estate should be allowed any of the
offsets or exclusions provided for under sections 2512(b), 2043, and 2036. These
provisions apply when a transferor receives “consideration” for his transfer. In
tax law, substance prevails over form and the amounts the transferor receives
must be real “consideration,” that is, they must be the actual “inducement” or
“motivation” for her transfer.!> If her transfers are in fact “gifts” she would have

212. Merrill v. Fahs, 324 U.S. 308, 312 (1945). Since courts had held that * *fair
consideration’ included the relinquishment of dower rights,” Congress was “led . . . to substitute
in the 1926 Revenue Act, the words ‘adequate and full consideration.” . . . Congress
undoubtedly intended the requirement of ‘adequate and full censideration’ to exclude
relinquishment of dower and other marital rights.” Id. at 312, See also Commissioner v. Bristol,
121 F.2d 129 (1st Cir. 1941) and Empire Trust Co. v. Commissioner, 94 F.2d 307 (4th Cir.
1938) (holding that the “adequate and full consideration™ language required that property the
decedent had transferred in exchange for release of his spouse’s marital rights be included in
his gross estate).

213. Revenue Act of 1932, Pub. L. No. 72-54, ch. 209, § 804, 47 Stat. 169, 280
(1932) (amending the Revenue Act of 1926, ch. 27, § 303(d), 44 Stat. 9, 73 (1926)). However,
the courts held that this change was merely declaratory of what the law had been under the
“adequate and full consideration” language and that Congress had acted out of an excess of
caution. See Commissioner v. Bristol, 121 F.2d at 135; see Empire Trust Co. v. Commissioner,
94 F.2d at 309-10.

214. See Jordan, supra note 58, at 720-23.

215. See supra notes 206-07 and accompanying text.
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made in any event, then she did not make the transfers in “consideration” of the
other party’s transfer, and no offset or exclusion is allowed.

Where this analysis applies, the tax consequences of a spousal election
are as follows: W’s establishment of W Trust constitutes a completed gift of a
remainder to C. Since C is W’s child, section 2702 will apply and W will be
taxed on the entire value of the property placed in W Trust unless her interest is
a qualified interest. Since W’s transfer of the remainder to C was not induced by,
or put differently, was not made in “consideration” of her receiving a life estate,
neither the exception under section 2036 nor the offset under section 2043 will
apply. This analysis may also solve the income tax problem: since W’s transfer
of a remainder to C was not made in an “exchange” but rather as a “gift,” there
is no taxable event.*'®

The weakness of the foregoing analysis is its failure to recognize the
amount of real bargaining and even coercion often involved in spousal elections.
The above analysis implicitly assumes that each party would have made their
transfers irrespective of what the other did. In fact, the election posed to W exerts
real pressure on W—amounting in some cases to coercion—to allow her property
to pass in a manner different from what she would normally prefer. Left to her
own druthers, W would usually prefer to retain ownership of her property
outright rather than place it in W Trust. There are two reasons for this: W would
want to maintain her ability to invade the principal of her property at will should
the need or desire arise, and secondly, W would like to retain until death her
ability to determine how her property will pass.?'” The hard fact is that the choice
given to W in H’s will—either let her property pass under H’s will or else forgo
all benefits in his estate—frequently “coerces” or “locks in” W to a disposition
she would prefer to defer and one that she might ultimately decide not to make.

Indeed, H may have used the election will format precisely because of
its coercive effect. For example, H might use the device to assure himself that W
leaves her property to his child C.*'® This would be especially true if W and C are
estranged, or if C is H’s child by a prior marriage. H may also be concerned that
W will remarry and make provision for her new spouse to the prejudice of their
children’s interest. H might employ the spousal election will model because he

216. See IRC §§ 102 (a), 1001(a); see Boris L Bittker & Martin J. McMahon, Jr.,
Federal Income Taxation of Individuals § 28.3 (2d ed. 1995) (gift of appreciated property is
nontaxable event).

217. See Dodge, supra note 168, at 66-68; see also Morrison, supra note 21, at 226
n.21 (describing as “untenable” the argument that W would have made the same transfer even
if no spousal election since W, by making the election, “makes a definite decision which she
might otherwise postpone until her death with all the intervening uncertainties.”).

218. See Johanson, supra note 71, at 1264. By restricting W’s interest to an income
interest in the entire community estate, H can assure that it will pass to couple’s children
“without undue dissipation.”
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is concerned about W’s spendthrift proclivities and therefore wants to limit her
ability to spend principal.?'® Or H might be concerned about W’s lack of business
and financial experience and therefore want her property to be held in a trust
where a professional trustee will manage it.”° Likewise, # may believe that the
nature of the community property (e.g., a closely held business) requires unified
management.”!

Given the strong desire of most surviving spouses to retain the control
over both the use and disposition of their principal until death, the “mutual gift”
approach should be used in only extreme cases. Before invoking this approach,
the IRS should be required to show by a preponderance of the evidence that W
would have set up a trust having the same dispositive provisions as W Trust even
if there had been no spousal election, and further that she would done so shortly
after H’s death. Professor Dodge has suggested that this showing is likely only
where W was infirm, bordering on incompetency, or quite wealthy at the time of
H'’s death.>? Otherwise, it is quite likely that the offer of a life estate in H Trust
did in fact induce W to let her property pass under H's will.™

3. A Spousal Election as the Creation of Reciprocal Trusts

a. The Rationale of the Reciprocal Trust Doctrine.—Several
commentators have argued that spousal will elections come within the purview
of the reciprocal trust doctrine.”* In my opinion, these commentators have failed
to convincingly explain why the doctrine should apply. Their use of the doctrine
seems little more than invoking a doctrine to reach a desired result. To determine
the propriety of applying the doctrine, we must first understand its rationale.

219. See Johanson, supra note 71, at 1264,

220. See id. (stating that H may want to “protect his wife . . . against improvident
investments or bad advice from relatives™). See also Wilson, supra note 181, at 1436 (providing
a comprehensive list of nontax reasons for using the spousal election will format).

221. See Johanson, supra note 71, at 1263; Wilson, supra note 181, at 1436.

222. See Dodge, supra note 168, at 69.

223. Professor Dodge suggests this approach may be used where A and W join in
setting up an inter vivos trust which provides that one-half of the income bz paid to each during
their joint lives, then income to the survivor, then remainder to C. Since ¥ has no assurance of
receiving any additional benefits under this arrangement (because she may predecease H), her
inter vivos commitment to “an arrangement that provides her no certain benefits, current or
future, smacks of a simple gratuitous transfer by” W, effective upon A’s death, of a remainder
to C. See Dodge, supra note 168, at 69-70. However, even here, W may simply be responding
to the coercion by H: H may have told W that unless she joined in the setting up of the trust, he
would exclude her from his will. In at least some marriages, husbands can exert more coercion
over their wives while alive than dead.

224. See Lowndes, supra note 21, at 76-77; Lowndes et al., supra note 203, § 9.8, at
195-96; Johanson, supra note 71, at 1288-95.
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The doctrine is generally recognized as having originated in LeAman v.
Commissioner.”> The decedent and his brother set up trusts.”® The trusts
established by decedent provided that income was to be paid to his brother for
life, authorized his brother to withdraw $150,000 from the trusts, and directed
that principal be paid to his brother’s issue upon his brother’s death.’?’ His
brother’s trusts contained reciprocally identical provisions, that is, they provided
that income be paid to decedent for life, authorized decedent to withdraw
$150,000 from the trusts, and directed that principal be paid to decedent’s issue
upon the decedent’s death.””® Ruling in favor of the Commissioner, the court held
the trusts purportedly created by decedent’s brother were in substance created by
decedent.”® The court cited Scott on Trusts that “[a] person who furnishes the
consideration for the creation of the trust is the settlor, even though in form the
trust is created by another.”* It ruled that “the transfer by decedent’s brother,
having been paid and bought for by the decedent, was in substance a ‘transfer’
by the decedent.””' Consequently, the $150,000 that the decedent could
withdraw from the trust nominally created by his brother was included in his
gross estate as that part of decedent’s “transfer” over which he retained a power
“to alter, amend, or revoke.”??

The effect of the doctrine, when it applies, is to “ancross” or “switch”
grantors.?* Thus, in Lehman the decedent was treated as creating the trust
nominally created by his brother, and his brother was treated as creating the trust
nominally created by the decedent. The underlying rationale of the theory is that
the decedent has created a trust nominally created by another, since he “paid and
bought for” it by setting up a reciprocal trust for that other person’s benefit.

225. 109 F.2d 99 (2d Cir. 1940), cert. denied, 310 U.S. 637 (1940).

226. Seeid. at 100.

227. Seeid.

228. Seeid.

229. Seeid.

230. Seeid.

231. Lehman v. Commissioner, 109 F.2d 99, 100-01 (2d Cir. 1940), cert. denied, 310
U.S. 637 (1940).

232, Id. at 101. Although the decedent retained a life income interest in the trusts he
was deemed to have created, the full principal of the trusts was not included in his gross estate
as transfers “intended to take effect in possession or enjoyment at or after [decedent’s] death,”
id., since those trusts were created before the enactment of the Joint Resolution of March 3,
1931, H.R.J. Res. 529, 71st Cong., 3d Sess., 46 Stat. 1516 (1931), which amended § 302(c) of
the Revenue Act of 1926, 44 Stat. 9, 70 (1926), and overruled May v. Heiner, 281 U.S. 238
(1930). See id. and supra note 1.

233. See, e.g., Rev. Rul. 74-533, 1974-2 C,B. 293; Bischoff’s Estate v. Commission-
er, 69 T.C. 32 (1977); Exchange Bank & Trust Co. v. United States, 694 F.2d 1261 (Fed Cir.
1982). But see Estate of Green v. United States, 68 F.3d 151, 153 (6th Cir. 1995) (court,
assuming arguendo that trusts were “interrelated,” refused to “uncross” grantors because
grantors did not retain an economic benefit in the transferred property).
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In United States v. Estate of Grace, the Supreme Court rejected the
contention that the Government needed to show, before invoking the doctrine,
that each trust was the “bargained-for quid pro quo” for the other.** The
Government merely had to show that the trusts were “interrelated” (for example,
that they were created at about the same time, were set up pursuant to a common
plan, and had similar terms), and that their creation “to the extent of mutual
value, leaves the settlors in approximately the same objective economic position
as they would have been in if each had created his own trust with himself, rather
than the other, as life beneficiary.”>*

The Grace decision leaves the underlying rationale or justification for the
reciprocal trust doctrine in doubt.*® Arguably, Grace rejected the Lehman
rationale and replaced it with a “net effect” rationale. Under this interpretation,
each party is treated as the creator of the trust nominally established by the other,
simply because each party is in the same position he would have been had he in
fact set up the other trust. In other words, since the transaction had the same *‘net
effect” as one covered by section 2036, it should be treated in that manner.

A less sweeping interpretation of Grace is that it relaxes or eases the
evidentiary burden needed to invoke the doctrine for practical and administrative
reasons but leaves unaltered the underlying justification for the doctrine. The
Court noted that requiring a finding that each trust was created as the quid pro
quo for the other would necessitate “perilous” inquiries into the subjective intent
of the parties where at least one of them, and possibly both, are deceased, and
where the transaction may have occurred many years before.” The Court noted
the difficulty of showing subjective intent in intrafamily transactions where the
parties rarely bargain in the same conscious, explicit manner that business people
do.?® The Court also observed the high probability that such transactions were
tax-motivated. > I prefer this view of Grace, but some of the language in the
decision points in the other direction.

Grace did not adopt a “pure” net effect rationale, since the Court also
required that the two trusts be “interrelated.”**® Apparently, the doctrine does not
apply if two people—without knowledge of the other’s intent or
actions—separately create trusts naming the other as income beneficiary, since
such trusts would not be viewed as “interrelated.”**! 1t is difficult to justify this

234. 395 U.S. 316, 324 n.9 (1969).

235. Seeid.

236. See discussion of this issue in Lowndes et al., supra note 205, at § 9.8.

237. Estate of Grace, 395 U.S. at 323.

238. Seeid. at 324.

239. Seeid. at 323.

240. Id. at 324.

241. The dissenting opinion in the Court of Claims in Grace, alluding to O. Henry’s
“Gift of the Magi,” stated that the reciprocal trust doctrine would nor apply “even if the chance
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result under the net effect rationale, since the settlors are just as much in the
same economic position as if each had created a trust naming himself as income
beneficiary. Moreover, the “net effect” rationale seems to conflict with case law
holding that taxpayers are not required to structure transactions in a manner
producing the highest possible tax.?*> The fashion in which taxpayers structure
their transactions is normally respected for tax purposes so long as it has
substantive economic effect.?** The creation of reciprocal trusts would certainly
have economic substance in some cases. For example, the establishment of
reciprocal trusts with significantly different investments would appear to have
economic substance since it markedly changes the nature of the investments from
which each grantor derives his income.?*

Still the Supreme Court’s rationale in Grace remains unclear. I contend,
however, that regardless of how one interprets Grace, the Lehman rationale
provides the only proper basis for applying the reciprocal trust doctrine in the
context of spousal elections. While Grace may have broadened the rationale for
applying the reciprocal trust doctrine, the Court recognized that the Lehman
rationale of bargained-for consideration is still a valid justification for applying

effect of . . . independent transfers is to leave [the transferor] in the exact situation he would
have been in had he transferred his property retaining an interest or power similar to that
granted by his benefactor.” 393 F.2d 939, 952 (Ct. Cl. 1968) (Judges Davis and Nichols
dissenting), rev’d, 395 U.S. 316 (1969). The Supreme Court cited this dissenting opinion with
approval but not specifically on this point. See Le/iman, 395 U.S. at 322, It has been stated that
“[pJresumably, the requirement that the trusts be ‘interrelated” would preclude, as it should, an
application of the doctrine where two settlors quite unknowingly and coincidentally happened
to create similar trusts for each other.” Stephens et al., supra note 123, at ] 4.08[7]{d] n.137.

242. See Gregory v. Helvering, 69 F.2d 809, 810 (2d Cir. 1934), aff’d, 293 U.S. 465
{1935). It was stated by Judge Learned Hand that “Anyone may so arrange his affairs that his
taxes shall be as low as possible; he is not bound to choose the pattern which will best pay the
Treasury. . . . Id. at 810.

243. See David P. Hariton, Sorting Out the Tangle of Economic Substance, 52 Tax
Law. 235 (1999). The author states that tax-motivated transactions will be respected under this
principle so long as they “meaningfully alter the taxpayer’s economic position (apart from their
tax consequences) as compared to not undertaking them.” Id. at 241. Even where they lack
economic substance, they will respected unless the “tax benefits themselves are unreasonable
and unwarranted in light of the objective rules which give rise to them.” Id.

In Fidelity-Philadelphia Trust Co. v. Smith, 356 U.S. 274 (1958), the Supreme Court
respected the form of a transaction for estate tax purposes which had minimal, if any, economic
substance apart from reducing estate tax. The decedent purchased combined life insurance-
annuity contracts where any loss of the issuer on the life insurance contracts would be
counterbalanced by its gain on the annuity contracts. The decedent irrevocably assigned the
insurance policies. Although the net effect of the transaction was the same as if decedent had
retained a life income interest in the total amount paid for the combined contracts, the Court
refused to apply the predecessor of § 2036, since the policies and the annuities were separate
items of property. Fidelity-Philadelphia Trust Co., 356 U.S. at 280.

244, Cf. Cottage Savings Ass’n. v. Commissioner, 499 U.S. 554 (1991).
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the doctrine in cases having the appropriate facts.?** More importantly, unlike the
facts in Grace, a court in a spousal election case cannor ignore W's subjective
intent and decide the case solely on the basis of the transaction’s net effect. In
such cases, W’s estate is claiming either an offset or an exclusion on the ground
that Wreceived “consideration” for her transfer of the remainder in her property
to C.2* The courts have properly held that for the taxpayer to prevail the
purported consideration must be the actual “inducement” or *'motivation” for W’s
transfer.?”’ Consequently, the court must necessarily pass upon W’s intent in
establishing W Trust. If W’s estate establishes that W transferred a remainder in
her property to C solely to obtain a life estate in H Trust, the court must allow
the offset or the exemption, since this result is statutorily mandated. This is so
even if the transfers are interrelated; indeed, it is so because they are interrelated,
that is, because W’s transfer was induced by her receipt of a life estate in
Trust.

If the court finds that W’s establishment of W Trust was unaffected by
the election, that is, that she would have established a trust similar to W Trust at
or about the time of the election in any event, the court will deny the offset and
the exclusion.?*® However, as we have seen, this will rarely be the case.?*”

If—as is more likely to be the case—the court finds that W would not
have established W Trust at that time but for the election, must it then allow the
offset or exclusion? In this situation, the Le/unan rationale provides the proper
conceptual tool for analysis. Application of this approach will usually, though
not always, result in disallowance of both the offset and the exclusion.

b. The Lehman Rationale Applied to Spousal
Elections.—Lehman applies a “unitary” approach to the creation of reciprocal
trusts, that is, it views each party as creating the entirety of the other party’s trust
and not just the portion that personally benefits him.*"

245. United States v. Estate of Grace, 395 U.S. 316, 324 n.10 (1969) (*We do not
mean to say that the existence of “consideration™ . . . can never be relevant. In certain cases,
inquiries into the settlor’s reasons for creating the trusts may be helpful in establishing the
requisite link between the two trusts.”).

246. See IRC §8§ 2512(b), 2036(a) (parenthetical expression), and 2043(a).

247. See supra notes 206-07 and accompanying text.

248. See supra Part IV.B.2.

249. Seeid.

250. One consequence of the unitary approach is that where the reciprocal trust
doctrine applies, the amount included in the decedent’s gross estate is determined by reference
to the value of the property in the trust nominally created by the other transferor. See Rev. Rul.
74-533, 1974-2 C.B. 293. Professor Dodge argues that one might logically apply the doctrine
by treating the decedent as transferring his own trust but “retaining” his interest or power in the
other trust. Under such an approach, the amount includible in decedent’s gross estate would bz
determined by reference to the date-of-death value of the trust he purported to create. See
Dodge, supranote 21, at A-60 to A-61. He concludes, however, that the approach used (i.e., the
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In Lehman itself, for example, the court viewed the decedent as creating
not only those portions of his brother’s trust that personally benefited him (i.e.,
his life estate and his power to withdraw $150,000) but also the portion of his
brother’s trust that benefited decedent’s issue (i.¢., the remainder). Assuredly this
is correct. The brother did not give the remainder in his property to decedent’s
issue because of his love for them; he gave it because the decedent had
reciprocally given a remainder in his property to the brother’s issue.?!

In contrast to the reciprocal trust doctrine, the courts in analyzing
spousal elections apply a “fragmented” approach. H is not viewed as causing W
to create the entirety of W Trust but rather as inducing her to relinquish only the
remainder.”” 1 contend that the “unitary” approach of the reciprocal trust
doctrine better captures reality in most spousal elections than the “fragmented”
approach currently used.

What H is attempting to do by giving W an election is to induce W to
dispose of her property in a comprehensive manner that will benefit not only C
but also W herself. After all, H’s donative feelings run to W as well as to C. It
is contrary to our knowledge of human relationships to assume, as the current
approach does, that H is offering the election solely to benefit C. Indeed, H may
desire W to place her property in trust and to limit her interest to that of an
income beneficiary out of genuine concern for W. Although most people today
may regard such concerns as paternalistic, if not sexist, they may nevertheless
represent H’s honest feelings of concern and affection for W. H may be
concerned about W’s lack of business and financial experience, and may
therefore want to induce her to place her property in trust where an experienced,
professional trustee will manage it.>® H may be concerned that given W’s lack
of experience in managing property, she might imprudently consume principal
to her own disadvantage, and therefore limit her interest to that of an income
beneficiary.”* In any event, H is seeking to have W commit herself to dispose of
her property in a manner benefiting herself as well as C. If H were solely

“unitary” approach) “derives from the broader indirect-transfer principle that causes the trust
to be includible in the first place,” i.e., the principle that the decedent has indirectly funded the
other trust. Id. at A-61.

251. Similarly, the court in Commissioner v. Warner, 127 F.2d 913 (9th Cir. 1942),
applied the reciprocal trust doctrine where each of three brothers purported to create a trust for
family members of a different brother. Thus, Jack Warner was treated as the grantor of a trust
nominally created by his brother Albert for the benefit of Jack’s family, since simultaneously
Jack had created a trust for the benefit of his brother Harry’s family and Harry had created a
trust for the benefit of Albert’s family. See id. at 915.

252. See supra notes 33-36 and accompanying text.

253. See supra note 220 and accompanying text.

254. See supra note 219 and accompanying text.
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concerned with C, he could have accomplished his objective more effectively
simply by leaving his property outright to C.

H 1s seeking a “package deal” from W. H is attempting to secure this
package from W by offering her in turn a package she finds attractive. In making
her decision, W will be influenced not only by the enticement of a life estate in
H Trust, but also by the way H ultimately disposes of his property. Certainly this
is the case where the life estate W receives is worth less than the remainder she
surrenders. Then W will be sustaining an economic loss by allowing her property
to pass under H’s will and will not rationally do so unless she derives a psychic
benefit from H’s leaving a remainder interest to C. Even where the life estate
offered W is worth more than the remainder she must surrender, W will rarely be
indifferent to how the property in H Trust ultimately passes. W may very well be
unwilling to give up access to her principal and her ability to determine how her
property will pass at death, unless she is happy with H’s designation of the
remainderman.” If H left the remainder in his property to his mistress who was
25 years younger than W, W will be loathe to allow her property to pass under
H'’s will no matter what the value of her income interest in H Trust.

The “unitary” approach—which recognizes that H is offering W a
“package deal” in H Trust in return for a “package deal” in W Trust—better
reflects reality than the “fragmented” approach—which views H and W as just
undertaking an exchange of a life estate for a remainder. The reciprocal trust
doctrine therefore properly applies to most spousal elections. H is inducing W to
dispose of her property in a certain way (i.e., creating W Trust) by disposing of
his property in a certain way (i.e., creating H Trust). Put more crudely, H is
“buying and paying for” W Trust by his establishment of H Trust, and
conversely, W is “buying and paying for” H Trust by allowing her property to
pass under H’s will. H should therefore be treated as the grantor of W Trust and
W as the grantor of H Trust.

Unlike the “mutual gift” theory, this approach recognizes both the
bargaining and donative aspects that usually co-exist in an election: It recognizes
that W’s decision to allow her property to pass under H’s will was partially
induced by the prospect of receiving a life estate in H’s property (the bargaining
aspect), but it also recognizes that W’s decision was partially induced by H’s
designation of C—her child—as remainderman (the donative aspect).

This approach resolves the appropriate gift tax treatment of the trans-
action. Since W is viewed as the grantor of H Trust, she should be treated as
making a gift of the remainder in that trust to C.*® Since the remainderman, C,

255. See supra note 217 and accompanying text.

256. The IRS uses the “fragmented” rather than the “unitary™ approach in determin-
ing gift tax liability. See Rev. Rul. 69-505, 1969-2 C.B. 179. Assume A creates A Trust, with
income payable to B for life, remainder to C, and B, in an interrelated transaction, creates B
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is her child, section 2702 will apply, and unless W retains a “qualified interest”
in H Trust, she should be treated as making a gift of the entire value of that trust.

This approach differs fundamentally from existing law, where both the
courts and the IRS permit W to offset her gift of a remainder in W Trust by the
value of the life estate she receives in H Trust.”’ There is a section 2512(b)
consideration offset in the transaction, but it is different from the one recognized
by the courts and the IRS. To understand this, we must once again delve into the
conceptual foundations of the reciprocal trust doctrine.

Consider this case: A transfers Blackacre in trust with income payable
to B for life, remainder to B’s issue, and B, in an “interrelated” transaction,
transfers Whiteacre in trust with income payable to A for life, remainder to A’s
issue. Under the reciprocal trust doctrine, B is treated as the real grantor of A’s
trust; B is therefore viewed as transferring Blackacre. How can this be when
Blackacre belonged to A? The answer is that the reciprocal trust doctrine
necessarily requires that A and B be viewed as first exchanging beneficial
interests in Blackacre and Whiteacre. The reciprocal trust doctrine, properly
analyzed, involves two constructive steps: The two parties first exchange
beneficial interests in their respective properties, and each party subsequently
transfers the property he physically holds (but which now beneficially belongs
to the other) as the other party’s agent. In terms of the above example, A and B
first exchange their beneficial interests in Blackacre and Whiteacre. A then
transfers Blackacre (which he now holds on B’s behalf) as B’s agent; and B
transfers Whiteacre (which he now holds on A’s behalf) as A’s agent.

The following example may clarify this point. Assume D owns
Greenacre having a fair market value of $500,000. If D accepts $500,000 from
E in consideration for transferring Greenacre, at E’s behest, to a trust for the
benefit of £ and E’s issue, D in effect has sold Greenacre to E for $500,000, and

Trust, with income payable to A for life, remainder to C. Rather than treating A as the grantor
of B Trust and B as the grantor of A Trust for gift tax purposes, the Service bifurcates the
transaction. First, A and B are treated as exchanging their respective life estates in the two
trusts. Thus A makes a taxable gift to B to the extent, if any, that the value of B’s life estate in
A Trust exceeds the value of A’s life estate in B Trust; B’s gift, if any, is determined in the same
manner. Then each party is treated as making a gift of the remainder in the trust he or she
purportedly created (i.e., A is treated as making a gift of the remainder in A Trust). See id.

This approach is inconsistent with the approach the IRS uses for estate tax purposes.
See Rev. Rul. 74-533, 1974-2 C.B. 293. If the gift tax approach were followed, the IRS would
include the value of A Trust in A’s gross estate under § 2036, since the gift tax approach viewed
A as having transferred the remainder in A Trust. However, the Service bases the amount
included in A’s gross estate solely on the value of B Trust. See id. The Service’s gift tax
approach is also inconsistent with the underlying rationale for applying the reciprocal trust
doctrine, that is, that each transferor is the grantor of the other party’s trust. See supra note 250
and accompanying discussion.

257. See supra notes 33-35 and accompanying text.
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then, acting as E’s agent, transferred Greenacre to the trust. This is what
happens when the reciprocal trust doctrine applies.

In the context of a spousal election, W should thus be viewed as first
exchanging ownership of her share of the community for ownership of H’s share
of the community.”® W should then be viewed as transferring her share of the
community, which she now holds on behalf of A’s estate, to W Trust as the agent
for H’s estate. Likewise, H's estate should be viewed as transferring H’s share
of the community to H Trust as W’s agent, thereby making W the grantor of that
trust. The section 2512(b) gift tax consideration offset applies to the first
constructive step—W'’s exchange of her beneficial interest in her share of the
community for H’s share of the community. W realizes no gift tax liability on this
constructive “exchange” because the values of the properties being exchanged are
equal.”™ Since W fully utilizes the consideration she receives as an offset in the
first constructive step, she may not use it again in the second constructive step.
Thus, W is not entitled to any offset in her deemed creation of H Trust.

Since W is viewed as the grantor of H Trust in which she has retained
a life estate, the entire value of H Trust will be included in her gross estate under
section 2036. The consideration W received in the election was not for her
deemed creation of H Trust but rather in the constructive exchange of her share
of the community for H’s share of the community. Consequently, neither the
section 2036 exclusion nor the section 2043 offset will apply.**®

258. Some have asserted that the Supreme Court's decision in United States v. Stapf,
375 U.S. 118 (1963), validates current law, which views a spousal election as an “exchange”
by W of a remainder in her property for a life estate in H's property. See Morrison. supra note
21, at 226-27. Indeed, the decision seems to implicitly assume that a spousal election involves
an “exchange” between Wand H'’s estate. See Lowndes, supra note 21, at 73-74 (the Court of
Appeals “apparently considered the widow’s election a transfer for consideration”™ and the
Supreme Court “without close analysis of the issue, seems to have made the same assumption”™);
Morrison, supra note 21, at 226 (Srapf recognized the “validity of intraspousal transfers and
exchanges.”). But the existence of an “exchange” is fully consistent with the reciprecal trust
doctrine, since the doctrine likewise assumes an “exchange,” namely, an exchange of W's share
of the community for H’s share of the community (i.c., the first constructive step).

259. In many cases, W’s share of the community will be larger than H's share, since
death taxes and administration expenses will have depleted his share. In that case, the amount
of W’s property that she is treated as exchanging for the creation of 4 Trust is limited to the
value of H Trust, and the excess amount in W Trusr will be treated as a transfer by W resulting
in a gift. Grace limits application of the reciprocal trust doctrine to the “extent of mutual value”
transferred by the parties, i.e., the smaller amount. United States v. Estate of Grace, 395 U.S.
316, 324 (1969). See also supra note 176.

260. Although a definitive answer of this question is beyond the scope of this article,
use of the reciprocal trust doctrine may also resolve the income tax treatment of a spousal will
election. Since the values of W’s share and H's share that are exchanged for each other are
equal, and since each of these shares acquires the same basis, that is, their values on the day of
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However, there will be cases where the “fragmented” approach of the
current law better fits the facts of a spousal will election than the “unitary”
approach of the reciprocal trust doctrine. Consider the case where W is
indifferent, or even antagonistic, toward C, H’s child by a prior marriage, but
allows her property to pass under H’s will because the life estate she receives in
H Trust is worth substantially more than the remainder she gives to C in her
trust. Clearly, the fragmented approach better explains what is happening here
than the unitary approach. In this case, W should be allowed, as under current
law, to offset the amount of her “gift” to C by the value of the life estate she
receives in H’s property. Here, W’s receipt of that life estate constitutes the real
“consideration” for her relinquishment of the remainder to C. Likewise, the value
of W’s life estate in H Trust constitutes “consideration” for purposes of the
section 2043 offset. Again this result conforms to the existing law. However, the
adequacy of the consideration W received (i.e., her life estate in H Trust) should
be measured against the value of the remainder she gives to C and not the value
of the property W places in W Trust in determining whether the exclusion from
section 2036 applies. To this limited extent, the holdings of the D’Ambrosio
trilogy should change the existing law in spousal elections.

The cases where the fragmented approach applies should be few in
number. Since the normal desire of every parent is to benefit her children, there
should be a strong presumption that the parent’s decision to accede to the election
was partially motivated by the benefits it conferred on her children. Other
reasons for a strong presumption in favor of the unitary approach are the high
likelihood that the spousal election device will be used for tax avoidance; the
difficulty of determining the intent of deceased persons to transactions that may
have occurred many years before; and the fact that parties in an intrafamily
transactions rarely deal with each other on a conscious arm’s length basis. The
same factors that led the Supreme Court to relieve the Government of the need
to prove a bargained-for, quid pro quo consideration before invoking the
reciprocal trust doctrine support a strong presumption here.?!

To invoke the fragmented approach, W’s estate should be required to
show by clear and convincing evidence that W’s decision to allow her property
to pass under H’s will was not influenced by H’s designation of C as the
remainderman.”® Whenever courts are called on to determine subjective intent,

H'’s death (or the alternate valuation date), see IRC § 1014(b)(6), the deemed exchange of the
two shares should not produce any significant amount of taxable gain.

261. See supra text accompanying notes 237-39.

262. The suggested presumption is analogous to the rule applicable to divorce settle-
ments that provide benefits to the payor’s adult children. The IRS and the courts treat such
benefits as gifts by the payor spouse, unless he can prove otherwise. See Spruance v.
Commissioner, 60 T.C. 141 (1973); Rev. Rul. 77-314, 1977-2 C.B. 349.
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they necessarily place great weight on objective factors in judging the
genuineness of the party’s alleged intent.** Here, nvo objective showings should
normally be required. First, W’s estate should be required to show that W was
antagonistic, or at least indifferent, to the remaindermen designated in H’s will.
This might be true, for example, where the remaindermen were H's children by
a prior marriage. Secondly, W’s estate should be required to show that W
possessed a reasonable basis for believing that her economic position would be
improved by allowing her property to pass under H'’s will. This showing could
be established by use of the Government actuarial tables or other convincing
valuation techniques.

An absolute rule eliminating the need to determine subjective intent can-
not be applied in spousal elections. Unlike the situation in Grace, W’s estate is
statutorily entitled to an estate tax offset or exclusion if it shows that W’s receipt
of a life estate was the inducement for the relinquishment of the remainder in her
property. However, the above requirements should make use of this approach
administratively feasible as well as satisfying the requirements of the law.

c. Estate of Magnin, Spousal Elections and the Reciprocal
Trust Doctrine.—Although Magnin®* is not technically a spousal election case,
analytically it involved the same type of exchange. Only the identity of the parties
differed: the exchange occurred between father and son rather than husband and
wife. Consequently, the Ninth’s Circuit’s decision to apply the D’Ambrosio-
Wheeler test for “full consideration” to Magnin is strong precedent for extending
this test to spousal elections, and as such, the case deserves close scrutiny.

In Magnin, the combined stock holdings of decedent and his father
constituted voting control of a company operating women's clothing stores.”*
The father desired control of the business to remain “in the family” and
consequently did not want his son to leave his stock to any of the women he had

It is unclear whether the suggested presumption can be judicially developed or would
require legislative approval. Section 7491 provides gencrally that in any income, estate, or gift
tax controversy, the Commissioner has the burden of proof with respect to any factual issue on
which the taxpayer has introduced credible evidence. The Senate Finance Commitiee Report,
in explaining this provision, speaks of the prior “general rule of presumptive correctness of the
Commissioner’s determination.” S. Rep. No 174, 105th Cong., 2d Sess. 43 (1998). Arguably,
§ 7491 applies only to this general presumption, and not to judicially created presumptions
limited to special situations; however, the statute’s language does contain such a limitation.

263. For example, under § 183 a taxpayer is entitled to deduct his ordinary and
necessary expenses if he engages in an activity with the intent of making a profit, even if his
expectation of a profit is unreasonable. However, the taxpayer's intent is determined by
reference to objective standards. See Regs. § 1.183-2(a).

264. Estate of Magnin v. Commissioner, 184 F.3d 1074 (9th Cir. 1999).

265. Estate of Magnin v. Commissioner, 71 T.C Memo (CCH) 1856, 1858, T.C.
Memo (RIA) T 96,025, at 239, 241 (1996).
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started dating following his wife’s death.?®® The decedent, on the other hand, was
concerned he might lose control of the company following his father’s death,
which he valued for social, political and business reasons.?’

To accommodate these objectives, decedent and his father entered the
following agreement. The father agreed to leave his stock in four trusts, one for
the benefit of decedent and one for each of the decedent’s three children.?*® One-
half of the father’s stock was to go to the decedent’s trust in which the decedent
was to have a life income interest.?® The father designated decedent as the sole
trustee of all four trusts with sole power to vote the stock thereby assuring the
son of continued control of the company.? In return, the son agreed to leave all
his stock in the company to his children upon his death.””" The decedent was
enjoined from transferring or encumbering his shares but was permitted to give
them to his children.?’? Decedent agreed that if the company was dissolved, or all
its stock acquired, he would place the proceeds in a trust in which he would enjoy
a life income interest with the remainder passing to his children at death. 2

Following his father’s death all the company’s stock was bought by an
outside corporation, and decedent, in accordance with the agreement, placed the
proceeds from the sale of his stock in a trust having the terms described above.?™
When the decedent died, the IRS asserted that this trust was includible in his
gross estate under section 2036 since he had retained a life estate in it.>”* The
estate countered that the decedent had received full consideration for his transfer
of the remainder interest to his children, namely, voting control and a one-half
life income interest in his father’s stock.?’

The court found there was “some” or “an element” of bargained-for
consideration in the transaction,”” but, following Gradow, found the
consideration decedent received inadequate since it did not equal the full value
of his stock he agreed to transfer to his children.?’® On appeal, the Ninth Circuit

266. See id.

267. See id.

268. See Magnin, 71 T.C. Memo (CCH) at 1859, T.C. Memo (RIA) at 241-42. The
father also agreed to leave to these trusts shares he owned in a separate corporation that
operated a women’s clothing store in Reno, Nevada. See id.

269. See Magnin, 71 T.C. Memo (CCH) at 1858-59, T.C. Memo (RIA) at 243 (de-
scribing provisions of decedent’s trust).

270. See Magnin, 71 T.C. Memo (CCH) at 1858-59, T.C. Memo (RIA) at 241-42,

271. Seeid.

272. Seeid.

273. See Magnin, 71 T.C. Memo (CCH) at 1859, T.C. Memo (RIA) at 243.

274. Seeid.

275. See Magnin, 71 T.C. Memo (CCH) at 1861, T.C. Memo (RIA) at 244-45.

276. See Magnin, 71 T.C. Memo (CCH) at 1861, T.C. Memo (RIA) at 245.

277. Magnin. 71 T.C. Memo (CCH) at 1862, T.C. Memo (RIA) at 246.

278. See Magnin, 71 T.C. Memo (CCH) at 1863, T.C. Memo (RIA) at 247.
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reversed and remanded, holding per D’Ambrosio and Wheeler that the “full
consideration” requirement would be met if the estate could establish that the
consideration received (i.e., the one-half life income interest and voting control
in his father’s stock) equaled or exceeded the present value of the remainder
interest decedent agreed to transfer to his children.”” Note that if the estate
makes this showing, decedent and his estate will escape all transfer tax on
decedent’s transfers to his children.

Both the Tax Court and the Circuit Court applied a “fragmented”
approach to the case. Unfortunately, neither court considered possible application
of the Lehman “unitary” approach. The fragmented approach views a transaction
like this exclusively in terms of an exchange of a remainder interest in one
party’s property in return for a life interest in the other party’s property. Each
party is viewed as indifferent to, and unaffected by, whatever other disposition
the other party makes of his property; thus the balance of his disposition is
viewed as irrelevant in determining the tax effects of the transaction. This
assumption of indifference is rarely true in a spousal election, and does not
appear to have been the case in Magnin.

Consider father’s situation. Was his sole interest in the transaction to
protect his grandchildren? Was he indifferent, or even antagonistic, to his son’s
continuing control of the business? The facts tell a different story. Even before
their agreement, the father had provided in his will for his stock to pass in trust
for the benefit of his son and his son’s children; his son was also to serve as sole
trustee thereby assuring him of continuing control of the business.®® The
agreement merely precluded him from revoking this provision; in other words, it
continued the status quo.”®' Was he opposed to having his son operate the
business? Although the father and son had different ideas as to how the business
should be operated, the father had turned operating control over to his son almost
15 years before their agreement.?® It thus appears likely that the father—from
love, a sense of paternal obligation, or both—wanred his son to retain control of
the business provided the rights of his grandchildren were protected. Indeed, if
he opposed his son’s continued control of the business and was solely motivated
by his grandchildren’s welfare, he might better have achieved these objectives by
leaving his shares outright to his grandchildren.

279. Estate of Magnin v. Commissioner, 184 F.3d 1074 (9th Cir. 1999).

280. See Magnin, 71 T.C. Memo (CCH) at 1859, T.C. Memo (RIA) at 242.

281. Seeid.

282. See Magnin, 71 T.C. Memo (CCH) at 1857, T.C. Memo (RIA) at 240. The
father turned operation of the business over to his son in 1937; the agreement was made in 1951.
See id. After 1937, the father concentrated his efforts on a successful factoring business he had
started. See id.
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Was the son’s sole interest in the transaction to obtain voting control of
his father’s shares? Was he indifferent, or even antagonistic, to his children
receiving his father’s shares upon his death? There was no evidence of this.
Although the court made no finding to this effect, one might surmise some
tension existed between the decedent and his children since they disliked his
second wife.”* But there is nothing to suggest that the son disliked his children,
or objected to their receiving his father’s shares after the son’s death.”* On the
contrary, his children had worked with him in the business from early in their
lives and apparently continued to work with him in the business during the rest
of decedent’s life.” Decedent appointed his oldest son executor of his estate,
suggesting a relationship of trust and love.” Most likely, the decedent was
attracted to a solution where his father’s shares would “remain in the family” and
ultimately pass to his children. Indeed, his agreement with his father benefited his
children by obligating his father to leave one-half of his shares in trusts for their
benefit.

These facts suggest the presence of both donative and bargaining
elements in the transaction. The Tax Court seems to have recognized this when
it found the transaction involved merely “some” bargained-for consideration, or
as it expressed the thought elsewhere, “an element of” bargained-for
consideration.”

Since donative impulses were almost certainly present, the Lehman
“unitary” approach provides a better way of characterizing the transaction.
Father and son were bargaining. The father wanted a solution that would allow
his son to continue running the business but at the same time would protect his
grandchildren. The son wanted to assure his continued control of the business
but probably also wanted his children to have an interest in the business
following his death. The father proposed a package deal: “I will leave my shares
so that you can vote them during your lifetime and so they will pass to your
children upon your death. In return, you will continue to own your shares subject

283. See Magnin, 71 T.C. Memo (CCH) at 1858, T.C. Memo (RIA) at 240, The
father also disliked decedent’s second wife. See id.

284. The decedent may have preferred to leave some or all of his own shares to his
second wife, at least for the period she survived him. As far as the opinion reveals, no evidence
was presented on how he wanted to leave his own shares. However, there is no reason to
suppose he was unhappy about his father's shares passing to his children after his (i.e., the
son’s) death. Indeed, as the text develops, the circumstances suggest he would have wanted his
children to have an interest in the business following his death.

285. See Magnin, 71 T.C. Memo (CCH) at 1858, T.C. Memo (RIA) at 240. The
opinion states that his children continued working in the business during their adulthood, except
that his daughter reduced her day-to-day activities following her marriage. Her husband entered
the business and was ultimately placed in charge of store operations. See id.

286. See Magnin, 71 T.C. Memo (CCH) at 1856, T.C. Memo (RIA) at 239.

287. Magnin, 71 T.C. Memo (CCH) at 1862, T.C. Memo (RIA) at 246.
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to some restrictions on their transfer but will leave them to your children on your
death.” Each party’s package was designed to appeal to the other and induce his
acceptance. Consequently, the father “bought and paid for” the son’s disposition
of his shares and the son “bought and paid for” the father’s disposition of his
shares. The decedent should therefore have been treated as the transferor of his
father’s shares, and to the extent his father’s disposition gave him a life income
interest, it should have been included in his gross estate pursuant to section
2036.2%8

Since the normal desire of every parent is to benefit his children, there
should be a strong presumption in these cases that the parent’s decision to enter
the agreement was motivated, in part, by the benefits it conferred on his
offspring. Otherwise, the danger that such agreements will be used as cover for
making a tax-free, donative transfer to one’s children is too great. In Magnin, the
estate fell far short of overcoming this presumption.

V. CONCLUSION

In a simple sale of a remainder, the actuarial value of such remainder
should be treated as “consideration” for gift and estate tax purposes. The
contrary position of the IRS and some courts is erroneous and should be
abandoned. Perhaps, this erroneous view was borne out of concern that taxpayers
could manipulate a transfer so that the actuarial value of a remainder would
understate its true economic worth. If so, the enactment of section 2702 removes
any possible justification for continued adherence to that position.

A spousal election should normally be analyzed under the *‘unitary
approach” of Lehman. Under this approach, A will be treated as establishing W
Trust and W as creating H Trust. Consequently, W will subject to a gift tax on
the full value of the remainder passing in H Trust to C and, unless W’s retained
interest is a “qualified interest,” on the full value of the property passing to that
trust. Since this approach views W as “retaining” a life estate in H Trust, the full
value of that trust will be included in her gross estate pursuant to section 2036.
Under this approach, neither W nor her estate will qualify for a section 2512(b)
gift tax offset or a section 2043 estate tax offset.

288. Since his father’s disposition, which the Lefiman analysis treats as having been
made by the decedent, gave the decedent a life estate in only one-half of his father’s shares, only
that portion would be included in decedent’s gross estate. His father’s disposition gave the
decedent voting control of all his shares, but § 2036(b)—which treats a retention of voting
power in a controlled corporation as a retention of beneficial enjoyment—would not apply
because father’s transfer occurred prior to June 22, 1976. See Revenue Act of 1978, Pub. L. No.
95-600, § 702(i)(3), 92 Stat. 2763, 2931 (1978). The agreement was made in 1951 and the
father died in 1953. See Magnin, 71 T.C. Memo (CCH) at 1858-59, T.C. Memo (RIA) at 241-
42.
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However, the fragmented approach of current law should apply if W and
her estate establish by clear and convincing evidence that W’s decision to allow
her property to pass under H’s will was uninfluenced by H’s designation of C as
remainderman. Where this showing is made, W will be liable for a gift tax only
on the amount, if any, by which the value of the remainder she surrenders
exceeds the actuarial value of the life estate she receives in H Trust. W Trust
should be included in W’s gross estate under section 2036 only if her life estate
in H Trust is worth less than the remainder in W Trust on the date of the election,
and even then, W’s estate should be permitted to reduce W’s gross estate by the
value of the life estate on the day of election.
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