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struck one in the head with a gun.I7' The defendants were charged with 
violating 18 U.S.C. 8 21 19, which provided: 

Whoever, with the intent to cause death or serious bodily 
harm takes a motor vehicle that has been transported, 
shipped, or received in interstate or foreign commerce from 
the person or presence of another by force and violence or by 
intimidation, or attempts to do so, shall- 

(1) be fined under this title or imprisoned not more than 
15 years, or both, 

(2) if serious bodily injury (as defined in section 1365 
of this title, including any conduct that, if the con- 
duct occurred in the special maritime and territorial 
jurisdiction of the United States, would violate sec- 
tion 2241 or 2242 of this title) results, be fined un- 
der this title or imprisoned not more than 25 years, 
or both, and 

(3) if death results, be fined under this title or impris- 
oned for any number of years up to life, or both, or 
sentenced to death."' 

At the sentencing hearing, the prosecution asked for a sentence of 
twenty-five years because one of the victims had suffered serious bodily 
inj~ry."~ The defendant objected since sub-section (2) of the statute de- 
fined serious bodily injury as an element of the crime and the prosecution 
had not pleaded that element in the indictment.I7' The trial court disagreed 
and defined sub-section (2) as a sentencing factor. Since the judge found 
serious bodily injury by a preponderance of the evidence, the twenty-five 
year sentence was proper.I7' The defendant appealed to the Ninth Circuit, 
which agreed with the lower court and found that the serious bodily injury 
language did not set out an element of the 0ffen~e.I'~ The defendant then 

17' See id. at 229. During the hold up, one of Jones' co-felons stuck his gun in the victim's ear 
and then struck him on the head with the weapon. See id. 

172 
18 U.S.C. 6 21 19 (1988). . , 

'73 Jones, 526 U.S. at 231. The pre-sentence report recommended a 25-year sentence because 
one of the victims had suffered serious bodily injury. The victim suffered a perforated eardrum, as well 
as permanent hearing loss. Id. 

174 See id. 
17' See id. at 231. In addition, Jones was given a consecutive 5-year sentence for the firearm of- 

fense. Id. 
"la See United States v. Oliver, 60 F.3d 547, 547, 552 (9th Cir. 1995). The Ninth Circuit rea- 

soned that the structure of the statute, particularly the grammatical dependence of the numbered subsec- 
tions on the first paragraph, demonstrated Congress's understanding that the subsections did not com- 
plete the definitions of separate crimes. See id. at 552-53. Additionally, the court relied on specific 
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appealed to the Supreme Court, which granted ~erti0rari.I~~ 
In evaluating whether the trial judge's definition of bodily harm as a 

sentencing factor was proper, Justice Souter, writing for the majority, ar- 
ticulated a loosely constructed two-pronged test.I7' First, Justice Souter 
required the Court to consider the historical treatment of the factual as- 
sessment in question. This request was based on the fair assumption that 
Congress is unlikely to intend any radical departures from past practice 
without malung a point of saying so.'79 Second, Justice Souter required the 
Court must favor Congress' interpretation of a statute when a statute can be 
construed in two ways, one of which is constitutionally permissible and the 
other of which is not, "out of respect for Congress," which is assumed to 
legislate in the light of constitutional  limitation^.'^^ 

The Court concluded that subsection (2) was not merely a sentence en- 
hancement, but set forth additional elements of the offense, which could be 
removed from jury c~nsideration.'~' Subjecting the statute to Justice 
Souter's test, the majority first found that historically, Congress had identi- 
fied "serious bodily harm" as an element of an offense in several in- 
stance~.'~' Justice  outer also found support in state legislation, which 
regularly defined "serious bodily injury" as an element of an offense.Ia3 In 

aspects of the statute's legislative history. See id. First, the heading on the subtitle of the bill that 
created the provision was "Enhanced Penalties for Auto Theft," which the court viewed as meaning the 
statute's numbered sections merely defined sentencing enhancements. See id. Second, the court noted 
several references in the Committee Reports and floor debate on the bill to enhanced penalties for an 
apparently single carjacking offense. Id. 

177 Jones v. United States, 523 U.S. 227 (1998). 
17'See id. at 234,239-40. 
'79 See id. (stating that "[ilf a given statute is unclear about treating a fact as element or penalty 

aggravator, it makes sense to look at what other statutes have done, on the fair assumption that Con- 
gress is unlikely to intend any radical departures from past practice without making a point of saying 
so"). The opinion noted that the same approach was used in Almendarez-Torres, where the Court 
st~essed the history of recidivism as a sentencing factor. Id. at 235. 

See id. at 239-40. This principle has "for so long been applied by this Court that it is beyond 
debate." Id. at 240. 

18' See id. at 239-40. 
18' See id. at 235; see, e.g., 10 U.S.C. 5 928(bX2) (2000) (assault by a member of the armed 

forces); 18 U.S.C. 1 37(aX1) (violence at international airports); id. $ 1091(a)(Z) (genocide). Cajack- 
ing is like robbery, on which the statute is patterned. Serious bodily injury has traditionally been 
treated as an element of the offense of aggravated robbery. See Jones, 526 U.S. at 235. 

See, e.g., ALA. CODE 13A-8-41(a)(2) (1994) (robbery in the first degree defined in part by 
the causing of "serious physical injury"); ALASKA STAT. 5 11.41.500(a)(3) (Michie 1996) (robbery in 
the first degree defined in part by the causing of "serious physical injury"); ARK. CODE ANN. 5 5-12- 
103 (Michie 1997) (aggravated robbery; "[ilnflicts or attempts to inflict death or serious physical 
injury"); CON. GEN. STAT. !j 53a- 134(aXl) (1994) (robbery in the first degree; "[clauses serious 
physical injury"); IOWA CODE 71 1.2 (1993) (robbery in the first degree; "purposely inflicts or at- 
tempts to inflict serious injury"); KANS. STAT. ANN. § 2 1-3427 (1995) (aggravated robbery; "inflicts 
bodily harm"); KY. REV. STAT. ANN. 5 515.020(1Xa) (Michie 1990) (robbery in the first degree; 
"causes physical injury"); N.H. REV. STAT. ANN. 636:1(III)(c) (1996) (class A felony of robbery; 
"[ilnflicted or attempted to inflict death or serious injury"); N.Y. PENAL LAW 5 160.15 (McKinney 
1988) (robbery in the first degree; "[c]auses serious physical injury"); ORE. REV. STAT. 5 164.415(1)(c) 
(1990) (robbery in the first degree; "[c]auses or attempts to cause serious physical injury"); TEX. PE- 
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contradicts the approach the Court followed in the previous term.Ig9 Ac- 
cording to Justice Kennedy, under Almendarez-Torres the Court should 
only consider the issue if the statute is "generally susceptible to two con- 
structions after, and not before, its complexities are ~nraveled."'~~ Here, 
the proper construction is even clearer than in Almendarez-Torrez. For that 
reason, the majority, according to the dissenters, was wrong in its conclu- 
sion. The majority rejected Justice Kennedy's rallying cry and thus Jones 
set the stage for the Court to abolish its practice of deferring wholesale to 
the legislature on issues concerning assigning the burden of proving par- 
ticular elements of a crime. 

If the Jones Court began the retreat from the Patterson-McMillan doc- 
trine of judicial deference to the legislature where defming the elements of 
a crime is concerned, the Court in Apprendi v. New JerseyI9' completed the 
withdrawal. In Apprendi, the defendant pled guilty to possession of a fire- 
arm for unlawfbl purpose and unlawful possession of a prohibited weapon 
and was sentenced to an extended term under New Jersey's hate crime 
statute The statute under which the defendant was convicted provided 
that possession of a firearm for an unlawful purpose was punishable by 
imprisonment for "between five years and ten years."'93 A separate "hate 
crime" law provided for an increased imprisonment if the trial judge found, 
"by a preponderance of the evidence, that 'the defendant in committing the 
crime acted with a purpose to intimidate an individual or group of indi- 
viduals because of race, color, gender, handicap, religion, sexual orienta- 
tion or ethni~ity.'"'~~ The hate crime law authorized that an extended term 
for second-degree offenses is imprisonment for "between 10 and 20 
years."Ig5 The defendant was convicted and sentenced under both the 
predicate statute and the hate crime law.196 He appealed to the Superior 

Ig9 See id. at 266. Once again, Justice Kennedy stressed that the constitutional doubt methodol- 
ogy is incorrect in light of Almendorez-Torres. Id. 

190 Id. (quoting Almendarez-Torres, 523 U.S. at 238). Kennedy noted the Court found insuffi- 
cient ambiguity to warrant the use of the constitutional doubt principle in Almendarez-Torres. See id. 

19' 530 U.S. 466 (2000). . . 
'92 Id. at 470-71. Pursuant to the plea agreement, the prosecutor dismissed 20 other counts 

against Apprendi. Id. 
'93 See id. at 468 (quoting N.J. STAT. ANN. 4 2C:43-6(a)(2) (West 1995)). 
194 Id. at 468-69 (quoting N.J. STAT. ANN. 4 2C:44-3(e) (West Supp.2000)). 
19' .- - Id. at 469 (quoting N.J. STAT. ANN 4 2C:43-7(a)(3)). 
I Y 6  Id. at 471. As part of the plea agreement the state resewed the right to request the court to 

impose a higher "enhanced" sentence on the ground the offense was committed with a biased purpose. 
Id. at 470-471. At the same time, Apprendi reserved the right to challenge the hate crime sentence 
enhancement on the ground that it violates the U.S. Constitution. Id. After the trial judge accepted the 
three guilty pleas, the prosecutor filed a formal motion for the extended term. Id. The hial judge then 
held an evidentiary hearing to determine Apprendi's purpose for the shooting. Id. Based on the evi- 
dence presented, the judge found the crime motivated by racial bias, "with a purpose to intimidate" as 
provided by the statute. Id. Thus, the hate crime enhancement applied. The judge also rejected Ap- 
prendi's Constitutional challenge. Id. 
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Court, Appellate Division, which, relying on McMillan, affirmed the lower 
court r~ling. '~ '  The defendant then appealed to the New Jersey Supreme 
Court, which affirmed the deci~ion.'~' On appeal, the Supreme Court 
granted certiorari. lg9 

The Court considered whether the "hate crime" sentence enhancements 
as defined by the New Jersey legislature was constitutional under the Due 
Process Clause of the Fourteenth The Apprendi Court, 
following the decision in Jones, concluded that it would look to the statute 
at issue, rather than its prior practice of deferring to the legislature and its 
label of "hate crime" as a sentence enhan~ernent.'~' In evaluating the stat- 
ute, the Court considered the effect that the legislative label has on pun- 
ishment, the historical background for defining sentencing factors, and the 
potential for legislative abuseS2O2 

The Court found that under the New Jersey scheme, the judicial find- 
ing by a preponderance of the evidence exposed the defendant to a greater 
punishment than that authorized by the jury's verdictzo3 The Court noted 
that, historically, it interpreted the Due Process Clause to "demand . . . a 

19' State v. Apprendi, 698 A.2d 1265, 1271 (N.J. Super. Ct. App. Div. 1997); see also McMillan 
v. Pennsylvania. 477 U.S. 79 (1986). The court found the state legislature decided to make the hate 
crime enhancement a "sentencing factor" rather than an element of the offense. The court characterized 
the required finding as one of "motive" and not an element of the offense unless the legislature so 
arovides. Aoorendi. 698 A.2d at 1270. . . 

19' State v. Apprendi. 731 A.2d 485,497 (N.J. 1999). The court explained the due process only 
requires the State to prove the elements of the offense beyond a reasonable doubt. The court stated: 

merely because the legislature has placed the hatecrime enhance within the sentenc- 
ing provisions of the Code of Criminal Justice does not mean that the finding of a bi- 
ased purpose to intimidate is not an essential element of the offense Were that the 
case, the Legislature could just as easily allow judges, not juries to determine if a 
kidnapping victim has been released unharmed. 

Id. at 492. 
The court then undertook an inquiry, looking at many factors, to determine the hate crime provi- 

sion was valid. The statute, in the court's view, did not create a separate offense calling for separate 
penalties, but rather, the legislature simply took one factor that has always been considered by sentenc- 
ing courts to bear on punishment and dictated the weight to be given that factor. Id, at 493-96. 

Apprendi v. New Jersey, 528 U.S. 101 8 (1999). 
'* Apprendi v. New Jersey, 530 U.S. 466,468-69 (2000) (considering "whether the Due Process 

Clause of the Fourteenth Amendment requires that a factual determination authorizing an increase in 
the maximum prison sentence for an offense from 10 to 20 years be made by a jury on the basis of 
proof beyond a reasonable doubt"). 

20' Id. at 476 (stating that their "answer . . . was foreshadowed by [their] opinion in Jones v. 
United Stotes . . . . [tlhe Fourteenth Amendment commands the same answer in this case involving a 
state statute"). The Court also noted the "relevant inquiry is not one of form, but of effect-does the 
required finding expose the defendant to a greater punishment than that authorized by the jury's guilty 
verdict?" Id. at 494. 

'02 Id. at 476-90. The Court summarized that "our reexamination of our cases in this area, and of 
the history upon which they rely, confirms the opinion we expressed in Jones." Id. at 490. 

'03 Id. at 491. For this reason, the Court held the practice under the New Jersey statute "could not 
stand." See id. at 490-91. 
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provisions were written by legislatures in an effort to provide additional 
specific and general deterrence to repeat criminals.274 

In addition to using sentence enhancements as a means to punish ha- 
bitual criminals, in the early 1900s legislatures began proscribing sentence 
enhancements where a certain factor existed on top of a base crime.275 
These specific elements of the crime were indistinguishable from attendant 
circumstances. Unlike attendant circumstances, however, the legislature 
maintained that these discrete elements did not make up the corpus of the 
crime and therefore, the requirements of the Due Process Clause did not 
attach. For example, in 1935 the California State Legislature amended its 
penal code to increase the punishment for kidnapping in instances where 
the victim suffered harm. In People v. Tanner, 276 the defendant challenged 
the amendment, which only required proof of harm after the jury convicted 
the defendant on the underlying crime.277 The California Supreme Court 
agreed with the legislature's assessment of "harm to the victim" as a sen- 
tence enhancement and upheld the statute as permissible and appropriate 
pursuant to the state's principles of punishment.278 

wherein one found guilty of a specific crime may be more severely penalized because of his previous 
criminalities as thev are alleged and found." Id. - 

274 See Collins, 180 S.W. at 867 (finding that "in case of a second conviction, the penalty shall be 
severer because by the defendant's persistence in the perpetration of crime he has evinced a depravity, 
which merits a greater punishment"). Early habitual offender statutes, which allowed for an increased 
punishment for an individual who had been previously convicted of the same crime, were challenged as 
violative of the Fifth Amendment prohibition against Double Jeopardy. See id. In Collins, the defen- 
dant challenged the Missouri habitual offender statute R.S. 1909, 84913, which provided that "in case 
of a second conviction the penalty shall be severer." Id. at 866. The court upheld the statute holding 
that a defendant's repeat defense evinces a depravity, which merits a greater punishment. Id. at 868. 

Some states created enhancements for a second conviction for a specific crime. In State v. 
McClay, 78 A.2d 347 (1951), the Maine Supreme Court considered a challenge to a statute that pro- 
vided both the substantive offense and the sentence enhancement in the same statute. That statute 
provided that: 

Whoever shall operate or attempt to operate a motor vehicle . . . when intoxicated . . 
. upon conviction shall be punished by a fine of not less than $100, nor more than 
$1000, or by imprisonment for not less than 30 days, nor more than 1 l months, or by 
both such fine and imprisonment. Any person convicted of a 2nd or subsequent of- 
fense shall be punished by imprisonment for not less than 3 or more than I I months, 
and in addition thereto, the court may impose a fine as above provided. 

Id. at 349. 
The court held that the increased fine was a permissible sentence enhancement because "for a first 

offense the court may impose a lesser punishment than it must impose for a second or subsequent 
offense." Id. 

275 See Peoole v. Tanner. 44 P.2d 324.330 (Cal. 1935). . . 
276 44 P.2d 324 (Cal. 1935). 
277 Id. at 331. 
278 Id. (claiming that the Supreme Court upheld the validity of an amendment to the state kidnap- 

ping law that increased a defendant's punishment if the kidnap victim suffered harm). There, "[aln Act 
to Amend Section 209 of the Penal Code relating to the punishment of kidnapping," provided that upon 
conviction of kidnapping a defendant "shall suffer death or shall be punished by imprisonment for life 
without possibility of parole, at the discretion of the jury trying the same, in cases in which the person 
or persons subjected to kidnapping suffers or suffer bodily harm." Id. at 294. If the victim did not 
suffer bodily harm, the punishment was only imprisonment in state prison for life with possibility of 
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Perhaps the most significant proliferation of sentence enhancements 
came in 1984 when Congress adopted the Sentencing Reform Act, other- 
wise known as the Federal Sentencing  guideline^.'^^ "The . . . Guidelines 
supplement congressionally enacted [substantive criminal laws]. Within 
the statutory minimum and maximum set for the offense of conviction, the 
conduct for which a defendant will be punished is determined by the con- 
fluence of factors that the Sentencing Commission has decided are relevant 
as punishment."280 For example, 21 U.S.C. 5 844 provides that no person 
shall possess LSD."' If after conviction of the crime, the prosecution can 
show by a preponderance of the evidence that the defendant possessed the 
LSD in prison, his punishment is automatically increased by six months to 
a year.282 The sentencing guidelines permit proof of over four hundred 
sentence enhancements that can contribute to an increased sentence.283 

Sentence enhancements allow legislatures to easily accomplish the 

parole. Id. In this case, the defendant "challenged the procedure and questioned the motives of the 
members of the legislature who were pressing the passage of said amendment." Id. at 297. The court 
rejects this argument, and holds that "the suggestion that it was the result of an aroused public feeling 
against kidnapping is no reason why it should be condemned as invalid. Perhaps every measure 
adopted is the result of a public need or demand." Id. at 297. This is still evident today, as California 
has adopted provisions for enhanced sentences if a defendant intentionally inflicts injury on a pregnant 
woman causing termination of pregnancy, or discharges a firearm from a motor vehicle causing paraly- 
sis. CAL. PENAL CODE 4 12022.9 (West 2002). 

279 
The Federal Sentencing Guidelines were promulgated to regulate sentences imposed by fed- 

eral judges. The guidelines sought to promote fairness, certainty and uniformity in sentencing. See 
STITH & CABRANES, supra note 267. THE 1984 Act is most significant, Congress had adopted sentence 
enhancements previous to the act. The 1970 Federal Comprehensive Drug Abuse Prevention and 
Control Act, 21 U.S.C. 3 801 contained a sentence enhancement provision, addressed in the 1974 case 
United States v. Noland. 495 F.2d 529 (5th Cir. 1974). The case approves the procedure which the 
prosecution must follow to establish a defendant's previous conviction for the purpose of an increased 
punishment. Id. at 531. The statute requim that the prosecution provide an information stating "in 
writing the previous convictions to be relied upon" before trial or entry of a guilty plea. Id. Besides the 
familiar repeat offender basis, the Comprehensive Drug Abuse and Control Act contains provisions for 
increased sentences based on aggravating factors, for example if a drug offense occurs near where 
children might be: 

Any person who violates $841(a)(l) or section 856 of this title by distributing, pos- 
sessing with intent to distribute, or manufacturing a controlled substance in or on, or 
within one thousand feet of, the real property comprising a public or private elemen- 
tary, vocational or secondary school or a public or private college, junior college, or 
university, or a playground, or housing facility owned by a public housing authority, 
or within 100 ft of a public or private youth center, public swimming pool, or video 
arcade facility is ... subject to (I)  twice the maximum punishment authorized by 
§841(b) of this title; and (2) at least twice the term of any supervised release author- 
ized by section 841(b) of this title . . . . 

21 U.S.C. 4 860 (2000). 
280 STITH & CABRANES, supra note 267, at 77. 
"' 21 U.S.C. 4 844 (2000). 
282 ST~TH & CABRANBS, supra note 267, at app. D. In calculating a defendant's sentence pursu- 

ant to the Federal Sentencing Guidelines, a defendant who is convicted of possessing 20 grams of LSD 
would be guilty of a Level 6 Offense, which cames with it a sentence of 0-6 months. If the defendant 
possessed the LSD in a prison, the Sentencing Guidelines require the Offense Level to be raised to a 
level of 13, which cames with it a 12-1 8 month sentence. Id. 

283 18 U.S.C. 44 3351-59,3561-66,3571-74,3581-86; 28 U.S.C. $5 991-98 (2000). 
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principles of punishment by increasing the duration of one's loss of liberty 
upon proof of a standard that is less than beyond a reasonable doubt. For 
this reason, they are attractive commodities to lawmakers. As legislatures 
began to codify traditional common law crimes in the early 1800s, the use 
of sentence enhancements became an effective way of ensuring legislative 
grading for more serious offenses, not because of the defendant's higher 
intent level, but instead because of an increase in the severity of the result. 
Consequently, in the past half-century there has been a proliferation of 
sentence enhancements. 

Justice Scalia, dissenting in Monge v. California:84 recognized the cur- 
rent trend among legislatures to substitute sentence enhancements for 
criminal convi~tions.~~' Sentence enhancements allow popularly-elected 
legislatures to boast of a quick response to crime in the street, and have 
thus become a speedy means to accomplish the goals of punishment among 
legislatures in this country.286 As a result, Constitution-eluding sentence 
enhancements have, in a sense, become the darling of the legislatures. 

2 .  The Risk of Abuse when a Legislature Is Permitted to Allocate the 
Burden of Proof for a Particular Element 

a. The Risk of the Legislature Abusing its Power when Defining 
Affirmative Defenses 

Most jurisdictions and the Model Penal Code have adopted the 
affirmative defenses that existed at common law.287 Many criminal codes 
include a provision defining the standard of proof for affirmative de- 
f e n s e ~ . ~ ~ ~  Other than the fairly recent trend toward codification of common 
law legislatures have failed to exercise their muscle in a way 

284 
397 U.S. 358 (1970). See generally Stephanos Bibas, Article, Judicial Fact-Finding and Sen- 

tence Enhancements in a World ojGuilty Pleas. 110 YALE L.J. 1097 (2001). 
285 Bibas, supra note 284, at 1 1 10-1 1. 
286 See, e.g., Andrew Little, Comment, Caught Red-Handed: The Peculiarities of the Federal 

Schoolyard Statute and Its Interpretation in Be F~j?h Circuit, 31 TEX. TECH L. REV. 245, 273 (2000) 
(noting that "[p]opularly elected legislators are quick to respond to a vocal constituency demanding 
stiffer enalties for drug dealers). 

MODEL P ~ u f i C o o E  (4 2.04,2.08,2.09,3.02,3.04 (Official Dratl 1962). 
288 

See, e.g., State v. Delibero, 149 N.J. 90, 99 (App. Div. 1997) (stating that "[tlhe State in a 
criminal prosecution is bound to prove every element of the offense charged beyond a reasonable 
doubt. That burden cannot be shifted to the defendant, even when a defendant is asserting an affirma- 
tive defense."). New Jersey Criminal Code would require the state to disprove this affirmative defense 
beyond a reasonable doubt. See N.J. STAT. ANN. ( 2C:I-13b(2) (West 1995) (declaring that under this 
default provision, where an affirmative defense is silent as to the standard of proof, and there is any 
evidence to support the defense, the prosecution must disprove the affirmative defense beyond a rea- 
sonable doubt). 

289 State v. DeCastro, 913 P.2d 558 (HI App. 1996) (rev'd on other grounds) (calling Hawaii's 
codification of Section 2.04 of the Model Penal Code a recent codification of a common law defense). 
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that would allow the defendant to avail himself of a defense.290 
In limited circumstances, however, legislatures have defined new af- 

firmative defenses for existing traditional common law crimes.29' The 
MPC's adoption of the extreme emotional disturbance defense is the best 
example of a new defense that did not exist at common law.292 Some juris- 
dictions have created an affirmative defense to felony murder upon show- 
ing, by a preponderance of the evidence, that the defendant was not indi- 
vidually culpable for the murder.293 The New Jersey Legislature created a 
new affirmative defense of being in a public place in the context of lawful 
conditions that can be imposed upon remaining in a gambling casino.294 
These limited instances whereby legislatures have created new affirmative 
defenses seem to be the exception rather than the rule?95 

The more common trend is to limit rather than to expand the category 
of affirmative defenses. The Insanity Defense Reform Act of 1984:% for 
example, significantly limited the insanity defense and completely eradi- 
cated "diminished capacity" and "diminished responsibility" as affirmative 
defen~es.2~~ In Hawaii, a recent attempt to make Extreme Mental or Emo- 
tional Disturbance ("EMED) an affirmative defense, which would have 
required defendants to establish EMED by a preponderance of the evi- 
dence, was vetoed by the governor.298 The absence of a proliferation of 
new affirmative defenses indicates little likelihood for legislative abuse. 

See King & Klein, supra note 24, at 1546. Since the Pauerson case, nine additional states 
have adopted a statute that requires the defendant prove extreme emotional disturbance in order to 
mitigate murder to manslaughter. In total, 12 states have such a statute. 

Donald Baier, Arizona Felony Murder: Let The Punishment Fit The Crime, 36 ARIZ. L. REV. 
701, 703-04 (1994). In keeping with recent trends, the Arizona Legislature recently proposed an af- 
firmative defense to felony murder as part of its 1992 Criminal Code Revision Bill. Id. at 702-3. The 
defense would allow a defendant to escape a first degree murder conviction by proving that he was not 
individually culpable for the murder. Id. However, the governor vetoed the bill, singling out the 
afirmative defense as a major stumbling block. Id. 

"' See discussion suora Da. 44-45. . . c  

293 
See, e.g., Gardiner v. Ducharme, 187 F.3d 647 (9th Cir. 1999) (unpublished decision); 1999 

U.S. App. LEXlS 14066, at *3 (Jwe 22, 1999) (interpreting Section 9A.32.030(1)(c) of the Revised 
Code of Washington). 

294 Carnpione v. Adamar of New Jersey, 155 N.J. 245, 267 (App. Div. 1998) (analyzing the 
criminal trespass statute's affirmative defense of being in a public place in the context of lawful condi- 
tions that can be imposed upon remaining in a gambling casino); see also James L. Fennessy, New 
Jersey Law and Police Response to the Exclusion of Minority Patrons From Retail Stores Based on the 
Mere Suspicion ofShoplifring. 9 SETON HALL CONST. L.J. 549, 550, 562-66 (1999) (analyzing "New 
Jersey public accommodations laws relating to our hypothetical minority customer's right to access a 
retail store"). 

295 Many jurisdictions that have adopted the defense of extreme emotional disturbance are now 
abandoning its use. Among the states that have adopted the Model Penal Code, relatively few enacted 
the Code version of voluntary manslaughter; moreover, a substantial number of the ones that did re- 
verted to the common law formulation after only a short time. See SANFORD H. KAD~SH & STEPHEN J. 
SCHULHOFER, CRIMINAL LAW AND ITS PROCESSES: CASES AND MATERIALS 423 (6th ed. 1995). 

'% 18 U.S.C. $ 17 (1988). 
297 See id. 
298 Statement Of Objections To Senate Bill No. 11 19, 1999 Leg. Sess., Senate J. 802-03. 
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The absence of legislative abuse contradicts Justice Powell's prediction 
in Mullaney. The Court's past decisions, which consistently granted legis- 
latures great deference in assigning the burden of proof, did not lead to 
abuse where a f f m t i v e  defenses were concerned. 299 Instead, legislatures 
have remained remarkably restrained in their ability to exempt from full 
jury consideration elements of a crime that could mitigate a defendant's 
g~ilt.~' '  

b. The Risk of the Legislature Abusing its Power when Defining 
Sentence Enhancements 

The Apprendi Court points squarely to the concerns Justice Powell 
raised in Mullaney regarding affirmative defenses. To uphold New Jer- 
sey's statutory scheme defining "hate crimes" as sentence enhancements 
will allow legislatures to abuse the system and to eviscerate the Constitu- 
tional mandate of Winship. Over the past quarter-century, legislatures have 
easily embraced the kind of freedom about which Justices Powell and Ste- 
vens warned.302 Since the Court first coined the term in McMillan, defen- 
dants from almost all states and federal jurisdictions have waged hundreds 
of different claims, challenging the constitutionality of such provisions.303 

Legislatures at both the state and federal level have adopted sentence 
enhancements as a short-cut method to increase the likelihood of punish- 
ment for more violent or potentially threatening crimes. In their article, 
Essential Elements, Professors Nancy King and Susan Klein identify a 
significant number of instances in which state legislatures amended their 
codes to include sentence enhancements following the Court's endorse- 
ment of similar statutes in other states.304 Perhaps this legislative freedom 
is most prolific in the Federal Sentencing Guidelines, which Congress 
adopted in 1987.305 Kate Stith and Jose Cabranes, in their book Fear of 

299 King & Klein, supra note 24, at n.82 (finding that "[tlhe option of creating affirmative de- 
fenses 'has not lead to such abuse or such widespread redefinition of crime and reduction of the prose- 
cution's burden that a new constitutional rule was required"') (quoting Patterson, 432 U.S. at 21 I). 

300 Id. 
301 

However, following Mullaney, Justice Powell's words rang somewhat true. Following Pat- 
terson, nine jurisdictions adopted the Patterson language defining extreme emotional disturbance as an 
affirmative defense to murder. See id. at 1546, Appendix A. In addition fifteen states legislatively 
adopted the Court's ruling in Leland v. Ohio that the defendant must prove insanity beyond a reason- 
able doubt. See id. (citing 343 U.S. 790 (1952)). 

302 See supra Part I (discussing recent court decisions). 
303 See, eg . ,  Underwood v. United States, 15 F.3d 16 (2nd Cir. 1993) (defendant argued that his 

sentence should be vacated because a sentencing judge, rather than a jury, found his conduct continued 
past a particular date. The court upheld the sentence.). 

304 
King & Klein, supra note 24, at 1546, Appmdix A. 

305 18 U.S.C. $5 3351-59,3561-66,3571-74,3581-86; 28 U.S.C. 58 991-98. For a general dis- 
cussion of the Federal Sentencing Guidelines, see STI'I'H & CABRANES, supra note 267, at 3 (stating 
that "the sentencing guidelines are rules promulgated by the sentencing commission for the regulation 
of the criminal sentences imposed by federal judges"). 
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Judging, suggest that the guidelines, which provide punishment based on 
proof of the amount of drugs one transports or the degree of violence in- 
volved in a particular crime, are really just an adjunct of the substantive 
criminal law?06 

The post- Winship increase in sentence enhancements is understandable 
given the ease with which the legislature can pass statutes and the defer- 
ence that courts pay when considering the wisdom of legislative choice. 
Crime is a bi-partisan issue and, as such, members of legislatures can easily 
join together to pass bills to ensure that those committing violent crimes 
are easily removed from the street. Once passed, the Court had, prior to 
Jones and Apprendi, adopted an almost blind-eye toward questioning the 
wisdom of removing from the jury those facts that could lead to an en- 
hanced sentence.307 The Court's great deference arguably sent a well- 
heeded signal to legislatures that sentence enhancements, as part of particu- 
lar criminal statutory schemes, are both appropriate and useful if the legis- 
lature deems them as 

The Supreme Court is likely to ignore the rally cry from strict proce- 
dualists should it revisit the constitutionality of a legislature's decision to 
assign the burden of proving affirmative defenses to a defendant. Indeed, it 
would be appropriate to do so. Under the Jones/Apprendi/Mullaney con- 
struct, the Court's reasons for retreating from broad legislative deference 
when sentence enhancements are challenged are not necessarily present 
when affirmative defenses were called into question. 

Since McMillan, when the Court first coined the phrase "sentence en- 
han~ement,"~'~ it has treated the inquiries into the constitutionality of sen- 
tence enhancements and affirmative defenses identi~ally.~'~ This is appro- 
priate given the commonality between them. Both sentence enhancements 
and affirmative defenses remove from the jury the ability to decide their 
proof beyond a reasonable d~ub t ;~"  both directly affect the amount of pun- 

306 See generally STITH & CABRANES, supra note 267, at 38-77 (discussing the invention of the 
sentencing guidelines). The guidelines provide 258 separate criteria by which judges must evaluate a 
defendant's characteristics and the characteristics of the crime, proof of any of these will increase or 
decrease punishment. Id. 

307 See discussion supra Part 11. 
The Court's deference to legislatures where crimes are concerned is not new. See Harmelin v. 

Michigan, 501 U.S. 957,988 (1991) (finding the only issue to be "whether the possible dissemination 
of drugs can be as "grave" as the possible dissemination of heavy weapons. Who are we to say no? 
The members of the Michigan Legislature, and not we, know the situation on the sbeets of Detroit.") 

309 Bibas, supra note 237, at 1103. 
3'0 See discussion suora Part I. r 

311 See discussion supra Part 111. 
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ishment that a court will assign and although the derivation of each is from 
common law, both are current creatures of the legislature. 

Although sentence enhancements and affirmative defenses share 
enough similarities that the Court has predicated its analysis of the consti- 
tutionality of one squarely on the evaluation of the other. An analysis of 
affirmative defenses under the Mullaney/Jones/Apprendi construct yields a 
result that is quite different from that of sentence enhancements. For this 
reason, it would be inappropriate for the Court to revive Mullaney. 

As stated above, in order to invalidate the legislature's ability to shift 
the burden of proving affirmative defenses the Court must find, as it did 
with sentence enhancements, that (1) the historic principles of punishment 
demand that the burden of proof remain with the prosecution; and (2) al- 
lowing the legislature to allocate the burden of proof poses the risk of per- 
mitting it to impermissibly overstep its boundaries. The results from this 
inquiry yield a different result depending on the type of "factors that bear 
solely on the extent of puni~hment,"~'~ that the Court is subjecting to con- 
stitutional scrutiny. 

A. Do the Historical Principles of Punishment Demand that the Burden of 
Proof Remain with the Prosecution? 

Historically, statutory schemes trigger due process concerns when the 
legislature decreases the rigid burden of proof beyond a reasonable doubt 
for an element that "makes a substantial difference in punishment and 
~tigrna."~" Since Mullaney, however, the Court has never expressed any 
clear due process concerns with factors that can hlly exonerate a defendant 
or those that have the effect of extending punishment unless such punish- 
ment is extended beyond the statutory maximum for the underlying 
crime.314 As a general matter, the Court has not imposed the reach of the 
Due Process Clause beyond those factors upon which proof would increase 
the defendant's loss of 

The Court has always limited a legislatures ability to assign a lesser 
burden of proof to a factor in a criminal trial if it can "be shown that in the 
Anglo-American legal tradition, the factor in question" has historically 
made the difference between guilt or inn~cence."~ When considering the 
affirmative defense of extreme emotional disturbance, the Court noted that 
proof of the defense had traditionally led to a lesser punishment, not to 
complete exoneration. Therefore, the due process guarantees did not ap- 

3'2 Apprendi v. New Jersey, 530 U.S. 466,485 (2000). 
313 Patterson v. New York, 432 U.S. 197,226 (1977). 
314 

See McMillan v. Pennsylvania, 477 U.S. 79,93 (1986); Almendarez-Torres v. United States, 
523 U.S. 224,248 (1998). 

See discussion supra Part I. 
'I6 Patterson. 432 U.S. at 226. 
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ply. In contrast, Mullaney prohibited the legislature from switching the 
burden of proving a heat of passion defense to the defendant.317 It reasoned 
that the statutory scheme defining the defense absolved the prosecution of 
the requirement to prove an element that was necessary for c~nviction.~" 
The Court has only allowed the legislature to relieve the prosecution of its 
burden of disproving an affirmative defense where the defense has not led 
to a complete acquittal. 

Since the Patterson decision was limited to consideration of a partial 
defense, one could argue that under current law a legislature may not shift 
the burden of proving an affirmative defense that would fully relieve the 
defendant of culpability. However, under the Court's mandate of limiting 
due process protection to instances where shifting the burden has not his- 
torically been permitted, it seems inappropriate to extend the law back to 
Mullaney. Affirmative defenses were originally offered by the defendant 
post-conviction as a means to mitigate punishment. Eventually, mitigating 
defenses were allowed at trial, but the burden of proving them remained 
with the defendant. A defense, it was reasoned, explained the defendant's 
justification or excuse for a substantive crime. It did not go to the corpus 
of the crime for which defendant was being punished. The courts, as a 
general matter, have not historically extended due process guarantees to 
affirmative defenses. 

In contrast, sentence enhancements have traditionally been used solely 
as a means to lengthen the loss of one's liberty. Although the earliest sen- 
tence enhancements appeared in the mid-1700s, the use of elements to in- 
crease punishment, rather than to prove culpability, proliferated following 
the Court's decision in Winship. Because Winship required prosecutors to 
prove "every fact that constitutes the crime" legislators began drafting lan- 
guage that they deemed separate from the crime, despite the fact that it led 
directly to punishment. The Court sanctioned this practice in McMillan 
when it said, "the Due Process Clause did not require the prosecution to 
prove beyond a reasonable doubt any element that defines the severity of 
punishment of a particular crime."319 

To date, the Court seems more concerned with limiting due process 
guarantees rather than extending them. As it stated in Patterson, "Due 
Process does not require that every conceivable step be taken, at whatever 
cost, to eliminate the possibility of convicting an innocent person."320 For 
the past eight centuries the burden for proving afirmative defenses has 

Mullaney v. Wilbur, 421 U.S. 684,703 (1975). 
318 Id. at 702-03. 
319 McMillan. 477 U.S. at 84; see McMillan discussion, supra pp. 17-22. 
320 Patterson, 432 U.S. at 208; see Patterson discussion, supra pp. 13-17. 
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largely remained with the defendant.32' For this reason, the historical prin- 
ciples of punishment do not demand that the burden of proof remain with 
the prosecution. It is therefore unlikely that the Court would reverse the 
current trend and now require the prosecution to prove all affirmative de- 
fenses beyond a reasonable doubt. 

B .  Does Allowing the Legislature to Allocate the Burden of Disproving an 
Aflrmative Defense to the Defendant Pose a Risk of Permitting it to 
Impermissibly Overstep its Boundaries? 

Under this prong of the inquiry, the Court may not extend the Apprendi 
rule to include affirmative defenses. To be sure, the Court has repeatedly 
raised concerns that allowing the legislature great deference to decide 
which factors in a substantive crime must be proven beyond a reasonable 
doubt can lead to an erosion of the Due Process Clause.322 However, the 
slippery slope has not extended to legislative abuse of defining affirmative 
defenses. 

The current catalogue of available affirmative defenses almost com- 
pletely reflects those available at common law. In fact, many jurisdictions 
have begun a retreat from one of the more recent statutorily created de- 
fenses, that of extreme emotional disturbance.323 In contrast, legislatures 
have fully embraced their ability to define sentence enhancements as a 
means to eviscerate the due process requirements of the C~nstitution.~" 
The Apprendi Court seemed to base its decision in large part on the con- 
cern that the New Jersey legislature effectively circumvented the protec- 
tions of Winship by characterizing elements as "factors that bear solely on 
the extent of punishment."325 There is no demonstrable evidence that legis- 
latures have taken advantage of their power by reallocating the burden of 
proving a defense or defining new affirmative defenses. Therefore, allow- 
ing the legislature to continue defining affirmative defenses will pose a risk 
of permitting it to impermissibly overstep its boundaries. For this reason, 
the Court could not retreat to Mullaney under the second prong of the Mul- 
laney/Jones/Apprendi construct. 

The concerns of potential legislative abuse first raised by the Court in 
Mullaney and echoed through out the litany of cases that followed do not 
seem apparent where affirmative defenses are concerned. Ironically it was 

321 See supra Part II.A.l. The historic principles of defining affirmative defenses for the purposes 
of punishment. 

322 See Mullaney. 421 U.S. at 698 (noting that if legislatures were permitted to label elements due 
process may be circumvented); Jones, 526 U.S. at 243 (interpreting the statute in a manner in which 
"serious bodily harm" was deemed a sentence enhancement would raise serious questions under the 
Due Process Clause and the Sixth Amendment's notice and jury bial guarantees). 

323 
See discussion supra notes 299-301 and accompanying text. 

324 King & Klein, supra note 24, at 1524, app. A. 
325 State v. Apprendi, 731 A.2d 485,485 (N.J. 1999). 
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in a case that called into question the legislature's ability to define affirma- 
tive defenses as "factor[s] that bear solely on punishment," which called 
the potential for abuse into question. However, the abuse that Justice Pow- 
ell warned of seemed to only extend to the legislature's use of sentencing 
factors.326 Thus, extending the Apprendi rule to affirmative defenses would 
fail under prong two of the Mullaney/Jones/Apprendi construct. 

The Court should not limit the legislature's ability to assign the burden 
of proving affirmative defenses to the defendant. In a perfect world, the 
legislature would never be able to assign the burden of proof away from 
the prosecution. Once the legislature defines a crime, the reasonable doubt 
rule should attach to every fact affecting the defendant's criminality. 
However, the Court has not allowed for such a world. To echo Justice 
Rehnquist, in Herrera v. C~llins,'~' there are limits to the Court's obliga- 
tion to ensure that innocent men do not get convicted.328 Consequently, the 
Court will only prohibit the legislature from shifting the burden of proof 
beyond a reasonable doubt away from the prosecution where the historic 
principles of punishment demand otherwise and where allowing for legisla- 
tive "manipulation" poses the risk of allowing the legislature to impermis- 
sibly overstep its boundaries. The original derivation of affirmative de- 
fenses placed the burden on the defendant to show why punishment was 
not appropriate for his particular actions. Moreover, the legislative abuse 
to which the Court responded in Jones and Apprendi seems to occur in 
instances where legislatures are defining sentence enhancements and not 
when legislating affirmative defenses. Thus, the reasons for limiting the 
legislature where sentence enhancements are concerned are not apparent 
when subjecting affirmative defenses to similar scrutiny. Therefore, under 
the Mullaney/Jones/Apprendi construct, it is unwise and even unnecessary 
to extend Apprendi to affirmative defenses. 

326 ~ ~ ~ r e n d i ,  731 A.2d at 485. 
"' 506 U.S. 390 (1993). 
328 See id. 
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