








of fact called by a party,'85 but merely the arresting officer in a garden 
variety criminal case. 

In Abel, a defense witness was a member of the same secret prison 
gang as the defendant, and both the defendant and the witness were 
required by the gang's code of loyalty to deny the gang's existence, 
commit perjury, and even to commit murder to protect other members.1B6 
However, the government only introduced the code of loyalty in order to 
impeach the defense witness, a friend from the defendant's prison days, 
after he had testified that a primary government witness had admitted to 
framing the defendant in exchange for favorable government treatment.lS7 
In other words, a foundation had been laid for proof of bias by testimony 
of a defense witness who had a clear personal as well as associational 
relationship with the defendant. This proved that the defense witness was 
interested as a matter of fact in the acquittal of the defendant.Is8 In 
addition, a swearing contest of sorts had occurred, placing the credibility 
of both the prosecution and defense witnesses at the very center of the 
case.Isg Lastly, the code of loyalty and silence of the "Aryan Brother- 
hood" gang was an essential and explicit associational feature of the gang 
itself (unlike the implicit blue wall of silence in police culture).1g0 

In Osborne, the Ninth Circuit Court of Appeals reversed and 
remanded a civil judgment in favor of several defendant Long Beach police 
officers, holding that the trial court erred in automatically precluding 
plaintiffs evidence of the blue wall of silence.Ig1 The circuit court 
applied the Abel line of reasoning that "a witness and a party's common 
membership in an organization even without proof that the witness or party 
has personally adopted its tenets is certainly probative of bias."'" ]In 
Osborne, the plaintiff had sought blue wall testimony in a $1983 case 
involving excessive force to impeach a police witnessldefendant whose 
sworn statement was inconsistent with arrest reports.'" 

185. See People v. Bowden, 198 A.D.2d 39 (N.Y. App. Div. 1993) (defining a defendant 
who testifies as an interested witness as a matter of law; other witnesses may be interested as 
well, as a matter of fact); see generally discussion on "the Disposition to Lie Under Oath" in 
Uviller, supra note 178, at 813-15 ("In my view (to state it bluntly), nearly all people choose 
to lie on the witness stand according to two determinants: the importance to them of having a 
falsehood believed and their confidence that their false testimony will achieve that end with 
minimal risk.") (emphasis added). 

186. See Abel, 469 U.S. at 47. 
187. See id. 
188. See id. at 467. 
189. See id. at 466-67. 
190. See id. at 466. 
191. See Osborne, 865 F.2d 264, 1988 WL 141391 at *9 (unpublished opinion). 
192. Id. at *4 (quoting Abel, 469 U.S. at 52). 
193. See id. at *2-3. 
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19991 Proving the Lie 489 

In both Abel and Osborne, a clear foundation for extrinsic evidence to 
prove partiality has been laid. In both cases, proof of bias and motive 
dovetail with actual conflicts in the testimony: in Abel, a swearing contest 
between two witnes~es, '~~ while in Osborne, conflicting accounts between 
a witness and his prior written reports.1gs In the first case, the govern- 
ment clearly could demonstrate that the defense witness was an interested 
witness as a matter of fact;lg6 in the second case, the witness was an 
interested witness as a matter of law.lg7 Again, the extrinsic proof of 
bias and motive to lie neatly tied in with matters of testimony that (to some 
extent) "proved the lie." 

However, without some proof of the lie itself, a motive to lie is not 
probative; at best, it is much more prejudicial than probative.lg8 Particu- 
larly when the motive to lie comes from a generalized characterization of 
police culture, courts are going to want to see more than the defendant's 
offer of proof that such a code of silence exists, or even that it is prevalent, 
and that therefore this police witness is not credible.lg9 In that sense, 
perfecting the impeachment by proof of motive to lie is the last step in the 
full-dress litigation of the credibility of a police witness. A foundation 
must first be laid, and that foundation can only be built on proof of prior 
inconsistency, contradiction, or some other challenge to the reliability of 
the police witness. 

Chin and Wells touch on this reality when they cite to Judge Irving 
Younger's opinion in People v. M c M ~ r t y , ~  but they do not realize its 
full import in that case. In McMurty, the court determined that " '[d]ropsy7 
testimony should be scrutinized with especial ca~tion."'~' Dropsy 
testimony was inherently suspect because it was so likely to be false, so 
likely to be constitutionally t a i l ~ r e d . ~  Yet in McMurty , Judge Younger 
ultimately held that the prosecution had met its burden of proof to admit 
the evidence because the officer's testimony did not appear to be untruth- 

194. See Abel, 469 U.S. at 466-67. 
195. See Osborne, 865 F.2d 264, 1988 WL 141391, at *2-3. 
196. See Abel, 469 U.S. at 466-67. 
197. See Osborne, 865 F.2d 264, 1988 WL 141391, at *3. 
198. Interestingly enough, the Ninth Circuit in Osborne remanded the case back to the trial 

court to determine whether the blue wall testimony was sufficiently probative to outweigh its 
prejudicial effect under FRE Rule 403. See Osborne, 865 F.2d 264, 1988 WL 141391, at *3. 

199. Chin & Wells recognize this in their discussion of Bush v. United States, 375 F.2d 
602 @.C. Cir. 1967), where then Circuit Judge Warren Burger declined to offer a cautionary 
instruction regarding police witness testimony. See Chin & Wells, supra note 7, at 265. 

200. See Chin & 'Wells, supra note 7, at 267-68 (citing People v. McMurty, 314 N.Y.S.2d 
194 (N.Y. City Crim. Ct. 1970)). 

201. McMurfy, 314 N.Y.S.2d at 197. 
202. See Chin & Wells, supra note 7, at 267-68. 
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ful, and there was no contradiction from other t e s t i m ~ n y . ~  In other 
words, a trier-of-fact who was fully cognizant of the motive to lie and the 
prevalence of false dropsy testimony in the criminal courts of New York 
Citym did not assign much if any weight to that motive without some 
proof in the individual case before him of an actual lie. 

Similarly, in Maynard v. SaylesZo5 (another case discussed by Chin 
and Wellsm6), an Eighth Circuit Court of Appeals panel held that the trial 
court should have permitted evidence of the blue wall of silence, but only 
after an adequate foundation of proof of police misconduct had already 
been es tab l i~hed .~  Maynard was a civil case pled against I h s a s  City 
police officers who had been charged with excessive use of force.208 
Clearly, since the gravamen of the civil complaint itself was police 
misconduct and police witnesses were necessarily interested w i t n e s s e ~ , ~ ~  
an adequate proffer of unreliability could be made as a prelude to 
impeachment using extrinsic evidence of motive. 

In a criminal case, where the police officers are not parties (that is, 
they are not the accused), and where their misconduct is not the gravamen 
of the charge, the evidentiary bar will be set much higher. To expect trial 
courts to lower the bar to the admission of extrinsic evidence to prove 
motive is frankly unrealistic. A more attainable reform ~vould be an 
expansion of discovery and cross-examination to show inconsistency, 
contradiction, and particularized proof of bias, prejudice, or self-interest. 
Once the court is shown proof of the lie, then the request for admission of 
extrinsic evidence to show motive will be a lot less attenuated. 

In sum, the use Chin and Wells make of Abel,2I0 Osborne,2" 
McMurtry,212 and MaynardY2l3 though very helpful, begs the question 
as to how one can litigate police credibility to expose the lie, given the 
resistance of criminal trial judges in permitting adequate discovery and full- 
dress cross examination of police witnesses. Without an attorney's ability 

203. See McMurly, 314 N.Y.S.2d at 198. 
204. See Younger, supra note 8, at 596-97 (discussing the prevalence of police perjury to 

meet constitutional requisites in an article in the Nation three years before McMurty). 
205. 817 F.2d 50 (8th Cir. 1987), vacated en banc, 831 F.2d 173 (8th Cir. 1987). 
206. See Chin & Wells, supra note 7, at 270-72. 
207. See id. at 53. 
208. See id. at 51-52. 
209. See People v. Bowden, 198 A.D.2d 39 (N.Y. App. Div. 1993); see generally 

Uviller, supra note 178, at 813-15. 
210. United States v. Abel, 469 U.S. 45 (1984). 
211. Osborne v. City of Long Beach, 865 F.2d 264, 1988 WL 141391 (9th Cir. 1988) 

(unpublished opinion). 
212. People v. McMurty. 314 N.Y.S.2d 194 (N.Y. City Crim. Ct. 1970). 
213. Maynard, 817 F.2d at 50. 
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to show proof of the lie, extrinsic proof of the motive to lie will not be 
entertained. 

IV. Judges Applying Enhanced Scrutiny and Permitting Expanded 
Discovery and Full Dress Cross Examination of Police Witnesses 

A. Impeachment by Omission 

Scholarship and studies have come to somewhat consistent conclu- 
sions: police officers will lie on police reports (for instance in overstating 
the evidence of an accused's guilt). More often than they lie affirmatively, 
police officers will omit facts from their reports.'14 There are any 
number of reasons why police officers both misrepresent and tactically omit 
facts on their reports, only some of which directly relate to the tailoring of 
testimony to meet constitutional requirements.'15 However, judges rarely 
see police reports in criminal cases until those cases reach the pre-trial 
hearing stage, or the trial itself. Therefore, the most direct effect that 
criminal court judges can have on the truthfulness of police reports lies in 
the manner in which those judges treat such reports at latter stages of 
litigation. A more scrutinizing approach to police reports by judges at 
hearings and trial could serve to deter the practices both of falsification and 
the strategic omission of Edcts from reports in the field. 

The responsibility here necessarily falls on the shoulders of the 
criminal court judge. Civil court judges are limited in their ability to effect 
the format, use and preservation of police documents (and the training and 
supervision of officers regarding those documents) first, by the absence of 
Brady obligations on the police216 and second, by the legal doctrine of 
separation of powers.217 The civil courts have been loath to interfere 

214. See Fisher, supra note 19, at 17-18, 26-31. 
215. See Fisher. supra note 19, at 15-17. 
216. See Brady v. Maryland. 373 U.S. 83 (1963). The Brady doctrine has never been 

extended from the prosecutorial duty to disclose to a correlative duty for the police to preserve 
and disclose exculpatory evidence. In that connection, see California v. Trombetta, 467 U.S. 
479 (1984) (involving the police's duty to preserve breath sample in a DWI prosecution) and 
Arizona v. Youngblood. 488 U.S. 51 (1988) (regarding police's duty to preserve sexual assault 
evidence kit containing blood and other samples). In both Trombetta and Youngblood, the court 
held that only a bad faith destruction of evidence by the police would have resulted in a Due 
Process violation. See Trombetta, 467 U.S. at 488; Youngblood, 488 U.S. at 58. The mere 
negligent loss of evidence in both cases were not deemed sufficient to reverse convictions on 
constitutional grounds. See Trombetta, 467 U.S. at 488; Youngblood, 488 U.S. at 58. 

217. See e.g., Palmer v. City of Chicago, 755 F.2d 560, 573-78 (7th Cir. 1985) (holding 
that injunction against Chicago Police Department double-file investigation and reporting system 
was a too broad judicial intervention in what is a discretionary function). Fisher provides an 
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with the internal processes of police administration by enjoining the 
executive branch to change the manner in which police work is conducted, 
memorialized, and preserved. However, a cool reception to inadequate 
report writing in our criminal trial courts could have a powerful deterrent 
effect without requiring judicial meddling in executive and administrative 
matters.218 

A main function of a police report is to recite those basic facts 
obtained or observed which constitute probable cause to support an 
arrest.219 To that extent, such reports-if inaccurate or misleading-will 
feed directly into perjurious testimony at a probable cause hearing and later 
at trial. Police reports are necessarily connected to the officer's testimony 
at a pre-trial suppression hearing or at trial. Such reports are discoverable 
to the defense, so that a failure by the officer to testify consistently with 
the facts recited in his reports provides a golden opportunity for defense 
impeachment based on prior inconsistent  statement^.^ 

Police reports will impact hearing and trial testimony as well, because 
such reports are often necessary to refresh the officer's recollection when 
testifying to the facts of the arrest (or the interrogation or the identification 
procedure).221 Hearings and trials may take place many months after the 
events they concern. Officers may not remember the specific facts of a 
case or of an arrest, and they may require their reports to aid their 
memory.222 

To that extent, police officers who lie on the stand to tailor the facts 
of the arrest to constitutional requisites, or who alter the facts to reflect 
false cover charges, or to reflect higher counts than the facts would 
otherwise justify, will generally have police reports that will allow them to 
do that.223 The reports will occasionally contain a false and detailed 
recitation of facts that neatly meets constitutional standards, a rendition 
which police witnesses will recite faithfully during testimony-tailored 
reports producing tailored testimony. More likely, however, the reports 
will have a minimal recitation of the facts, so skeletal that the report 

excellent discussion on the limits of civil intervention in internal police practices. See Fisher, 
supra note 19, at 42-51. 

218. See Fisher. supra note 19, at 51. 
219. See Fisher, supra note 19, at 8. 
220. See id. at 29-31; see also FED. R. EVID. 801(d)(l); MCCORMICK, srlpra note 176, 

at 0 34. 
221. See Fisher, supra note 19, at 32; see also FED. R.  EVID. 612; MCCORMICK, supra 

note 176, at 8 9. 
222. See Fisher, supra note 19, at 32. 
223. See id. at 30 (describing a "strategic approach to report-writing as a means to prevent 

embarrassment, civil liability, or loss of the prosecution's casen). 
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permits the police officer to testify untruthfully, but not inconsistently with 
the report's bare-bones account of the case.224 

The only potential problem the officer will have when testifying based 
on such a sketchy police report is convincing the factfinder that he has 
independent recollection of the events testified to. However, a reasonably 
well-prepared and experienced police witness will have no problem 
convincing the trial judge of the adequacy of his memory and the veracity 
of his story." First, as already stated, judges will tend to accredit 
police testimony as a matter of course. Second, defense attorneys attempt 
to impeach the police witness on grounds that the prior statement-the 
police report-is inconsistent with the officer's present testimony because 
the report does not contain many of the facts that, months later, the officer 
is recalling and swearing to on the stand.226 However, this "impeach- 
ment by omission" tack rarely persuades the judge-as-factfinder, precisely 
because such impeachment requires for its foundation that the material fact 
now testified to must be of such quality that it would have been naturally 
mentioned in the prior statement.227 In other words, only if the new fact 
should have been present in the police report does its omission have any 
impeachment value. Thus, a departrnent-wide practice and policy to record 
minimal factual accounts in police reports can convince the judge that such 
factual detail, however material, would not naturally be mentioned in a 
police report, and therefore has little impeachment value against this 
particular police witness.228 As a consequence, a police department 
practice and policy of minimalist reporting to afford testifying officers the 
freedom to prevaricate on the stand also protects them from impeachment 
based on inconsistency. 

224. See id. at 17. 
225. See Cloud, supra note 1, at 1322. Cloud states: 

Many officers become experienced witnesses. By virtue of their work they are 
likely to have testified many times, and to have refined and improved their 
techniques with practice. They are as comfortable in court as any witness who is 
likely to be subjected to vigorous cross-examination can be. As a result, their 
courtroom demeanor is likely to be good, and they are likely to tell stories bearing 
at least some indicia of substantive plausibility. 

Id. 
226. See MCCORMICK. supra note 176, at 5 34 (discussing "impeachment by omission" 

and its proper foundation). 
227. See id. 
228. See Fisher, supra note 19, at 26-31 (describing forms and training materials from 

various police agencies). Professor Fisher concludes that police as a matter of policy and 
practice are trained to ignore exculpatory facts in their reports, to emphasize self-protection 
against civil liability, to use paraphrases and approximations in their documents in place of 
verbatim witness descriptions to deny defense opportunities to conduct cross-examination, and 
other means of minimalist reportilying. See id. 
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Judges have great power in this connection, if they wish to use it. If 
police honesty in the courtroom is as serious a matter as commentators 
contend (and this author agrees), then judges must use that power. Since 
impeachment by omission requires as a foundation the establishment that 
a particular material fact should have naturally been present in the report, 
the court can and should reject a departmental policy or practice which 
redacts or omits material facts as being "not naturaln-meaning not the 
expected (or proper) way a public official should write a report-regardless 
of local policy and practice. As part of its factfinding role, the court can 
choose not to accept the officer's explanation that the absence of certain 
facts in a report is of no moment, that the officer was merely observing 
departmental policy to not record important facts in police reports, and 
factor that inconsistency into the determination of the witness' reliability. 
If judges were more receptive to impeachment by omission in police 
documents, this would provide significant incentive to officers and the 
police hierarchy to change the practice of filling out skeletal reports.229 

One might respond that such a change in judicial attitude and 
evidentiary approach to minimalist police reports would just give police 
officers more incentive to falsify details on police reports, rather than omit 
them. This author would argue, however, that wholecloth falsification 
would be a highly unlikely response to this change in judicial practice. 
Police gain information from only certain categories of sources-citizen 
witnesses, brother officers, radio transmissions, the suspect's own words, 
and the officer's own observations. Short of an organized conspiracy of 
falsification from the very start of an inve~tigation,"~ there are inherent 
checks on an officer's ability to fabricate factual details from the start. 
These checks include the facts themselves and their sources as they 
develop. If the officer's account of events recorded in reports generated 
shortly after an arrest differs from statements of other witnesses, other 
police reports from brother officers, recorded radio transmissions, defense 
investigations, and the like, such contradictions will have their own 
significant impeachment value later on at hearings and trial.u' At the 
time when a police officer prepares documents shortly after arresting a 
suspect, he cannot be sure whether another set of facts, witnesses, or 

229. Professor Fisher is more dubious of the judiciary's ability on a case-by-case basis to 
effect the incidence of reportilying. See Fisher, supra note 19, at 50-51. He predicts that the 
courts would get tangled up in matters of materiality, prejudice, and police culpability regarding 
missing facts, then what sanctions to impose, and who would bear the ultimate burden of proof. 
See id. He is more hopeful regarding administrative changes. See id. 

230. See, e.g., JONATHAN RUBINSTEIN, CITY POLICE 43 (1973) (describing the drafting 
of false search warrants as a group enterprise). 

231. Professor Fisher touches on this issue of the timing of reports and the potential for 
contradiction and impeachment. See Fisher, supra note 19, at 12. 
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reports will come to light, describing the same incident that he is misrepre- 
senting in his report. In addition, if the police officer lies regarding his 
own observations or fabricates a suspect's inculpatory statements, without 
corroboration and without witnesses, his account will carry diminished 
weight. For instance, dropsy narratives, without corroboration, have 
become highly suspect.232 Defendant's unsigned and untaped confes- 
sions, again without corroboration, are vulnerable as well.233 Proof of 
out-and-out falsification of police documents can cost an officer his job, his 
pension, and might subject him to both criminal prosecution234 and civil 
liability."5 Whereas a more vigilant judicial attitude regarding omissions 
on reports might stimulate some officers to falsify reports, the substantial 
costs suffered for more extensive falsification and the likelihood of getting 
caught would deter most officers so inclined. 

B. Adverse Inferences for Omitted Facts 

Judges can go further than just permitting impeachment by omission. 
Should the court find that a police report is absent of an important 
inculpatory fact that is now being magically recalled by the officer in his 
in-court testimony, the court can instruct a trial jury to consider (or 
consider in its own fact-finding) an adverse inference by virtue of that 
absence. The court could charge the jury (or consider in its own review) 
that the fact that a particular important inculpatory fact testified to by the 
police witness is not present in that officer's report-but should naturally 
have been present-permits the trier of fact to infer that if there had been 
a reference to the matter in that report, such documentary reference would 
have contradicted rather than supported his testimony.236 The adverse 
inference so instructed or considered, would create a significant deterrent 
to police testimony that strays significantly and materially from a bare- 
bones police report, and might deter such police reports in the first 
instance. 

232. See KORNBLUM, supra note 20, at 80-81 (stating that N.Y.C. police have begun to 
use fictitious informants because of judicial mistrust of "dropsy" testimony). 

233. See Young, supra note 22, at 462 n.207. 
234. See Fisher, supra note 19, at 9 n.36. 
235. See id. at 15. 
236. A familiar example of an adverse inference instruction is the "missing witness" 

charge. A missing witness charge states that because of the failure of one side to call a witness 
whose testimony might have been favorable to that side, the jury may infer that such witness' 
testimony-if heard-would have been adverse to that side. See, e.g., People v. Rodriguez, 
341 N.E.2d 231 (1975) (affirming a jury instruction that allowed the jury to consider the fact 
that the defendant failed to call his wife, who was a witness). 

Heinonline - -  26 Am. J. Crim. L. 495 1998-1999 



In addition, if the court should determine that an exculpatory fact 
known to the police witness was missing from a police report or from 
testimony, another adverse instruction could be considered or instructed. 
Prosecutors have  brad^^^' obligations, but police witnesses do not.u8 
An argument for extending Brady to the police as a due process right for 
criminal defendants is beyond the scope of this arti~le."~ However, if 
the court should find that exculpatory facts were intentionally excised from 
reports or testimony, the court could consider that omission as demonstrat- 
ing prima facie proof of adversariness, and therefore bias or self-interest, 
opening the door to impeachment by extrinsic evidencez4' and a finding 
that the police witness is interested as a matter of fact.241 

C. Expansion of Discovery and Expansion of Cross-Eramination 

Upon a sufficient offer of proof, judges can permit discovery of other 
reports that would not ordinarily be discoverable under prevailing statutes 
and case For instance, if a police officer provided dropsy 
testimony or plain view facts in a pre-trial suppression hearing that was 
contradicted or cast into doubt by other evidence or offers of proof, the 
court could require that the other police reports and sworn testimony 
generated previously by that same officer in similar cases (for example, 
narcotics cases, contraband cases, weapons possessions cases) be pro- 

237. Brady v. Maryland, 373 U.S. 83 (1963). 
238. See Brady v. Maryland, 373 U.S. 83 (1963); California v. Trombetta, 467 U.S. 479 

(1984); Arizona v. Youngblood, 488 U.S. 51 (1988). 
239. But see Note, Toward a Constitutional Right to An Adequate Police Investigation: 

A Step Beyond Brady, 53 N.Y.U. L. REV. 835 (1975). 
240. See generally Chin & Wells, supra note 7. 
241. See People v. Bowden, 198 A.D.2d 39 (N.Y. App. Div. 1993); see generally 

Uviller, supra note 178, at 813-15. 
242. Police personnel files including police reports of prior incidents have been held to 

be discoverable in cases where the defendant is accused of violence against a police officer and 
the defendant is asserting self-defense. See, e.g., M. v. Superior Court of Los Angeles County, 
144 Cal. Rptr. 418 (1977) (requiring dismissal when the court did not get the State to produce 
documents and the claim ofprivilege has been overruled). Police personnel files have been held 
to be properly discoverable for an in camera inspection to find impeachment material in non- 
violent criminal cases. See, e.g.. United States v. Kiszewski, 877 F.2d 210 (2nd Cir. 1989) 
(requiring the government to produce a file for an in camera review in an extortion 
prosecution); People v. Herrera, 499 N.Y.S.2d 311 (N.Y. Sup. Ct. 1985) (bribery prosecution). 
Police personnel files, on occasion, have been held to be directly discoverable to the defense 
in non-violent felony cases. See People v. Puglisi, 376 N.E.2d 1325 (N.Y. 1978) (finding 
harmful error in a narcotics case where the government refused to disclose information from 
a police officer's personnel file to the defendant for impeachment purposes); People v. Sumpter, 
347 N.Y.S.2d 670 (N.Y. Sup. Ct. 1973) (holding that where a police officer testifies, the 
prosecution has a duty to make available to the court any information affecting the defendant's 
guilt including evidence that affects the credibility of the police officer). 
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duced-either in camera or directly to the defense-to show a pattern. If 
it became apparent through admission into evidence of other reports that 
this particular officer was always arresting 1) people who had mysteriously 
dropped their narcotics in front of him without provocation, or 2) drivers 
who kept their weapons unconcealed in plain sight on the passenger seats 
of their cars, then that pattern of dubious police reporting or testimony 
could be factored into the court's evaluation of the officer's testimony in 
the instant case.243 

In this way, expanding the scope of discovery and cross-examination 
regarding police reports and prior testimonies would serve to eliminate 
much of the silent presumption of reliability that police witnesses enjoy. 
In regards to some of Professor Cloud's reasons why judges accept 
perjured police testimony, such expanded discovery and cross-examination 
would make it much easier for a judge to determine whether a witness was 
lying, and particularly the experienced police witness who has mastered the 
art of testimonial demean~r.~"" 

D. The Swearing Contest and the "Interested" Wtness 

Expanded discovery and cross-examination would put the police 
witness on a more level playing field with the defendant in a swearing 
contest. A defendant is at a distinct disadvantage when taking the stand, 
whether at a hearing or at trial. The defendant's criminal record is 
generally known to the judge-as-factfinder. No special attempt has to be 
made by the prosecution to discover the defendant's rap-sheet-it's usually 
part of the court file from arraignment forward.245 Rarely does a trial or 

243. Judge Younger's own mistrust of dropsy testimony was caused by his witnessing 
"case after case in which a policeman testifies that the defendant dropped the narcotics on the 
ground, whereupon the policeman arrested him. Usually the very language of the testimony 
is identical from one case to another." Younger, supra note 8, at 596-97. In other words, the 
verbatim repetition itself gave rise to the suspicion that the testimony was tailored and 
perjurious. 

244. Obviously, such expanded discovery would not make it easier on the police 
department and the prosecution, who, upon court order, would have to deliver up the police 
witness' prior police reports and testimony in otherwise unrelated cases. Both prosecutors and 
the department would argue that such discovery was both unduly burdensome and overbroad. 
On the other hand, many police departments voluntarily take on the burden of creating a double 
file system to avoid discovery. See, e.g., Palmer v. City of Chicago, 755 F.2d 560, 569 (7th 
Cir. 1985). As to being overbroad, the court's discovery order could be narrowed to matters 
of sufficient similarity, with a provision for in camera inspection to avoid a fishing expedition 
and undue prejudice to the prosecution. 

245. New York Code of Criminal Procedure provides pre-trial bail criteria that applies to 
initial bail determination at arraignment. N.Y. CRIM. PROC. 5 510.30(2)(a) (McKinney 1995). 
One of the criteria is the defendant's criminal record, thereby made available to the court, the 
People, and the defendant in their respective files. 
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hearing judge seek to insulate herself from that information in order to be 
scrupulously fair to the defendant. Rather, the judge-as-factfinder asserts 
that she is fully capable of considering the facts of the case without regard 
to irrelevant or unduly prejudicial matters. However, even when prior 
convictions as relevant to credibility or character are not raised during 
examination of the defendant witness, the judge-as-fact-finder is not going 
to be able to easily discount the defendant's past when evaluating the 
defendant's present reliability under oath. Prior convictions have been 
deemed relevant to credibility in the broadest possible terms-as showing 
that the defendant will place his own interest above that of society's.24G 
A judge-as-factfinder who subscribes to this broad theory of relevance will 
no doubt evaluate the defendant's credibility through the clouded lens of his 
criminal history, regardless of the judge's confident pronouncements to the 
contrary. 

More importantly, any judge-as-factfinder will view the defendant 
witness as an interested witness.247 Standard criminal jury instructions 
charge that a defendant who testifies is an interested witness as a matter of 
law.248 'Whereas being an interested witness does not render dl testimo- 
ny unworthy of belief,249 there is no doubt it creates a tacit presumption 
of unreliability, particularly when set against the credibility of a police 
witness, who enjoys (de facto) a silent presumption of reliability. 

Expanding the scope of discovery and cross-examination to include 
past police reports, testimony, and permitting a thorough litigation of 
minimalist or falsified police documents may reveal a pattern of police 
misconduct or false reporting that could show that a police witness will 
place his own interest (or the interest of making an arrest) above that of 
society's (or at least above the law). A deeper scrutiny of police testimony 
and conduct might demonstrate that a police witness is an interested 
witness, not as a matter of law but as a matter of fact. Whether to meet 
an arrest quota or earn recognition, promotion, overtime pay, or some 
other reward, a pattern of misconduct and deceit might prove that a police 
witness is self-interested in the arrest, prosecution, and conviction of this 
(or any) defendant. At the very least, such a pattern could prove that the 
police witness is partial in his testimony, and therefore such bias serves to 
rebut any unstated presumption of credibility. 

246. See, e.g., People v. McClainin, 178 A.D.2d 495, 496 (N.Y. App. Div. 1991). 
247. See People v. Bowden, 198 A.D.2d 39 (N.Y. App. Div. 1993); see generally 

Uviller, supra note 178, at 813-15. 
248. See, e.g., N.Y. 1 Criminal Jury Instructions (CJI) 7.03. 
249. See People v. Winston, 52 A.D.2d 432,384 N.Y.S.2d 457 (N.Y. App. Div. 1976). 
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E. Police Oflcers as Expert or De Facto Expert Witnesses 

When the prosecution seeks to use police witness testimony to convey 
specialized knowledge, technical expertise or other kinds of opinion 
testimony to the trier of fact without having sought qualification of the 
witness as an expert, judges should nevertheless permit expanded discovery 
and cross-examination of the police witness as if he were an expert. This 
would protect against the police witness who injects unsubstantiated or 
highly prejudicial characterizations into criminal trials. Such characteriza- 
tions and conclusions are not intentional falsehoods, per se, but may not 
prove to be reliable testimony unless subject to the rigors of pre-trial 
disclosure and effective cross-examination. 

Federal Rule of Evidence 702 permits admission of expert testimony 
of a scientific, technical, or other specialized nature which will "assist the 
trier of fact" to understand evidence or to determine a fact in issue.=' 
Rule 701 of the Federal Rules allows nonexpert witnesses to provide 
opinion testimony when, as matter of practical necessity, events which they 
have personally observed cannot otherwise be fully presented to the court 
or jury. Police officers often testify as experts, that is, as witnesses 
deemed qualified to convey specialized or technical knowledge in the form 
of an opinion to help the trier of fact understand evidence and issues in 
criminal trials.=* However, police officers more often testify without 
such qualification from the court, describing events which they have 
personally observed presented in the form of lay opinion testimony. 

Yet even when testifying without having been qualified as an expert, 
a police witness enjoys many of the advantages of a qualified expert 
witness. The court is fully aware of that, and will instruct the jury to 
consider a police officer's testimony as no more credible or less credible 

250. FED. R. EVID. 702. This rule states: 
If scientific, technical, or other specialized knowledge will assist the trier of fact 
to understand the evidence or to determine a fact in issue, a witness qualified as an 
expert by knowledge, skill, experience, training, or education, may testify thereto 
in the form of an opinion or otherwise. 

Id. 
251. See FED. R. EVID. 701. This rule states: 

If the witness is not testifying as an expert, the witness' testimony in the form of 
opinions or inferences is limited to those opinions or inferences which are (a) 
rationally based on the perception of the witness and (b) helpful to a clear 
understanding of the witness' testimony or the determination of a fact in issue. 

Id. 
252. See, e.g., People v. Rivera, 209 A.D.2d 151 (A.D.C. 1994) (limiting expert 

testimony regarding behavior patterns of dmg dealers to explain absence of pre-recorded buy 
money was proper); United States v. Johnson, 527 F.2d 1381 @.C. Cir. 1976) (admitting 
expert opinion by police detective that 26 packets of heroin and 35 tablets of preludin indicated 
that defendant was a dealer). 
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than any other witness.253 The court is also fully aware of how futile 
such an instruction proves to be in addressing the reality that police witness 
testimony is inherently different than other kinds of lay testimony. 

The police witness is almost always testifying as a "professional," that 
is, someone deemed to be a trained observer, a trained investigator, trained 
in the law, trained in enforcement techniques, even trained in testifying, 
More importantly, the very matters about which the officer testifies are 
likely to be within the ambit of his profession. He will testify regarding 
what he heard from witnesses as a trained investigator. He will testify 
about what he saw with the keen powers of the trained observer. He will 
testify regarding what judgments he made and what actions he took as a 
person trained in law enforcement. He will testify about how he vouchered 
evidence, filled out his reports, and so on-all drawing on his expertise and 
years of practice, though without express qualification from the court. He 
will testify with an official imprimatur of sorts, since he testifies subject to 
two oaths-the oath sworn as a witness to tell the whole truth, and the oath 
he takes as a police officer to serve, protect and defend the public and the 
law. 

In presenting the police witness to the trier of fact as a lay witness, the 
prosecutor will also introduce the police witness as a law enforcement 
professional. Preliminary direct examination will provide basic pedigree 
information regarding the witness' command, how many years he has been 
on the force, what special duties he had at the time and place of occur- 
rence, his specialized training, and so on.254 In addition, the officer will 
draw upon characterizations and conclusions in testimony that necessarily 
derive from his expertise, for example, that the particular comer observed 
was a highcrime area;'" that the movements of the suspects prompted an 
articulable suspicion that they were casing the store for a burglary or rob- 
b e r ~ ; ~ ~  that a particular bulge in a suspect's pocket felt during a police 
patdown indicated the presence of c~ntraband,~' and so on. Courts 
permit this kind of testimony from police witnesses, with the inevitable 
conclusions and opinions contained within the testimony, even when not 
actually qualified as experts. 

The effect of this sort of de facto expert testimony is that unqualified 
police witnesses have great advantages in being able to convey opinion 

253. See N.Y. 1 CJI 7.08; People v. Lopez, 190 A.D.2d 866 (2nd Dept. 1993). 
254. See GARY MULDOON & SANDRA FEUERSTEIN, HANDLING A CRIMINAL CASE IN NEVI 

YORK 18 (1995) ("For a police witness, the examination will likely begin with questions 
regarding the officer's title, experience, work area and assignment, and how the officer's duties 
brought herhim to the scene."). 

255. See Adams v. Williams, 407 U.S. 143 (1972). 
256. See Terry v. Ohio, 392 U.S. 1, 6 (1968). 
257. See, e.g., Minnesota v. Dickerson, 508 U.S. 366 (1993). 
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testimony of a technical and specialized nature in the guise of lay fact and 
opinion testimony. The practical advantages to the witness and the 
prosecution are substantial. First of all, a party can ordinarily challenge 
any witness7 qualifications to take the stand as an expert and give opinion 
testimony.258 However, regarding a lay police witness who has personal 
observations to relate, the defense cannot ordinarily challenge the witness' 
qualifications to testify. Secondly, a lay police witness can easily inject 
characterizations and opinion into personal observation testimony.259 
Such characterizations are part of everyday police argot-for example, 
calling the subject of an arrest the "perpetrator," describing the complain- 
ant as the "victim," characterizing a third party as an "accomplice," 
"partner," "lookout," "steerer," and so forth. Some of these characteriza- 
tions, interpolated into personal observation testimony, prove to be very 
prejudicial to the accused and may prove to be unreliable. Nevertheless, 
courts will generally permit such opinion testimony under the Federal 
Rules of Evidence 701 as being of practical necessity in order to convey 
admissible personal ~bservations.~~' Police officers are trained to testify 
in this manner, injecting prejudicial opinion that does significant damage 
to the defense. 

Lastly, the limits and scope of all testimony rest in the sound 
discretion of the court. Therefore, a judge is relatively free to permit the 
injection of such opinion, conclusions, and even hearsay into lay personal 
observation testimony, subject to reversal on appeal only for an abuse of 
judicial dis~retion.~' A judge who is predisposed to accredit police 
testimony is likely to give the police witness a great deal of latitude here. 
Rarely does that enlarged testimonial scope result in reversal of a criminal 
conviction.262 

Accordingly, subject to a proper offer of proof demonstrating that the 
officer's proffered statement is de facto expert testimony, the court should 
permit discovery and cross-examination of the basis of such opinion 
testimony including facts and data underlying such opinion. This would 
include treatises, training materials, patrol guides, and police reports and 
documents upon which the police witness is basing his reasoning and 
conc l~s ions .~~  The Federal Rules of Evidence permits such extensive 

258. See MCCORMICK, supra note 176, at $ 13. 
259. See FED. R. EVID. 701 advisory committee notes ("the practical impossibility of 

determining by rule what is a 'fact,' demonstrated by a century of litigation of the question of 
what is a fact for purposes of pleading under the Field Code, extends into evidence also.") 
(citation omitted); see also MCCORMICK, supra note 176, at § 11. 

260. See FED. R. EVID. 701. 
261. See text accompanying supra notes 62-63. 
262. See id. 
263. Cf. FED. R. EVID. 702; FED. R. EVID. 703; FED. R. EVID. 705. 

Heinonline - -  26 Am. J. Crim. L. 501 1998-1999 



502 AM. J. CRIM. L. wol26:455 

discovery and cross-examination for experts, and requires such disclosure 
upon examination. The Federal Rules of Civil Procedure provide for 
substantial pre-trial discovery of an expert's basis for his opinion.264 The 
Federal Rules of Criminal Procedure provide the cross-examiner with 
advance disclosure of the results of examinations and tests on which the 
expert relies.265 However defense counsel in federal criminal cases 
ordinarily learn of the expert's other statements only after the expert has 
testified on direct examination at trial.266 Both civil and criminal case 
law give the judge inherent discretionary power to require preliminary 
disclosure of the basis for an expert's opinion testimony.267 That same 
discretionary power to require early discovery, expanded discovery, and 
cross-examination of experts should be extended to de facto experts such 
as police witnesses who insist on injecting prejudicial opinion and 
conclusions into lay personal observation testimony. 

Trial judges often conduct preliminary voir dire inquiry outside the 
presence of the jury of opinion witnesses before qualifying them as 

The same voir dire procedure would serve for de facto expert 
police witnesses as well. The voir dire determination would not necessarily 
serve to qualify or disqualify the witness, but serve to qualify or disqualify 
certain kinds of unsubstantiated or unreliable or highly prejudicial (while 
minimally probative) opinion testimony before the jury hears it. Again, 
the court already is comfortable in conducting such inquiries of expert 
witnesses. Expanding the use of voir dire to de facto experts would not be 
asking the court to do something alien to its own sense of process, and 
would likely deter the injection of unreliable and unduly prejudical police 
testimony in the guise of an account by a witness of his own personal 
observations. 

V. Conclusion 

A factfinding judge who knowingly harbors a presumption in favor of 
police testimony, and who views defendant testimony as inherently tainted 
by self-interest and criminal propensity will always find facts favoring the 
prosecution. In other words, a judge who purposefully weighs facts with 
her thumb on the scale will never be a fair arbiter of the facts. However, 

264. See FED. R. CIV. P. 26(b)(4). 
265. See FED. R. CNM. P. 16(a)(l)@); FED. R. C ~ l h f .  P. 16(b)(l)(B). 
266. See FED. R. CRIM.  PRO. 26.2. 
267. See generally Michael H .  Graham, Expert Witness Testimony and the Federal Rules 

of Evidence: Insuring AdequateAssurance of Trusfivorthiness, 1986 U .  ILL. L. REV. 43 (1986). 
268. See FED. R. EVID. 104(~). 
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a judge who unintentionally but characteristically avoids confronting the 
issue of police lying can remedy some of the problem by expanding the 
scope of discovery, cross-examination, and consideration. By that, the 
judge can raise the issue of credibility to its proper position of importance. 

An important consequence of the expansion of proper discovery and 
cross-examination is the political cover that it would provide judges. If 
past police reports or testimony show a pattern of deceit or impropriety, 
the judge can rule unfavorably for the prosecution and properly shift the 
blame squarely to the police officer. The judge thereby avoids the most 
politically damaging allegations-that she is soft on crime, that she let a 
defendant off on a technicality, or that she allowed a runaway jury to 
deliver a wrong-headed verdict. A judge who is unaccepting of perjurious 
police testimony cannot be deemed soft on crime, just even-handed as to 
which crimes she will not tolerate. Neither is the inadmissibility of 
dishonesty, and particularly lying under oath, a technicality. A fair justice 
system worthy of respect is premised on credible testimonial evidence 
subject to the test of truth. A judge who finds, based on the evidence, that 
a police witness is in part or on the whole unworthy of belief, or who 
instructs a jury to properly weigh the credibility of a police witness based 
on an expanded record, will not be politically vulnerable. Political 
vulnerability comes when a judge rules against the prosecution with 
insufficient factual basis or premised on unpopular (and often misunder- 
stood) legal doctrines. With a sufficient evidentiary basis, the public, the 
press, and the party leaders will understand the unacceptability of lying and 
official misconduct. With that, some proper balance and integrity will be 
restored to the system. 
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