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of this secret personal history, Reimer transitioned back to a masculine identity
at the age of fourteen. He underwent penis reconstruction and married a
woman whose children he adopted.76 On May 4, 2004 David Reimer took his
life.”’ For many scientists, John/Joan’s perceived biological brain serves as
prima facie evidence of malicious victimization by the medical profession, and
specifically by John Money. As expressed by William Reiner, a sex researcher
at Johns Hopkins hospital:

In the end it is only the children themselves who can and must identify
who and what they are. It is for us as clinicians and researchers to
listen and to leam. Clinical decisions must ultimately be based not on
anatomical predictions, nor on the “correctness” of sexual function, for
this is neither a question of morality nor of social consequence, but on
that path most appropriate to the likeliest psychosexual developmental
pattern of the child. In other words, the organ that appears -to be
critical to psychosexual development and adaptation is not the external
genitalia, but the brain. If the brain knows its gender independent of
social-environment influences, then we need to be able to predict what
that gender is.”

However, while Reiner suggests that the John/Joan case demonstrates that
only a study of a child’s hormonal brain can correctly guide our way into the
predictable future, others have offered critique of this trend of presenting
John/Joan as medical proof of inherent biological differences between the
sexes.”

As we have seen, these debates among scientists and sex researchers about
the source of gender in childhood directly impact cases such as 4—2’s. As
Judith Butler has suggested, John/Joan serves as an “allegory for
transsexuality,” since he has quite often been presented as wrongfully

76. For David Reimer’s biography see JOHN COLAPINTO, AS NATURE MADE HIM: THE BOY WHO
WAS RAISED AS A GIRL (2000).

77. Obituary, David Reimer, 38, Subject of the John/Joan Case, N.Y. TIMES, May 12, 2004, at
A21.

78. William Reiner, supra note 74, at 225. See also Hazel Glenn Beh & Milton Diamond, An
Emerging Ethical and Medical Dilemma: Should Physicians Perform Sex Assignment Surgery on Infants
with Ambiguous Genitalia? 7 MICH. J. GENDER & L. 1, 63 (2000) (concluding that, “waiting to see
what the child desires is the most sensible approach because, as it has been often stated: the most
important sex organ is between the ears rather than between the legs™).

79. See eg., Judith Butler, Doing Justice to Someone: Sex Reassignment and Allegories of
Transsexuality, 7.4 GLQ: J. LESBIAN & GAY STUD. 621, 628 (2001) (analyzing Joan/Joan’s personal
post-transition narrative, and suggesting that paradoxically, “to return to who he is, he requires-—and
wants, and gets—a subjection to hormones and surgery. He allegorizes transsexuality to achieve a sense
of naturalness. And this transformation is applauded by the endocrinolegists on the case, since they
understand his appearance now to be in accord with an inner truth. Whereas Money’s institute enlists
transsexuals to instruct Joan in the ways of women, and in the name of nrormalization, the
endocrinologists prescribe the sex change protocol of transsexuality to John for him to reassume his
genetic destiny, in the name of nature”).
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dislocated in the wrong (female) body, and in need of hormonal treatment.*
The question becomes, given these ongoing debates, and our inability to solve
them in litigation, should we strategically choose to support the approach that
will yield the desired legal results?

It seems that for parents, such as A—Z’s, who need socio-legal approval
for raising young “transgender” children, biological essentialist explanations
about gender identity as imprinted in the brain may prove more successful.
Recently the “sexual brain” biological approach was vigorously emphasized in
a case resembling A—Z. A young girl, who had always expressed a desire to
be a boy, adopted a masculine identity with full parental encouragement and
support. Only in this case, the parents were applauded on national TV for
accepting their young boy, Hal (formerly called Hallie).

On May 12", 2004 the Oprah Winfrey Show hosted what Oprah called
“Transgender” Children and their Parents.® Echoing the “self in mind”
approach with a special focus on the above biological essentialist theories about
the brain, children and parents explained how they felt that they had always felt
trapped in the wrong body. Oprah offered and promoted a seemingly
progressive and supporting agenda, urging all parents in the audience and at
home with cross-gender children to accept their children as they are. As in
A—Z’s case, the “trapped soul” narrative dominated the voices in support of
accepting parents. On its face, this seems like a better approach for feminist,
queer, and transgender politics. Instead of encouraging anxious parents to hate
their children and fight them, parents are directed to treat their “transgender”
child with love and support.

It should be noted here that in comparing Hal’s case to A—Z’s, both the
class and normativity of the parents cannot be overlooked. The dissimilar
results of the two cases can be explained solely by the professional, educational
and normative performance of Hal’s parents in contrast with 4—Z seemingly
“dysfunctional” family.. However, we should also pay attention to the slightly
different rhetoric that justified the “trapped soul” narratives in A—Z’s case in
comparison with Hal. I will argue that although being in the wrong body and
the claim that this is the child’s immutable essence were brought up in both
cases (Hal and 4—Z2), the justification provided for these children’s gender
crossing was in fact different. )

In A—2Z’s case, the parents and their advocate claimed that the child was in
the wrong body, and that s/he was born like that.*> No explanation was offered
as to how or why a child is born with the “wrong” body. The scientific “proof”
about the hormones in the brain was not brought forward to support the legal

80. Id

81. The Oprah Winfrey Show: The Il-Year Old Who Wants a Sex Change (ABC television
broadcast, May 12, 2004) (transcript on file with the author).

82. See, e.g., Mayhood, supra note 15.
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argument. This resembles the general liberal theme reflected in Charles
Taylor’s above text about authenticity of liberal subjects. The biological
approach was not fully argued in 4—Z’s case, thus opening the door for the
state’s opposing constructionist environmental approach. While Taylor’s
general account of an “inner self” may be enough to support children’s rights
claim such as going to a different school, or a different hairstyle, this general
inner truth does not seem enough to justify choosing sex or gender. It seems
that a more convincing “objective” argument was required to justify why A—Z
needed to be a girl. But since no solid location for this inner self was offered in
A—Z’s case, the counter-argument that the child’s “inner self” was a result of
purely environmental upbringing appeared at the time to be the more
convincing of the two.

Another rhetoric was used to describe Hal’s case. The “self in mind”
approach was supported by “objective” scientific evidence. The claim that the
child was born like that was supported by the thesis that the human brain
determines gender identity. The repeated assertion on the show was that
“transgender” children are born transgender, and that the explanation for their
condition is in their brain. Therefore parents should be encouraged to support
“transgender” children to avoid depression and even suicide. The only expert
that appeared on the show, underscored the “sexual brain” narrative,
explaining:

If the child is transgendered, they’re transgendered. . . there’s really
nothing you can do to change that, nor is there anything you've done to
cause that. .. it occurs in the womb. The research so far shows that it
occurs in the first trimester. Something happens whereas the brain
develops in one direction and the body in another... so it’s much
easier to change the body; we can’t change the brain.*

Unlike 4—Z’s case, in which the state’s “self in body” narrative
triumphed, here, “self in mind” was on top. Hal’s parents received the “good
parents” award for complying with nature. Note that here the environmental
model of gender development was apparently neglected in favor of the
biological model of brain development. @ While this celebration of
“transgender” children and their parents appeared very progressive and liberal,
we should also keep in mind that it succeeded because it had a scientific base.
Therefore, a successful legal claim in such cases may need to take the
essentialist approach that somewhere in our brain the signs of gender are
waiting to be found. Liberal ideas joined with scientific proof can legitimize
boys who are girls, girls who are boys, and those who are in-between. In the

83. The Oprah Winfrey Show, supra note 81.
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next and final section I address this covenant between modem law and science
in an analysis of 4—Z in the context of sex discrimination.

III. EQUALITY: THE PRODUCTION OF NORMALITY IN SEX DISCRIMINATION

[T]he will to equality is the will to power— the belief that something is
thus and thus (the essence of judgment) is the consequence of a will
that as much as possible shall be equal.®

All thought, judgment, perception, as comparison has as its
preconcgsition a “positing of equality,” and earlier still a “making
equal.”

We have just seen that a contemporary progressive approach to
transchildren and their families may actually be based on hard scientific
“proof” about what the child really is. At this point, I will show that rights, and
specifically sex discrimination law, do not offer a way out of this marriage of
modern law and science. To the contrary, available sex discrimination law
reflects the same debates and paradoxes that we have seen in the former
Section. Thus in cases such as 4—2Z’s, political-legal resistance through equal
protection laws will necessarily take the form of the mind/body, male-female
distinctions, thus making law and science different manifestation’s of one
theme.

What is presently referred to as “identity politics” emerged in the US in
the 1980s when organizations dedicated to rights-claiming appeared out of the
disintegrating social movements of the 1960s and the 1970s.*® To briefly
locate A—2Z’s specific case in identity politics, it is noteworthy that despite the
fact that the case brought up pressing questions of sex and gender regulation
that are of great interest to feminist, gay, lesbian, bisexual, and transgender
politics and advocacy, the case was advocated primarily by
transgender/transsexual organizations. Perhaps this can be explained, to a
certain extent, by the relative separatism in the women’s and gay liberation
movements since the early 1970s. Elizabeth Grosz, for example, has alleged
that, “Presuming that biology or sex is a fixed category, feminists have tended
to focus on transformations at the level of gender. Their project has been to
minimize biological differences and to provide them with different cultural

84. FRIEDRICH NIETZSCHE, THE WILL TO POWER 277 (Walter Kaufmann ed., Walter Kaufmann &
R.J. Hollingdale trans., Vintage Books 1968) (1901).

85. Id. at 273-274.

86. For a recent critical analysis of the disintegration of the social movements into a culture of
neoliberalism, see LISA DUGGAN, THE TWILIGHT OF EQUALITY NEOLIBERALISM, CULTURAL POLITICS,
AND THE ATTACK ON DEMOCRACY (2003).
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meanings and values.”® Likewise, in an examination of the development of
the “gender” concept, Donna Haraway has argued that in many cases the idea
of gender gave rise to feminist scholarship that is inattentive to the
discursiveness of the categories sex and nature, and mainly to the fact that
scientific discourse constructs its objects of knowledge.*® Thus, for example,
within the women’s movement, feminists harshly critiqued male-to-female
(MTF) transsexuals who expressed femininity (a sign of female oppression)
and female-to-male (FTM) transsexuals who expressed masculinity (a sign of
male supremacy).89 In this general context, A—Z’s case was taken up by
transgender and transsexual identified organizations.

A. Reading A—Z as Sex Discrimination

As the custody dispute was developing, 4—Z’s parents threatened to file a
federal “sex discrimination” claim against the Westerville School District and
Children’s Services. However, the case ended in mediation and the suit was
never filed. Nonetheless, the possibility of a sex discrimination suit in this case
should be considered. What effect would a sex discrimination claim have?
How would a turn to equality operate in relation to the conceptual paradoxes
raised above?

Sex discrimination in A—Z’s case would mean either: (1) that the child’s
right to express femininity in public had been breached (hereinafter: “gender
discrimination’); and/or (2) that the child suffered discrimination as a member
of a larger group of people, a minority of transgender/transsexual people, a
class of people that should be protected under sex discrimination law
(hereinafter: “transgender/transsexual discrimination”).”® The first option
includes “gender” as a kind of expression that somehow falls within the
category of “sex.” In essence, under this approach females can act masculine,

87. ELIZABETH GROSZ, VOLATILE BODIES: TOWARD A CORPOREAL FEMINISM 17 (1994).

88. DONNA HARAWAY, SIMIANS, CYBORGS, AND WOMEN: THE REINVENTION OF NATURE 138
(1992).

89. See, e.g., MEYEROWITZ, supra note 60, at 259-60 (stressing that the peak of the animosity
between feminists and Male to Female transsexuals came with Janice Raymond’s 1979 book, The
Transsexual Empire: The Making of the She-Male, where Raymond critiqued MTFs who identified as
lesbian-femninist for the invasiveness, the colonizing of female bodies, and the appropriation of femnale
souls).

90. Generally, American courts dealing with sex discrimination law are not always coherent in
theorizing “sex™ and “gender.” For some examples of critical discussions on meanings of sex and
gender in the discrimination context see Janet Halley, Sexuality Harassment, in LEFT LEGALISM/LEFT
CRITIQUE 80 (Wendy Brown & Janet Halley eds., 2002) (critiquing a feminist model of discrimination
that defines ““gender™ as the outcome of men using sexuality to make themselves superordinate); Vicky
Schultz, Reconceptualizing Sexual Harassment, 107 YALE L.J. 1683 (1998) (arguing that the focus of
harassment law should not be on sexuality as such, but on conduct that consigns people to gendered
work roles that do not further their own aspirations or advantage); Katherine M. Franke, What's Wrong
With Sexual Harassment? 49 STAN. L. REV. 691 (1997) (arguing that sexual harassment is wrong
because of the gender norms that it reflects and perpetuates stereotypical gender norms).
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and males can act feminine, yet they are still girls and boys. In contrast, the
second option includes transsexual/transgender as a kind of sex or protected
group. So “sex” as an act means something that you do and is called “gender.”
As an identity, “gender” is a certain something that you are: transsexual,
transgender, black, gay, Jewish, and so on. It is a state of bc;aing.9l

We will see how in the case of 4—Z, this act/identity framework that
defines equality is already deeply conceptually embedded in the body/mind
distinction. More specifically, acts of gender as a protected category echoes
the “self in body” approach, and transsexual/transgender identity as a protected
category echoes the “self in mind” approach. I will demonstrate this
observation by analyzing each of the two ends of the spectrum separately.

1. Gender Discrimination—Self in Body

A focus on acts of gender means that 4—Z’s “feminine” acts (dress,
manners, etc.) should be protected. The legal sign of “discrimination” holds
both the assumption and possibility of non-discrimination. Therefore, reading
A—2Z’s case as gender discrimination would mean that although 4—Z is male
in body, s/he should be allowed to act feminine.

Like any other equality claim, this claim needs some “other” to contrast
with 4—2Z’s discriminated acts. The “other” to A—Z’s claim, the one who is
allegedly under non-discrimination, is the female body performing acts of
femininity or male body performing masculinity. The reason for discrimination
here is the combination of 4—Z’s male body and feminine acts, a combination
that should allegedly be tolerated in a liberal non-discriminating democracy.
This “other” (the female-bomn child performing femininity or the male-born
child performing masculinity) is absent in the sign of “gender discrimination”
of A—Z, and at the same time constituted by this absence. So paradoxically,
A—2’s “gender discrimination” claim at the same time constitutes and seeks
equality with, some “true female body.” That absent female body is not only
the source of 4—2Z’s gender equality, but more importantly, its effect. The
fernale body originates in the sign that seeks to equate male born A—Z, with it.

Summing up, if the discrimination claim is articulated in this manner, 4—Z
is perceived as a boy who wants to act as a girl, the state of discrimination
being that boys should be allowed to pretend to be girls, wear effeminate
apparel, play with dolls, etc.

Ironically, this gender discrimination claim assumes and reflects the
welfare agency position that the child is really in the body, and contradicts the
point made by the parents/allies, i.e. that 4—2Z’s real or true self is in the mind,

91. I need to clarify here that I do not take acts and identities to be unproblematic distinct
categories. Instead, I am using the act/identity distinction to underscore two common ways of speaking
the language of discrimination.
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and not in the body. As I showed above, in the mind/body competition, the
parents argued that true self existed in the mind, claiming that A—Z is not a
boy who can express femininity and that the child’s mind makes the child a real
girl, transgender or transsexual. So the gender discrimination claim in this case
would place the parents/allies in self-contradiction with prior conceptual
claims,

2. Transgender/Transsexual Discrimination—Self in Mind

And what happens when, on the act/identity spectrum, the emphasis is on
identity? Such a claim would mean that this child is altogether something else.
The claim is that A—Z is really a transgender/transsexual individual. And so
this means that we should look to the child’s mind for true being, and to the
body for false being (the child’s “trap”). The “truth” claim here is that
transgender/transsexual is a description of the child’s “true self” and not merely
of his/her acts or behavior. And so the right to “equal protection” means that
this inner-truth, this identity, should be protected instead of changed and
reformed into another identity (that of a boy). A—Z allegedly has (or should
have) the right to be and/or to be protected as transgender or transsexual. In
contrast with the “gender discrimination” narrative, this approach locates A—Z
in the mind, and claims the right to be who you are, which is where your mind
is.

In the “gender discrimination” claim 4—Z2’s body (as opposed to acts)
provide the key for discrimination, and the “other” originated by the sign of
discrimination is the “true” female or male body. In contrast, the absent
“others” in the “transgender/transsexual discrimination™” claim are the non-
transgender minds or “identities,” feminine minds that correspond with female
bodies. So the focus in “transgender discrimination” is not on the appearance
of the body, but on the self-perceived “identity.” It is not the female-child-
body, but feminine “identity,” as difference.

3. Conclusion: Equality as Knowledge

Behind knowledge, at the root of knowledge, Nietzsche does not posit
a kind of affection, drive, or passion that makes us love the object to be
known; rather, there are drives that would place us in a position of
hatred, contem})t, or fear before things that are threatening and
presurnptuous.9

92. FOUCAULT, ESSENTIAL WORKS, supra note 27,at 11.
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The language of discrimination and equality produces what is perceived as
normal in a given time and place. Depending on how the discrimination sign is
articulated, the other that is allegedly its outside is born-— originated within, in
the name of equality. Therefore positing 4-—+Z as equal demonstrates
Nietzsche’s idea that “{a]ll thought, judgment, perception, consisted as
comparison, has as its precondition a “positing of equality,” and earlier still a
‘making equal.” The knowledge produced by the equality discourse about
A—Z would be the child’s other: the “true” feminine body (the other of
“gender discrimination”) and/or the true feminine identity (the other of
“transgender discrimination”). And thus at the root of the knowledge of sex
discrimination, as Nietzsche warned us, we find not love for the object, but
hatred, contempt and fear of A—Z.>* 4—Z as the object of hatred, contempt
and fear becomes the cause of a normal female bodies and normal feminine
identities.

In this context, the media gag order, that the judge granted on the case,”
can now be interpreted as erasing the sign of 4—Z, before exposing its
contradicting effects-normal versus abnormal children. Such erasure from the
media and public knowledge eliminates the sign (the unintelligible boy-girl),
while maintaining and naturalizing its effects— normal children. The sex
discrimination discourse may also be counterproductive in that it seeks to
liberate A—Z, yet at the same time it may have a similar effect as the gag ovder
that seeks to erase the child. Both liberation and erasure of the abnormal
individual have the effect of socially defining the normal child.

B. The Problem with Rights and the Possibility of Legal Events

[Ijt is not through recourse to sovereignty against discipline that the
effects of disciplinary power can be limited, because sovereignty.and
disciplinary mechanisms are two absolutely integral constituents of the
general mechanism of power in our :society.96

The mode of the event is the problematic, One must not say that there
are problematic events, but that events bear exclusively upon problems
and define their conditions. . . .[T]he event by itself is problematic and
problematizing. *’

93. NIETZSCHE, supra note 84, at 273-74. Emphasis appears in original text.

94. FOUCAULT, ESSENTIAL WORKS, supra note 27,at1l.

95. Mayhood, supra note 7.

96. FOUCAULT, POWER/KNOWLEDGE , supra note 1, at 108.

97. GILLES DELEUZE, THE LOGIC OF SENSE 54 (Constantin V. Boundas ed., Mark Lester trans.,
Columbia University Press 1990), (1969).
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We have seen in previous sections that the problematic mind/body
distinction tags along into the language of rights and becomes the core of
possible discrimination claims. A successful discrimination claim must
theoretically be based on the same or on similar suppositions of mind and body.
Thus rights do not disrupt the mind/body opposition, but rename it, re-enforce
it. If the language of sex discrimination produces normality at the same time
that it seeks to liberate oppressed subjects, what kind of legal action, if any, can
produce resistance to subjugation? Is there a way out of this loop? This, I
believe, is the main anxiety about rights that Foucault expresses above and in
the following passage:

[[]n our own times power is exercised simultaneously through this
right and these techniques and that these techniques and these
discourses, to which the disciplines give rise invade the area of right so
that the procedures of normalization come to be ever more constantly
engaged in the colonisation [sic] of those of law. I believe that all this
can explain the global functioning of what I would call a society of
normalization.”®

The problem is that when we try to liberate A—Z by means of equality, we
use language of rights that disturbingly resembles the narratives that insist on
locating the child either in the mind or in the body. Thus both discourses
produce similar effects, similar others. Are there other ways to resist
subjugation?”

In The Logic of Sense, French post-structuralist Gilles Deleuze offers a
compelling reading in Lewis Carol’s Alice’s Adventures in Wonderland to
demonstrate a transition of thought from the “state of affairs” to the “event.”'®
Deleuze critiques the modern search for the false depth of the human, arguing
that an enormous potential for new sense is found in nonsense and the paradox.
An event, for Deleuze, is a historical moment when new sense is produced to

98. FOUCAULT, POWER/KNOWLEDGE, supra note 1, at 107. The emphasis appears in the original
text. Foucault further elaborates the problem of resistance through rights:
“The developments of medicine, the general medicalisation of behaviors, conducts,
discourses, desires etc., take place at the point of intersection between the two heterogeneous
levels of discipline and sovereignty. For this reason, against these usurpations by the
disciplinary mechanisms, against this ascent of a power that is tied to scientific knowledge,
we find that there is not solid recourse available to us today, such being our situation, except
that which lies precisely in the return to a theory of right organized around sovereignty and
articulated upon its ancient principle.” Id. at 107-108. .
99. Wendy Brown has offered a problematization of identity politics by reading identity politics as
a psychological reflection of Nietzschian ressentiment. Brown sees in the contemporary mobilization of
rights claims, a troubling directing or channeling of individual feelings of ressentiment towards the
other, the perceived injurer. She ties this to slave morality, and concludes by suggesting a move from
politics of being to politics of wanting. WENDY BROWN, STATES OF INJURY: POWER AND FREEDOM IN
LATE MODERNITY 52-76 (1995).
100. GILLES DELEUZE, supra note 97, at 4-11.
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replace the old. It is a turning point, a point of fusion, condensation, hope, and
anxiety that should not be confused with a specific person or occurrence.'”
The event occurs when there is a paradox and nonsense, and it reflects the
production of new sense, by signifying that there is a social problem. The
problem that events reflect is one of social intelligibility and a rupture in
intelligibility out of which a new way of thinking emerges. It is a moment of
displacement of sense and nonsense. The production of sense occurs with the
event.'” Deleuze demonstrates how as Alice’s perception of self is
destabilized, she begins to understand the significance of the surface, of words
and linguistic structures. Consider for example the following dialogue between
Alice and the Pigeon:

3

Alice: “But I'm not a serpent, I tell you!” “I’'m a I'ma
Pigeon: “Well! What are you?” *I can see you’re trying to invent
something!”

Alice: “I—I’'m a little girl”

(‘G. . .”)

Pigeon: “You’re a serpent; and there’s no use denying it. I
suppose you’ll be telling me next that you never tasted an egg!”

Alice: “I have tasted eggs, certainly. . . but little girls eat eggs just
as much as serpents do, you know.”

Pigeon: “I don’t believe it. . .but if they do, why, then they're a
kind of serpent: that’s all I can say.”'®

In this example, Alice struggles against an accusation of being a serpent.
Alice, under the assumption that little girls can’t be serpents, insists that the
accusation of being a serpent is false. But for the pigeon, egg eaters are
serpents, and so little girls must be kinds of serpents. The pigeon, whose eggs
are eaten by someone, does not produce the difference between a girl and a
serpent, as it is useless. For the pigeon, the other is any someone who eats your
eggs. For Alice, the other is the animal, which you eat or play with, but cannot
be a little girl. Only at the point of the paradox is Alice able to understand and
produce new sense. Following Nietzsche, Deleuze urges us to see that sense is
produced at the surface of things, in words, and not in the search for the true
meaning of life, god or man.'® Thus today’s task is not to understand the true

101. Id.at54.

102. Id. at19.

103. LEwIS CAROL, ALICE IN WONDERLAND 56 (New American Library 2000) (1865).

104. DELEUZE, supra note 97, at 72. (“If there is an author for whom the death of God or the free
fall of the ascetic ideal has no importance so long as it is compensated by the false depth of the human,
by bad faith and ressentiment, it is indeed Nietzsche.”).
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meaning of sex, or the true reason for sex, gender or sexuality, but to promote
events, change meanings, and produce new sense, freedom, and strength.'%

How can feminist and queer legal theory contribute to transforming cases
such as A—Z’s into legal events? I have underscored the paradoxality of
locating A—Z in the mind or in the body, and that any truth claim regarding
where or what the child really is, reflects the position that it contradicts. I
believe that a legal search for the truth of this child’s “inner self” cannot
produce a legal event. Such a search for truth makes law a natural extension of
modern science, and another force of subjugation. Can legal theory reject the
search for depth and become a significant site in the production of new sense
and events? A—Z’s case underscores the relationship between the state, the
family, and the regulation of subjects through the family. A sex discrimination
claim in this case, attempts an equation between the child as a legal subject and
an imaginary group of normal (non-transgender) children. In such cases, rights
claims such as sex discrimination often do not address the larger questions of
subject formation because they offer theories about the “true self” of a specific
litigant before the court. Instead of problematizing sex, gender, family and
state, and underscoring nonsense and paradox, sex discrimination claims
frequently need to present coherent subjects, thus reinforcing existing truths
about what humans really are. Summing up, in an attempt to rethink and
suggest feminist and queer legal strategies we may consider strategies to
produce as much new sense as possible. Perhaps we should celebrate rather
than avoid paradox and nonsense. In this Essay, using the model of A—Z, 1
have attempted to do this by exposing the co-dependency of the opposing
claims (self in mind v. self in body), and that of modern law and science.

IV. CONCLUSIONS: “WILL TO HEALTH” AS “WILL TO EQUALITY”

Thus there are innumerable healths of the body; and the more one
allows the particular and incomparable to rear its head again, the more
one unlearns the dogma of the “equality of men,” the more the concept
of normal health, along with those of a normal diet and normal course
of an illness, must be abandoned by our medical men. Only then
would it be timely to reflect on the health and the illness of the soul/
and to locate the virtue peculiar to each man in its health-which of
course could look in one person like the opposite of health in
another.'%

On the first day of Barbri, a New York bar preparation course, an advisor
tried to calm hundreds of anxious fresh law-school graduates at the peak of

105. Id. at73.
106. FRIEDRICH NIETZSCHE, supra note 33, at 117.
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subjugation into legal thinking. He explained, “you want to review the
materials at least five hours a day,” “you want to pace yourself, as this is a
marathon, not a sprint.” Interestingly, in the English language, the phrase “you
want to” is used when giving advice to another person. Science and law
sometimes operate in a similar “you want” manner. They both posit
assumptions, and communicate to us where we are (mind or body), what it
means (that we are boys or girls), and what we want (rights, equality).
Assuming an inner-self-mind, and a distinct external, apparent body, scientific
debates focus on the source, the why, of “gender identity.” Under similar
assumptions about bodies, minds and identities, equal rights are advocated.

A—Z’s discrimination claim must depend, at least to some extent on mind-
body assumptions, derived from the human sciences that discipline and
normalize the modem subject. This Essay examined the case of 4—Z through
liberal rights discourse and medical discourses, and we have seen that while
one discourse normalized A—Z into mental health, the other normalized the
child into equality. These are the same drives with different names. In both the
health and rights discourses, to be a spoken, intelligible subject, the child was
subjected to, normalized and subjugated by, the linguistic assumptions of the
discourse, i.e. the assumptions that define 4—Z and other transchildren as
“male” in body but “female” mind (or the other way around). The child
welfare agency’s “will to health” attempted to cure 4—Z by normalization,
and transgender advocacy’s “will to equality” claimed to liberate A—Z through
rights. These two modern drives to health and equality are in fact more similar
than contradictory because the opposing parties in A—Z’s case promoted two
co-dependent poles of the mind-body distinction. Significantly, the same mind-
body distinction remained intact even when victory shifted in Hal’s example
and the “mind over body” approaches defeated the “body over mind”
approaches. This shift in victory but not in concept is not shocking because the
medical debates and the equality debates depend on the idea that the mind and
the body are two distinct human attributes, its derivative popular thesis that sex
(the body) and gender (the mind) are naturally distinct categories, and finally
the liberal belief that inclusion and rights such as equality can cure social and
legal wrongs. ‘

In the passage above, Nietzsche links the two modermn discourses of
equality and science together, claiming that “will to health” and “will to
equality” are in fact two expressions of the same desire. What does this mean?
How can we talk about seemingly universal concepts such as equality and
science through language of desire? Nietzsche challenges this idea of
objective, scientific health of the body, by referring to “innumerable healths of
the body.”'”” There is not one, but many healths that a body can have.
Counter-intuitively, Nietzsche argues against the idea of one concept of health
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by suggesting that one should allow the “particular and incomparable health to
rear its head again,” as we “unlearn the dogma of the equality of man.”'® In
other words, the beliefs that all men are equal, and that a healthy body has one
and only one objective meaning, produce similar effects, because they come
from similar modern axioms.

Unlike typical medical ideas, a healthy body in this text is specific and not
universal. A healthy body, for Nietzsche, is particular and incomparable to
other bodies. But is this not what we would call under current medical
definitions, a sick body? Nietzsche’s aphorism produces an event, a
paradoxical moment, nonsense, by flipping the illness/health distinction. He
rhetorically stays within the body/soul, healthy/ill oppositions, linking the body
with medical-health discourses, and claiming that the body should be kept away
from normalizing medical diagnosis. As long as the body is the subject of
investigation, the soul will remain ill. Likewise, when we seek equality instead
of peculiarity, the soul remains ill. Only after we abandon the normalizing
ideas about health and equality will it then be timely to reflect on the health and
illness of the soul.

In the realm of soul, peculiarity, bizarreness, queerness, and originality is
what Nietzsche calls health! All other is illness. The abnormal soul is the
healthy soul, and the normal soul is ill. The point is that this strategic use of
paradox results in the collapse of the categories. It may possibly result in the
production of new sense, beyond health and illness, and beyond equal and
unequal.

A—Z and Hal can be read as symptoms or producers of one effect: the
normal child. Hal and 4—Z were both perceived as different from normal kids.
Difference constitutes both health and equality discourses about such children.
There is no “health” or “equality” for A—Z or Hal without difference from the
other so called “normal” kids. While these discourses signify and claim 4—Z
and Hal’s true deep essence and false essence, we should not overlook these
children’s always present, always absent other, the normal child that 4—Z and
Hal are not- the normal child whose body allegedly fits the mnd.
“Transgender” children are perceived as different either due to their mind or
body, either by fault of nature or of nurture. But the effect remains the same.
The effect is an absent normal child who is therefore not the origin of the
abnormal child but its paradoxical result. As Derrida has shown, and Judith
Butler has reemphasized,'” the other, the trace, the perceived non-origin
(A—Z), does not merely reflect an imitation of an origin. Instead, that origin
(the normal-healthy child) is never constituted except by the non-origin—by
these so-called “transgender” children. In Derrida’s words, “the trace, which
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thus becomes the origin of the origin.”''® 4—Z and Hal are the origin of the

origin, the trace, of all normal children, because the investigation of their
difference through medical and legal discourses underscores what and who is
allegedly not different. A child who is allegedly not different, not scrutinized,
not talked about, is thus originated in the discussion of the abnormal.
Alternative forms of resistance in legal theory may destabilize the rigid social
legal language that defines the subject. A critical-legal intervention in a case
such as 4—Z’s can be achieved in multiple ways that would ideally produce an
event and challenge social intelligibility. Thinking beyond a rights regime, a
legal event can offer resistance not through inclusion, sameness and equality,
and not by locating the “true self”’ in any fixed inner or outer location. It would
perhaps celebrate the paradoxical moment of the event by underscoring a more
radical version of liberty that is divorced from equality. For example, a critical
legal intervention would perhaps take up, as Wendy Brown has suggested, a
language of wanting (“I want”) instead of a language of being (“I am™).'"
Thus perhaps instead of claiming that the child is a boy or a girl, critical
resistance would emphasize the child’s liberty and desire (“she wants”) instead
of the child’s fixed position (“s/he is™).

In the process of unleaming equality and health through this specific child
who wanted to be a girl, resemblance, dependence, and dual reinforcement of
liberalism and science emerged in many paradoxical forms. My focus on this
unique case echoes Nietzsche’s call to neglect concepts of normality (“normal
health,” “normal diet” “normal course of an illness,” and also equality), so that
eventually the particular and the “incomparable” can rear its head again.
Indeed, as we unlearn dogmas of “equality of men” and “normal health,” the
visibility and incomparability of A—Z can develop into a social-legal event.
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