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concern that those dependants might become a burden on the state.'66

Providing that a spouse and/or issue inherit from the decedent identifies as
heirs those people who were most likely to have been dependent on the
decedent. Moreover, the argument continues, the spouse and issue are the
people most likely to have been involved in the accumulation of the wealth of
the decedent, either by direct involvement in the money making efforts of the
family unit or in the provision of an environment that made the acquisition of
wealth by the decedent a possibility.'67 Without direction of a decedent's will,
the default position is to assume that the spouse and issue were dependent on
the decedent. Identifying them as heirs also has the salutary emotional benefit
of providing the recognition of status for the grieving family members.'68

Even if the decedent's issue are self-supporting adults, the inheritance would
still be justifiable on the bases of participation in the wealth accumulation of
the family and the psychological benefits of recognition of status.

A child who was raised by the decedent in the decedent's home and was
dependent on the decedent for emotional and financial support would have a
good claim to share in the estate under the dependent justification. The legal
status of the child, nonbiological and un-adopted, should not matter.
Presumably, the child was not dependant on anyone else-so the child's claim

166. One student commentator noted:
Protection of financially dependent family members benefits not only an intestate's
dependents who inherit under well-crafted intestacy statutes, but also other family

members and the public at large, upon whom the burden of supporting the dependents
would otherwise fall if the statutes did not adequately permit dependents to inherit.

Cristy G. Lomenzo, Note, A Goal-Based Approach to Drafting Intestacy Provisions for Heirs

Other than Surviving Spouses, 46 HASTINGS L.J. 941, 947 (1995).
167. In arguing in favor of inheritance by close family members over more remote family

members, Professor Spitko notes that "distant heirs are less likely to have contributed to the

decedent's accumulation of wealth and are less likely to have provided for the decedent's well-

being as contrasted with more closely-related heirs." E. Gary Spitko, Open Adoption,

Inheritance, and the "Uncleing" Principle, 48 SANTA CLARA L. REV. 765, 803 (2008)

[hereinafter Spitko II]. In a separate writing, discussing a possible statutory scheme which would
provide inheritance rights for unmarried domestic partners, Professor Spitko notes that "the

intestacy scheme should seek to reward or compensate those committed partners who assisted the

intestate in the accumulation of ... wealth or who provided for the intestate's physical, emotional
or financial needs." Spitko I, supra note 155, at 270-71.

168. Professor Gary maintains:
[Flor families facing the death of a family member, emotional support is also an issue. An
intestacy statute provides emotional support to family members simply by identifying

them as persons entitled to a distribution from the decedent's estate. By doing so, the
statute validates their relationship with the loved one who has died.

Gary I, supra note 35, at 652. In a separate article, Professor Gary suggests: "Recognition of
family through distribution of property following the death of a family member carries with it not

only economic benefits, but also, and perhaps as important, psychological benefits." Gary I,
supra note 3, at 12.
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under the intestate statute would be justifiable. And it is likely that a decedent
would want the child to inherit, rather than more remote relatives or the
state.169 Moreover, in many cases-especially concerning children raised on a
farm or in a family that owns a business-the child will have contributed to the
acquisition of wealth by the family, either by directly participating in money-
making activities,1 70 or by providing services in the family that promoted the
well-being of the family unit.' 71 Finally, providing such a child the status of an
heir would promote his psychological well-being, especially if he is learning
for the first time that he is not the biological or adopted child of the family. 172

Another important justification to an intestate succession plan is
administrative ease providing an orderly plan for succession to the decedent's
property. 173  This is why statutory distinctions are sometimes made with
respect to nonmarital children inheriting from their birth fathers. The claims of
nonmarital children, which must be substantiated in ways not required for the
claims of legally adopted children or marital biological children, can interfere
with the expectations of succession, 174 especially if the decedent was involved

169. See supra notes 154 and accompanying text.
170. See, e.g., cases cited supra note 37.
171. See, e.g., cases cited supra note 37.
172. As argued by Professor Rein, "Any child who grows up with the belief that he is a

natural child of the only parents he knows is bound to be distressed when he learns that society
views him as a legal stranger to his family." Rein, supra note 1, at 778. One would suppose that
a child who believed he had been adopted into the family would suffer similarly. Certainly, the
status of "heir" would be an improvement over no status at all. Moreover, one could argue that a
child, raised in a family and aware of his status as neither born-into nor adopted-into the family,
would still have formed a psychological relationship with the people raising him, and that such
relationship should be honored at least by an heir.

173. See, e.g., Gary II, supra note 35, at 651-52 ("[Another] goal ... of intestacy statutes
include[s] ... ease of administration of the probate system."); Spitko I, supra note 155, at 269
(stating, in proposing an inheritance plan including unmarried committed partners, that ease of
administration is one of the "principal values" of an "intestacy scheme"). Professor Gary
continues:

[E]ase of administration of the probate system, must serve as a check on any changes to
the intestacy system. The system should be easy to understand and apply, so that those
who wish to rely on intestate distribution can do so. Further, the intestacy scheme should
not unduly burden the probate courts that will be responsible for administering the estates.

Gary II, supra note 35, at 653. Thus, any changes to the intestate succession statutes to add those
children "raised in a family" to the definition of "child" would need to be easy to administer and
not add to the burden of probate courts. As discussed below, Professor Gary's plan would
actually lighten the burden of the relevant courts, by providing simple criteria that can, in most
cases, be applied by administrators without the need of judicial intervention. See infra notes 189-
90, 231-33, 303-07 and accompanying text.

174. Lalli v. Lalli challenged the New York statute that required a nonmarital child seeking to
inherit from his father to prove paternity by the requirements of the statute-a condition not
imposed on children born into or adopted into the father's family. 439 U.S. 259, 261 (1978). The
Court found a legitimate state interest in treating such children differently from those born-into or
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in several nonmarital relationships. Respecting this function, intestate
succession rights under the judicially created equitable adoption doctrine are
disruptive to the ease of administration of estates. People other than those born
into or adopted into a family can claim to be entitled to inherit. This is
disruptive of intestate succession because the one claiming to be the equitably
adopted child of the decedent makes a claim and such claims have to be
adjudicated on a case-by-case basis.175 Under the statutory solution proposed
below, 176 however, a large measure of uncertainty would be removed from
these situations. There would be definite criteria to be applied by the
administrator of an estate, and a court would be involved only in troublesome
cases.

In sum, in view of the functions to be accomplished by intestate succession
statutes, broadening the availability of inheritance to include nonbiological
unadopted children raised in a family if the children meet certain statutory
criteria would not impair the policies underpinning intestate succession
statutes. The "dependant" justification is stronger than the "intent"
justification, which is merely a guess as to what an average decedent would
have wanted. Moreover, it is likely that an average decedent would want to
benefit children raised by him. And whatever administrative difficulties would
be incurred by broadly defining "child" to include those raised by families into
which they were not born or adopted could be minimized in the drafting of the
statutory provision.

B. The Failure to Write a Will: People who Die Intestate

The issue of inheritance from someone who has not written an effective
will affects more people than might be expected. More than half of the people
who die in the United States die intestate. 77 As noted above, the reasons for

adopted-into a family. Id. at 268-71. The Court recognized that "[t]he primary state goal
underlying the challenged aspects of [the New York statute] is to provide for the just and orderly

disposition of property at death." Id. at 268 (emphasis added). The current version of the New
York statute under review is found at N.Y. EST. POWERS & TRUSTS LAW § 4-1.2 (McKinney
1998 & Supp. 2008).

175. Even if an administrator, on his own motion, decides to honor the parent-child
relationship established in a traditional equitable adoption scenario (an unlikely prospect) the

disappointed heirs (those who would have taken, or taken more, if the child had not been found to
be an heir) will object to the intestate distribution to the child and such objection will end up in

court.

176. See infra Parts l-1V.

177. Professor Higdon, in reviewing the results of recent surveys, asserts:
[T]he majority of Americans die each year without a will. Furthermore, studies reveal
that a large percentage of those who die intestate are people with modest estates. In fact,
one study found that 72.3% of those whose estates were valued at between $0 and

$99,999 did not have wills.
Higdon, supra note 3, at 253-54 (footnotes omitted).
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failure to write a will are similar to the reasons for failure to adopt:178 expense,
fear, and neglect. Many people believe that the cost of obtaining a legal will is
beyond their means.' 79 They often have no significant assets and believe a will
would not be worth the money because their family members can simply divvy
up their property. 180

People are fearful of writing wills for a number of reasons. Some are
superstitious: They believe that if they write wills, misfortunes or death might
befall them.18' Others are afraid to trust an attorney with the details of their

wealth. 82 Still, others fear the probate process, believing that one should plan
one's life to avoid probate.'

83

Finally, there is the group of individuals who simply never get around to
writing a will. Perhaps they are young and unconcerned about inheritance,

178. See supra notes 52 & 121 and accompanying text.

179. One student commentator recently reflected, "Some people might choose not to

undertake the expense of a will if they believe that intestacy closely reflects their preferred

disposition of their estates." Christine A. Hammerle, Note, Free Will to Will?: A Case for the

Recognition of Intestacy Rights for Survivors to a Same-Sex Marriage or Civil Union, 104 MICH.

L. REV. 1763, 1771 (2006). See also Hirsch II, supra note 158, at 1047.

180. The authors of a 1985 survey regarding estate administration determined that, in the

states covered by the survey, "the average percentage of decedents' estates that underwent estate

administration proceedings ranged from twenty percent in California to thirty-four percent in

Massachusetts." Robert A. Stein & Ian G. Fierstein, The Demography of Probate Administration,

15 U. BALT. L. REV. 54,61 (1985). In their conclusion to the survey, the authors commented:

The estate administration process in the United States is not used by the survivors of

most decedents. Only a minority of decedents leave property of a kind and amount that

requires the judicial involvement of the estate administration process, a finding that

suggests that a significant amount of property passes outside of the legal process designed

to facilitate wealth transfer at death. In some cases, this is because the estate of the

decedent is so small or liquid that it easily can be transferred informally.

Id. at 104. Hammerle, supra note 179, at 1771 ("Some people might choose not to undertake the

expense of a will if they believe that intestacy closely reflects their preferred disposition of their

estates."). See also supra 159 and accompanying text. Unfortunately, people who do not consult

lawyers are often unaware of the possibility that they will have more assets at death than they

anticipate. The proceeds of a wrongful death action might significantly increase the value of an

estate. Moreover, the person might not anticipate that, later in life, he will inherit money from

another. These individuals often do not understand the need for probate of an estate if real

property or personal property to which official title must be demonstrated (such as an automobile

or a bank account) is involved. See DOBR1S ET AL. supra note 148, at 46.

Obviously, the equitable adoption question does not arise if no probate of an estate is sought.

Thus, it cannot be established, simply from the number of cases on the doctrine, how many

children are being raised in circumstances that might lead to the finding of an equitable adoption.

And perhaps, with respect to these unnumbered children, some of them have participated in the

informal divisions of the decedents' properties. Such an inquiry is beyond the scope of this

article.
181. See supra note 158.

182. See supra note 158.

183. See supra note 158.
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viewing death as a remote prospect. Others simply procrastinate until it is too
late. But whatever the reason for such failure it should not be viewed as
probative of a desire that relations and dependants not inherit.

Il. A PROPOSED SOLUTION TO THE DILEMMA OF THE INEQUITABLE

EQUITABLE ADOPTION DOCTRINE

A. General Discussion

As demonstrated above, the equitable adoption doctrine is inadequate,
inequitable, and irrational. Moreover, referring to the remedy as an "adoption"
suggests that the doctrine corrects only those situations in which an adoption
could have been achieved. It does not. The doctrine is neither equitable nor
does it lead to an adoption in the sense the word is used in legal contexts. The
doctrine does not, in any way, require that the people found to have equitably
"adopted" be people who would have been able to satisfy the legal criteria for
an adoption. Rather, the remedy appears to have been devised as a stopgap to
remediate a few unfair situations. A large number of children, however, find
themselves in the situation of having been raised apart from their biological
parents, and many of them cannot be aided by the traditional doctrine for
failure to meet its specific criteria. For economic and social reasons, many
children are raised outside of their immediate birth families, and, in many
instances, the people raising them will not dispose of their property by an
effective will or by testamentary substitute. The studies discussed above show
that fewer than half of all people in the United States die with a will in place,
and the percentage may be higher in the impoverished minority communities
where many of these children are raised.

Expanding the definition of "child" in intestate succession statutes would
ameliorate these problems. The statute should include biological and legally
adopted children as well as those raised in a family as a "family member."
Unlike the Texas statute, which defines "child" to include children legally
adopted and adopted "by estoppel,"' 184 this new statutory category of "child"
should not include any reference to "adoption." As noted above, any use of the
term "adoption" suggests that the child could have been brought into the
family situation through legal adoption had the people raising the child sought
to adopt.

Many children, however, are raised in situations where legal adoption is
not an option. In some cases, the birth parents will refuse or simply be unable
to agree to adoption. In other cases someone relinquished custody without
having the legal capacity to place the child up for adoption. And, in a third
category of cases, the people raising the child might be barred from a legal

184. TEX. PROB. CODE ANN. § 3(b) (Vernon 1980 & Supp. 2007).
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184. TEx. PROB. CODE ANN. § 3(b) (Vernon 1980 & Supp. 2007).
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adoption because of family or personal circumstances. What is sought here is
a term that would embrace the many different circumstances in which children
are being raised today. There is no reason to make distinctions based on
circumstances outside of the child's control. Nor is there reason to take issue
with these circumstances upon the death of an intestate family member. The
child would have been raised in whatever circumstance he found himself,
whether that circumstance would pass statutory criteria for adoption or not.

By broadening intestate succession statutes to include children raised in a
family under some sort of "family member" test, many of the inequities of the
current equitable adoption doctrine would be eliminated. The decision to
include the child as an heir of the decedent would not depend on finding an
unperformed contract to adopt. Thus, children placed in custody without any
expectation that an adoption would occur (a much greater number of children
than those to whom the traditional equitable adoption doctrine would apply)
would not be deprived of an opportunity to inherit if the situation proved to be
a permanent arrangement. Children who meet the criteria for traditional
equitable adoption would still be heirs, but many additional children could
benefit.

Moreover, the finding of "child" status for purposes of inheritance would
not depend on artificial distinctions, such as whether the child believed that he
had been adopted or believed that he was the birth child of the family in which
he was raised. 185 Children who knew they had not been adopted or born into a
family because they had been privy to that information would still be able to
inherit. Thus, a premium would not be placed on finding some sort of
misrepresentation to the child or to the outside world. The child could still
inherit even if the people raising him were honest about his legal status. Other
factors that would be irrelevant include what the child called the people raising
him, what the people raising the child called him, how the child was
represented to the outside world by the people raising him, and so forth.
Again, honest assertions about the child's legal status would not deprive the
child of the opportunity to inherit.

Using a "family member" test to include those who were raised in but not
born or adopted into a family would also promote the goals of intestate
succession statutes. One of the purposes of such statutes is to provide for the
support of those individuals that received support from the decedent during his
lifetime. Whether a child is born into, adopted into, or simply raised in a
family, the family head(s) (parent(s)) usually provide financial and emotional
support. Moreover, the children oftentimes have participated in the family's
acquisition of wealth. By whatever method a child ended up in a family, the
child's contributions to the family unit are probably comparabie. At least, any

185. See supra note 26 and accompanying text.
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distinctions based on the level of support given to the child or the number of
contributions made by the child to the welfare of the family unit does not
depend on how the child came into the family.

A final aspect of support, noted above, 86 is the importance of the intestate
succession statute in recognizing a relationship to the decedent. For a child
who has been raised in a family and was not born into or adopted into it, this
status is uniquely important: the child may have only recently learned that he is
not an "official" family member. Giving the child the status of an heir of the
decedent will help the child deal with the loss of the decedent.

Of course, another stated purpose of intestate succession statutes is to
effectuate an average decedent's intent, to the extent that such intent can be
identified. As noted above, the best that legislators can do is make an educated
guess at what a decedent would have wanted-and studies have shown that
legislators do not always have it right.187 Had the decedent formed a decided
opinion on this matter, there would be a will. At present, however, the
perception is that the decedent would have wanted to benefit his closest family
members-those who most likely depended on the decedent and who probably
contributed to the functioning of the family. Thus, there is really no conflict
between the desire to give the decedent what he most likely wanted and the
desire to protect his dependents. And again, there appears no reason to exclude
from decedent's presumed intent those children who had been raised by the
decedent but had not been born into or adopted into the family. It seems more
likely than not that the decedent would have wanted to benefit those whom he
had supported during his lifetime and those who were participants in the family
that he headed. 1

88

As to the intestate succession statute's identified goal of providing ease of
administration of an estate and an orderly plan of succession for a decedent's
property, 89 the proposed statutory addition would not so undermine this goal
as to be undesirable. The proposed "family member" test would not
substantially add to the litigation in this area. First, the test would only be
relevant in the case of a child claiming to have been raised in a family, but not
born or adopted into that family, and only in an intestacy situation. Second,
the test would be easily applied in most circumstances so that the administrator

186. See supra notes 168, 172 and accompanying text.

187. See supra notes 156-58 and accompanying text.
188. At present, intestate succession statutes do not make provision for children to inherit

from their legal guardians who are not their adoptive or biological parents. See, e.g., statutes cited
supra note 2. The proposed broadening of intestate succession statutes to include children raised
in a family would not be inconsistent with this practice. If the child had been raised by the legal
guardian, the child would come within the proposed statutory definition of "child" and would
inherit. If the child had not been raised by the legal guardian, the child would not inherit from the

guardian.
189. See supra notes 168-71 and accompanying text.
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of an intestate estate could identify those children fitting under the definition.
Litigation should only arise in marginal cases. Since equitable adoption as it
currently exists requires a judicial determination in every case in which the
doctrine is applied,1 90 the burden on the courts should not be increased but,
rather, decreased. It is not the purpose of this proposal to increase litigation
and uncertainty regarding intestate estates, but only to broaden the reach of
intestacy statutes to include the many children who are being raised in families
other than those of their birth or legal adoption. 19 1

Adding this new category of child to intestate succession statutes might
resolve the issue of whether children raised in a family into which they had not
come by birth or legal adoption could inherit from relatives of the parents
through their parents. As noted above, this issue has arisen from time to time
in cases in which a child claimed to be equitably adopted and then sought to
inherit from blood-relatives of the parents. Except in West Virginia, where an
equitably adopted child was permitted to inherit from the birth-child of his
parents (the child's "sibling" in terms of the equitable adoption relationship
established), 192 courts have been unwilling to extend the equitable adoption

190. Equitable adoption is an equitable remedy. It is granted, on a case-by-case basis, by
courts using their equitable powers. Because the court must consider many factors in determining
whether to find an equitable adoption, and to make such a determination requires the development
of a detailed factual record, see, e.g., Lankford v. Wright, 489 S.E.2d 604 (N.C. 1997) (reversing
summary judgment because equitable adoption cases require full development of factual record),
each situation must be decided on a case-by-case basis (as would be the situation in the granting
of any equitable relief). See also Katie A. Fougeron, Note, Equitable Considerations for Families
with Same-Sex Parents: Russell v. Bridgens, 264 Neb. 217, 647 N. W.2d 56 (2002), and the Use of
the Doctrine of In Loco Parentis by Nebraska Courts, 83 NEB. L. REV. 915, 931 (2005) ("[C]ourts
in Nebraska should apply the equitable doctrine of in loco parentis to cases involving families
with same-sex parents in order to properly provide for the child's best interests on a case-by-case
basis .... ) (emphasis added); Jessica A. Shoemaker, Comment, Like Snow in the Spring Time:
Allotment, Fractionation, and the Indian Land Tenure Problem, 2003 WiS. L. REV. 729, 784
(proposing "equitable distribution" determined on a "case-by-case basis" with respect to

allocation of Native American lands).
191. To this end, the proposal does not include any measure of discretion over the amount of

the inheritance as do the maintenance-type intestate statutes of the United Kingdom and Canada.
As to the difference between the fixed, more easily administered, intestacy statutes of the United
States and family maintenance intestate succession schemes, Professor Gary observes:

In the United States, probate law in general and intestacy laws in particular have long
relied on fixed rules and limited discretion. By contrast, a system developed in New
Zealand and now in use in the states of Australia, in England and in most of the Canadian
provinces provides for a substantial degree of judicial discretion. Testator's family
maintenance provides that the court can rearrange the decedent's estate plan, either an
intestate distribution or a will, pursuant to a petition by any person provided for under the

statute.

Gary I, supra note 3, at 67 (footnotes omitted). Certainly, any such scheme would be more

difficult to administer than current statutes in the United States.
192. First Nat'l Bank v. Phillips, 344 S.E.2d 201 (W. Va. 1985).
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doctrine to include such inheritance. 193  The argument usually raised in
opposition to such inheritance is that the parents, by not adopting the child as
promised, and by raising the child, have set the stage for the equitable
adoption; no behavior on the part of the parents' relatives contributed to the
situation. Thus, the child as heir would be "foisted" on these relatives. This
argument is specious. When a person decides to create a family by birth or
legal adoption, that person's relatives usually do not participate in the decision.
Arguably, every child is "foisted" on his ancestors and collateral relatives as an
heir. Thus, this proposal would make the child who fits into the new category
of "child" an heir for all inheritance purposes, not merely an heir of the
immediate family heads who raised the child.

As criticism of this plan, critics may raise the issue of its potential for dual
inheritance. If a child is raised in a family that is not his adopted or birth
family, and that child inherits from the head of that family, the child might
also, at some time, inherit from his birth parents or other biological kindred.
With a legal adoption, in most states, the child's relationship with the birth
family is severed, the child is transplanted into the adoptive family, and the
child inherits only from adoptive kindred (and only adoptive kindred inherit
from the child). 194 With the proposed plan, since there is no effect on the birth
relationship of the child being found to be a "family member" of the "raising
family" for inheritance purposes, the child could inherit both from the "raising
family" and from his biological family members. The potential for such dual
inheritance concerns commentators in other contexts, especially regarding a
legally adopted child. 195 Such a situation is deemed "unfair" to others who
have the opportunity to inherit in only one family.196

193. See supra notes 74-75 and accompanying text.
194. See, e.g., Gary II, supra note 35, at 656. Regarding inheritance rights, Professor Gary

states that "adoption cuts off the right of inheritance as between the adopted child and the
biological relatives." Id. Some statutes make exceptions in special circumstances, such as where
a child is adopted by a stepparent subsequent to the death of the child's parent; inheritance from
the biological family of the deceased parent is not cut off. See, UNIF. PROB. CODE § 2-114
(amended 1990); N.Y. DOM. REL. LAW § 117 (McKinney 1999 & Supp. 2008).

195. Professor Rein observed:

The courts that permit [a legally adopted child] to inherit from his blood relatives are
actually assuming that natural filiation must survive adoption. The upshot of this
assumption is that the adoptee is given dual sources of inheritance. This right to inherit
from two sets of relatives, natural and adoptive, affords the adoptee an advantage denied

biological children.
Rein, supra note 1, at 725 (footnote omitted). Another commentator on the adoption issue states,
"dual inheritance is contrary to public policy." Richard F. Storrow, The Policy of Family Privacy:
Uncovering the Bias in Favor of Nuclear Families in American Constitutional Law and Policy
Reform, 66 MO. L. REv. 527, 607 (2001).

In a different context, some of the issues arising in the complicated area of post-mortem
conception, a recent commentator opined:
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But there is an alternative view of the issue. First, it is not likely that the
child will be inheriting from or through his birth parents. In few cases will a
birth parent, who was unable to raise the child himself, be in a position to have
a significant probate estate. Members of the extended birth family might have
some assets, and it is possible that the child will inherit from them; but the
cases in which the child would also have inherited from such comparable
relatives in the raising family would probably be few in number. Moreover,
under traditional intestate succession statutes, a child may inherit from parents
and from other family members as well. 197  So, current inheritance law
contemplates inheriting from parents and "other relatives." Only the
possibility that the "others" would be in the birth family, and the parents would
be in the raising family, would be different. It would be unusual, indeed, for
the child contemplated by the proposal to inherit from nonparental members of
both families. Of course, the statutory inclusion of a person raised in a family
for purposes of inheritance could be limited to inheritance from and not
through the raising parents, as is the current scope of equitable adoption in
nearly every jurisdiction employing the doctrine. 98 While this is not an ideal
proposal for inheritance through the parents of the raising family, there would
then be no possibility of inheriting from two sets of nonparent relatives. There

[A]ttention should be paid to the consequences of recognizing both the deceased genetic
father and the mother's new partner as legal parents. Is the child entitled to dual sets of
rights? If not, what is the standard for determining whom she inherits from and on whose
account she is eligible for Social Security survivor's benefits? ... I believe it possible to
recognize the child as the heir of both men. Dual inheritance is not unprecedented, having
been recognized in adoption situations; and it seems even more justified here, given the
legal recognition of both men's paternity.

Ruth Zafran, Dying to Be a Father: Legal Paternity in Cases of Posthumous Conception, 8 HOUS.
J. HEALTH L. & POL'Y 47, 100 (2007) (footnotes omitted).

196. A student commentator offered the following:
At first glance, dual inheritance may appear to be favorable to the adopted child.

The potential disharmony and resentment that may result, however, may strain the
adoptee's acceptance into the new family. An adopted child may be treated as an object
of jealousy by the other biological children in the adoptive family because of this extra
inheritance capacity. Moreover, one adoption objective is to provide the adoptee with
equal social and economic resources rather than to put the adopted child in an
advantageous position. Therefore, dual inheritance by an adoptee is incongruous with the
goals of modern adoption law.

Timothy Hughes, Comment, Intestate Succession and Stepparent Adoptions: Should Inheritance

Rights of an Adopted Child Be Determined by Blood or by Law?, 1988 WIS. L. REv. 321, 38-39
(footnotes omitted).

197. See, e.g., N.Y. EST. POWERS & TRUSTS § 4-1.1(a) (noting that the order of death and the
existence of wills determines whether a child could inherit from parent, grandparents, and other
siblings).

198. See supra notes 71-75 and accompanying text.
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would still be, however, the possibility of inheriting from two sets of parents-
the biological parents and the parents raising the child.

The equitable adoption doctrine, as established in those jurisdictions that
recognize the doctrine, does not preclude inheritance from both the equitably
adopting parents and the birth parents. 99 Remedying the inequity of the child
not inheriting from those people who raised him is deemed important enough
to permit the (probably remote) potential for dual inheritance. While the
proposed statutory enlargement of the category of "children" would increase
the potential for such dual inheritance because more children would be entitled
to inherit from the people raising them, it would not create a situation that does
not already exist.

Second, from an emotional, nonlegal standpoint, the child raised by people
other than his birth parents has been deprived of the opportunity to be raised by
those parents, a loss that cannot be quantified. Moreover, a child who has not
been adopted by those people raising him will suffer an additional loss-the
loss of official status in the family-whether the child is aware of his lack of
status while in the family or only learns of this lack at the time of the
decedent's death.200 To deny that child the right to inherit from the people who
raised him would compound any psychological injury that he has suffered.
Thus, he should be entitled to inherit from the people raising him, even if it
means that he will also inherit as the child of his biological parents. Any
unfairness perceived by biological children of the family in which the child is
raised is more than mitigated by the losses that the child has suffered.

The proposed addition to the definition of "child" for intestate succession,
which proposes to include children raised in a family, would also have the
salutary effect of avoiding any issue of whether the child had acquired, through
equitable adoption, the status of an adopted child for other purposes.20 1

199. While there are no apparent commentaries or cases discussing this particular issue, it
seems clear from the cases that an equitable adoption, if found, establishes only the entitlement of

the equitably adopted child to inherit from (and in one jurisdiction through) the equitably
adopting parents, and, in some cases, to obtain other benefits which would accrue to a child of
such parents. The equitable adoption does not have any impact on the child's status due to the

child's birth parents.
200. For a discussion of the role of intestate succession in validating a family member's

relationship to the decedent, see supra note 172 and accompanying text.

201. See supra notes 73-76 and accompanying text. Commentators have suggested that

extending the equitable adoption doctrine to provide these children with a status akin to that of
legally adopted children would wreak havoc with traditional adoptions, because people could get

all of the benefits of an adoption without following the expensive, intrusive, and time-consuming
procedures required by adoption statutes. See supra note 119. Whether this perception is correct

is not an issue here, because this article does not propose to give such a child the status of a

legally adopted child. It seems that simply extending inheritance rights to include more children
than those currently served by the equitable adoption doctrine would not promote the avoidance
of formal adoption proceedings. From an examination of the cases on equitable adoption, it
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Because the relationship would not be labeled an adoption, and because the
statute would only apply to inheritance situations, the child could not use the
finding in other contexts.202

B. The Proposal

As indicated above, the remedy suggested for eliminating of many of the
problems raised by the current equitable adoption doctrine and for providing
inheritance rights for a much broader group of children than those currently
aided by the equitable adoption doctrine is an amendment to state intestate
succession statutes. They should include in the definition of "child," for
intestate succession purposes, biological children, legally adopted children, and
"children raised in a family." As discussed earlier, one state, Texas, does have
a statutory definition of "child" for intestate succession purposes, which
includes "an adopted child, whether adopted by... statutory procedure or by
acts of estoppel." The Texas statute, however, has been interpreted narrowly
to only apply in cases in which the equitable adoption doctrine would apply

203anyway, essentially nullifying the statutory provision. The proposed
definition would not include any reference to "adoption" in the definition of
the additional children to be served by the amendment and would permit
greatly expanded inheritance rights, both with respect to numbers of children
aided and in respect of the rights afforded these children. Moreover, it would
not rely on the finding of a contract or a justification, such as specific
performance or estoppel, thus eliminating the sometimes nonsensical
underpinnings of the equitable adoption doctrine.

In Wheeling Dollar Savings & Trust Co. v. Singer, °4 the West Virginia
Supreme Court went some way toward adopting a new test for equitable
adoption. The court rejected the traditional grounds for finding an equitable
adoption, dispensing of the need to infer a contract where the existence of a
written or oral contract could not be proved, and established a "family
member" test for finding an equitable adoption.205 As noted above, this test
required that "[t]he equitably adopted child.., prove by clear, cogent and
convincing evidence that he has stood from an age of tender years in a position

appears that people decide not to adopt children they are raising because they are not in a position
to adopt-they lack funds, could not meet statutory adoption criteria, or have not gotten custody
of the child from a person who could legally consent to an adoption. Or, as several cases have
revealed, people fail to adopt because they never get around to doing it. Nowhere has it been
established that people choose not to adopt because they know that the children raised by them
will be able to inherit from them.

202. Whether benefits other than inheritance should be extended to include children raised in
a family is beyond the scope of this writing.

203. See supra note 75.
204. 250 S.E.2d 369 (W. Va. 1978).
205. Id. at 371.

HeinOnline -- 54 St. Louis U. L.J. 325 2009

2009] A SUGGESTED SOLUTION TO THE PROBLEM OF INTESTATE SUCCESSION 325

Because the relationship would not be labeled an adoption, and because the
statute would only apply to inheritance situations, the child could not use the
fi d· . h 202m mg m ot er contexts.

B. The Proposal

As indicated above, the remedy suggested for eliminating of many of the
problems raised by the current equitable adoption doctrine and for providing
inheritance rights for a much broader group of children than those currently
aided by the equitable adoption doctrine is an amendment to state intestate
succession statutes. They should include in the definition of "child," for
intestate succession purposes, biological children, legally adopted children, and
"children raised in a family." As discussed earlier, one state, Texas, does have
a statutory definition of "child" for intestate succession purposes, which
includes "an adopted child, whether adopted by ... statutory procedure or by
acts of estoppel." The Texas statute, however, has been interpreted narrowly
to only apply in cases in which the equitable adoption doctrine would apply
anyway, essentially nullifying the statutory provision.203 The proposed
definition would not include any reference to "adoption" in the definition of
the additional children to be served by the amendment and would permit
greatly expanded inheritance rights, both with respect to numbers of children
aided and in respect of the rights afforded these children. Moreover, it would
not rely on the finding of a contract or a justification, such as specific
performance or estoppel, thus eliminating the sometimes nonsensical
underpinnings of the equitable adoption doctrine.

In Wheeling Dollar Savings & Trust Co. v. Singer,204 the West Virginia
Supreme Court went some way toward adopting a new test for equitable
adoption. The court rejected the traditional grounds for finding an equitable
adoption, dispensing of the need to infer a contract where the existence of a
written or oral contract could not be proved, and established a "family
member" test for finding an equitable adoption.205 As noted above, this test
required that "[t]he equitably adopted child ... prove by clear, cogent and
convincing evidence that he has stood from an age of tender years in a position

appears that people decide not to adopt children they are raising because they are not in a position
to adopt-they lack funds, could not meet statutory adoption criteria, or have not gotten custody
of the child from a person who could legally consent to an adoption. Or, as several cases have
revealed, people fail to adopt because they never get around to doing it. Nowhere has it been
established that people choose not to adopt because they know that the children raised by them
will be able to inherit from them.

202. Whether benefits other than inheritance should be extended to include children raised in
a family is beyond the scope of this writing.

203. See supra note 75.
204. 250 S.E.2d 369 (W. Va. 1978).
205. Id. at 371.



SAINT LOUIS UNIVERSITY LA W JOURNAL

exactly equivalent to a formally adopted child.'
,
2

0
6  The court then listed

"[c]ircumstances which tend to show the existence of an equitable
adoption.",20

7 Such circumstances included many of the factors considered by
courts of other jurisdictions as relevant to the finding of an equitable adoption:
on the issue of the existence of a contract as circumstantial evidence from

which the existence of a contract to adopt can be inferred; 2
0

8 on the issue of
specific performance as possible consideration for the contract or as evidence

of the child's performance of his part of the bargain; or on the issue of estoppel
as proof that the child and people surrendering custody performed, the
decedent received the benefit of the services of the child in the family, and the
child detrimentally relied on the decedent's promise to adopt and, thus, the
decedent and his estate should be estopped from claiming that an adoption had
not occurred. These factors included evidence about the services performed by
the child, about the representations concerning status made to and about the
child, about the relationship between the child and the people raising the child,

and the like. The court also indicated that certain factors, such as abandonment
of the people raising the child, might weigh against the finding of an equitable

adoption.
20 9

The designation of "family member" is attractive as a potential category
for children who would come within the proposed expanded definition of child
for intestate succession purposes. This proposal does not adopt, whole cloth,
the Wheeling Dollar test. Of course, as argued above, the finding that a child
was entitled to inherit would not be called an "equitable adoption" because,

among other things, the term "adoption" connotes a situation in which, had the
people raising the child attempted to adopt the child, they would have been
successful. This is not necessarily the case; the family head(s) might not have
been able to meet the statutory criteria for adoption. Moreover, using the term
"adoption" suggests that the environment in which the child had been raised
was a suitable setting to raise a child. Again, because no one investigated the

environment to make such a determination, it is possible that the environment
was unsuitable. If equitable adoptions depended on a finding that all statutory
requirements for statutory adoption were satisfied when adoption is sought,
even fewer equitable adoptions would be found. This goal is not to limit relief
to such circumstances, but simply to note that calling the relief any sort of
"adoption" conveys a false impression.

Next, while the decision in Wheeling Dollar should result in granting relief
to more children than those to whom relief would be granted under the

206. Id. at 373.
207. Id. For the list of circumstances identified by the court, see supra note 66.

208. See supra notes 28-34 and accompanying text and notes 52-63 and accompanying text.

209. 250 S.E.2d at 374. For a discussion of cases considering the probative value of certain

"negative" circumstances, see supra note 28.
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209. 250 S.E.2d at 374. For a discussion of cases considering the probative value of certain

"negative" circumstances, see supra note 28.
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traditional equitable adoption doctrine because of its rejection of the need for
finding a contract to adopt, 21 the Wheeling Dollar test fails to include most of
the children who deserve relief. Many children would not fall within the
requirement that the child occupy a position "exactly equivalent to a formally
adopted child., 2 11 The remedy should be available in many situations in
addition to those in which the child's experience has been "as if' legally
adopted. Many cases involve situations in which a legal adoption would not

212have been possible. Moreover, the "circumstances" of many children are
quite different from those contemplated by the Wheeling Dollar court, 213 yet
those children should be able to inherit from the people who raised them or are
currently raising them.

In any family arrangement recognized by the new statutory designation as
providing the potential for a child to be entitled to inheritance rights, there will
have to be at least one head of the household. It is that person, or those
persons (if more than one head of household can be identified), from whom
(and through whom) 214 the child will be entitled to inherit. In most
arrangements, this will be one male and one female person, married to or
committed to one another, who will be raising one or more children. 215 In
other cases, however, the household could be headed by a grandparent or other
blood relative of the children being raised,216 a same-sex couple 217 raising
children born to one of the partners, adopted by one of the partners, or neither
born to nor adopted by either of the partners but being raised by them, or a
single person raising children who were not born to or adopted by that

person.218 For ease of administration, 219 the statutory plan would not extend to
situations in which no person could be identified as the head of household, the
putative parent. Thus, an arrangement of adults living together communally
and raising their children communally would not be included.

The statute would also require that the child live in the family unit for
some period of time during the child's minority. It would not require that the

210. Wheeling Dollar Sav. & Trust Co. v. Singer, 250 S.E.2d 369 (W. Va. 1978).
211. 250 S.E.2d at 373.
212. See supra notes 44-47 and accompanying text and note 52.
213. For the enumeration of the "circumstances" considered relevant by the West Virginia

court, see supra note 75.
214. For a discussion of inheritance through the parent in an equitable adoption situation, see

supra notes 80-85 and accompanying text.
215. Included in this group would be most stepparent situations. See Engel, supra note 3.
216. See Knaplund, supra note 3; Higdon, supra note 3.
217. See Trast, supra note 137; Woodhouse, supra note 137.
218. See Brashier, supra note 3; Foster, supra note 6.
219. For a discussion of the fact that one of the identified purposes of intestate succession

statutes is to provide ease of administration and a plan for orderly succession to property.
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child have lived in that arrangement "from tender years; ' 22° sometimes cases
involve children who have lived in more than one custodial arrangement
during their youths.22  The test should be whether the child lived in the family
full-time for more than half of his minority. If the child is over the age of
eighteen at the death of the household head from whom the child seeks to
inherit, the child will have had to live in the family for more than nine years. If
the child is under the age of eighteen at the time of the death, then the child
will have had to live in the family for more than half of his life. This provision
would avoid the difficulty of the child claiming to be a family member of
several families. He would be able to claim only the family with which he
spent more than half of his childhood. Of course, this eliminates from
statutory coverage those children who have not resided with any family for
such an extended period of time.222 The statutory protection, however, is not
designed for such situations because a child that changed custody several times
in his life arguably may not have become a "family member" of any unit.
However desirable it might be to help all children raised outside their birth or
adoptive families, a line must be drawn somewhere. To avoid claims of

223membership in two or more families, the statute should require that the childhave been in the situation for more than half of his childhood.

220. Wheeling Dollar Sav. & Trust Co. v. Singer, 250 S.E.2d 369, 373 (W. Va. 1978).
221. See, e.g., O'Neal v. Wilkes, 439 S.E.2d 490 (Ga. 1994) (noting that the child lived in

several different custody arrangements between ages eight and twelve).

222. For example, unfortunately, the proposed statutory definition would not provide
inheritance rights for the child in O'Neal, because the child resided with her ultimate family, the

family from whose member she sought to inherit, starting at the age of twelve. Id. This
requirement would also exclude a child brought into a family as an infant if the parent or parents
died shortly after the child's arrival and before the child had doubled, in his residence with the
family, his time on earth, and before he could be legally adopted into the family. To cover those
cases in which adoption had been anticipated and the adoptive parents had moved, in a timely
manner, to finalize the adoption, but such finalization had not yet occurred at the time of the
death, the statute might include an exception to the "half childhood" rule. This would be
necessary because the initiation of an adoption would require the consent of the birth parents,
thereby cutting off from the child a potential alternative source of support. The exception would
include only those situations in which a formal adoption had been initiated but not yet completed.

223. Permitting a child to claim membership in more than one family into which he had
neither been born nor adopted would compromise the goal of intestate succession statutes
promoting ease of administration of estates. This is not to suggest, however, that the child not be
permitted to inherit from his family of birth. See supra notes 194-97 and accompanying text.
The ability of the child to inherit from the family raising the child would not give the child the

status of an adopted child, and thus, the child would still be a member of his birth family unless
his connection with the birth family had been severed by some sort of termination of the parental
rights of the birth parents. Unless legislatures and courts are willing to recognize some
alternative status to legal adoption, which would give the child the same status in the raising
family as would be given to a legally adopted child, the anomaly of the child being able to inherit
in the family raising the child and still be a member of his birth family for various purposes will
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Another sensible constraint would require that the child be a member of
the family from which he wishes to inherit at the time of the decedent's death
or at the time the child reaches his majority, whichever is earlier. Exceptions
could exist for children who were temporarily living outside the family
because of exigent circumstances. But the requirement that the child be a
family member up to the time of his majority, or that he have spent more than
half of his life being a member of the family, and that he is a family member at
the time of the death of the person from whom he wishes to inherit, avoids the
problem of a child who was no longer a member of the family seeking to
inherit. For example, if the child left the family permanently because of a
foster care placement with another family, he would not be considered a child
of the prior family for purposes of inheritance. But after a child reaches
majority while in the custody of a particular family, he should remain a
member of that family for purposes of inheritance, regardless of his living
arrangements. A child who has been raised in his birth family or in his legally
adoptive family, and who has achieved his majority, is entitled to inherit
regardless of the relationship he maintains with his family subsequent to
reaching his majority.

The statutory inclusion would eliminate any consideration of issues such as
how the child behaved in the family, what the child was called, what the child
called the family head, how the child was represented to the outside world,
what representations were made to the child about his relationship to the
family, and so forth. The traditional equitable adoption doctrine is burdened
with such inquiries because of the premise that the child has been disappointed
by the parents-the child did all that was required of a child, maybe even
believing that he was a biological child or an adopted child of the family in
which he was raised, but was not adopted by the people raising him. The
proposed statutory plan would not place a premium on falsehood and
misrepresentation. Whatever the child's belief, whether he knew he was not
adopted, or whether he believed that he was, the child's situation is the same.
He has been raised in a family, and the head of that family died without having
a will in place. Why should the fact that he was fooled make any difference?
Moreover, a child in a family of birth or legal adoption does not have to meet
performance criteria-calling his parents "Mom" and "Dad," doing household
chores, attending to his parents in their old ages-to inherit. He can act in any
number of ways and still inherit. Only if the parent decides to write a will that
does not include the child will the child fail to take from the parent's estate.
The requirements should be the same for the "child raised in a family."

continue. The lack of status in the family raising the child is particularly troubling where the
rights of the birth parents have been terminated. Any proposal to remedy such a situation is
beyond the scope of this writing, however.
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This is not to say that there should be no tests other than living in the
family for more than half the child's minority. Any test, however, should
relate to how, given the purposes of the intestate succession statutes, these
purposes would be achieved by permitting the child to inherit and whether the
family unit in which the child was raised would be considered a family for
purposes of the statute. This inquiry would involve an examination of the
functioning of the family unit to determine whether it acted as a family-a
group of people living together and working together to accomplish joint goals.
For purposes of the statutory inclusion of "child raised in a family," however,
there would be the further limitation that the family unit had a recognized head
or heads, the parents, from whom the child would be seeking to inherit.224

Of course, very little inquiry would be required if the setting in which the
child was raised mimicked the traditional family structure of mother, father,
and children being raised by mother and father, with the only reason for relief
sought under the statute being that the child had not been adopted into or born
into the immediate family raising him. Step-families, single parent families,
and same-sex partner families should also not require much scrutiny, because
most of these arrangements are structured along traditional lines. Moreover,
most cases of relatives raising children who are not their birth children would
also be easily resolved if these families followed the traditional pattern. In
situations that are less traditional, so long as a family "head" could be

225identified, the statutory definition could still be employed.
Including children raised in families other than in their immediate birth

families, or in adoptive families, the definition of "child" is consistent with the
recognized purposes behind intestate succession statutes. As to the question of
the decedent's intent, of course, the decedent has not expressed his individual
intent since he failed to write a will. The best that can be done is to try to
accomplish the intent of the "average intestate decedent." As noted above,
studies of still living people tend to show that a person expects that his
property would go to his spouse, primarily, and then to his children.221 Mostpeople are concerned that the individuals who have depended on them during

224. See supra note 165 and accompanying text.
225. See supra note 72 and accompanying text. Many of these family situations, such as step

families, could involve the possibility of dual inheritance if the child is permitted to inherit from a
person raising the child who is not the child's biological or adoptive parent. For example, a
stepparent married to one of the child's biological parents, and potentially from both of the
child's biological parents. In fact, as discussed above, the potential for dual inheritance is present
in equitable adoption situations as the doctrine is currently applied. But the potential for dual
inheritance under the proposed scheme should not be a reason to deny inheritance rights to
children raised in a family, and is simply a by-product of the fact that the child, who has not
achieved the legal status of an adopted child of the family in which the child is being raised, still
has legal ties to his birth parents.

226. See supra note 151 and accompanying text.
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their lives will be taken care of after their deaths. This attitude could
reasonably be extended to children who were raised by them, even though the
children had not been formally adopted into the family. Any person who
would want a succession scheme in which such children are not included (or a
scheme in which his property did not descend and be distributed to those
people for whom he had some responsibility during his lifetime) would need to
write a will.

The intestate succession statute's purpose of effectuating a decedent's
probable intent to provide for those who depended on the decedent during his
lifetime parallels a community purpose of ensuring that dependents are able to
survive financially after the death of a family head. In general, society benefits
from current statutes that send the decedent's money to his spouse and
children, because these family members likely depended on the decedent for
financial support and/or participated in the accumulation of family wealth by

227performing their family functions. To fail to recognize this dependence
and/or contribution would be unfair and could lead to impoverished surviving
family members who would then become dependent on the government for

228their welfare. Moreover, failure to recognize indirectly, through inheritance
laws, the contributions and status of close family members could cause
psychological difficulties in survivors who are already struggling with their
grief.229 A statute that would include children raised in a family would be
consistent with the accomplishment of these social goals. The child will
ordinarily have been dependent on the decedent during the decedent's lifetime
(at least, during the child's minority), and the child, who participated in the
functioning of the family arrangement, would suffer emotional damage were
he to be excluded from sharing in the decedent's estate. This, of course, might
be most evident in situations in which the child believed that he had been born
or adopted into the family raising him. But any child who has been raised in a
family would be upset by being excluded from inheritance from the decedent's
estate.

Finally, in view of ease of administration of estates and an orderly plan of
succession to property, adding children raised in a family to the definition of
"child" for intestate succession purposes would not seriously undermine this
goal. While it is true that the claims of such children would require the
administrator of an estate to scrutinize these claims to determine whether they
should be included, most cases would be easily decided on the basis of the
number of years the child spent in the family and the nature of the family.
Difficult cases might lead to litigation, but the current common law doctrine of
equitable adoption necessarily leads to litigation in every case in which such a

227. See supra notes 164-166 and accompanying text.
228. See supra note 166 and accompanying text.

229. See supra note 168 and accompanying text.
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claim is made. 23  An administrator cannot, at present, include a child in the
participation of an estate on the basis of equitable adoption without a judicial
determination that the child satisfies the criteria of the doctrine.231  The
proposed statutory amendment would give the administrator authority to
include such children in an intestate distribution without judicial intervention.
In many cases, it is expected that the case will not require a trial because no
one will object to the inclusion of the child as an heir, especially after such a
statute was implemented and people's expectations would fall into line with its
requirements. Moreover, in a number of cases in which equitable adoption is
sought, there are no competing interests of biological or adopted children, but
only the claims of more remote blood relatives, or of the state in an
escheat232--claims which most likely would not be pursued if the statute were
in place.

233

A natural consequence of the proposed statutory resolution inheritance
rights of children raised in, but not born or adopted into, a family would be that
the child not only becomes an heir of the parents but also relatives of the
parents in appropriate circumstances. The child would be permitted to inherit

234through the parents as well as from the parents. Since the child would be a
"child" for all intestate succession purposes (as would be biological and
adopted children), the child would have all inheritance entitlements of any
other child.

IV. CONCLUSION

The common law doctrine of equitable adoption is inequitable (treating
similarly situated children differently based on arbitrary criteria),
underinclusive (excluding children who had not been members of traditional
families), and poorly named (suggesting, by its name, that the people involved
in the family circumstances at issue could successfully undertake a legal
adoption had they attempted to do so). Moreover, the legal theories upon
which the doctrine is justified-specific performance and estoppel-are not
defensible and lead directly to the inequity of the doctrine.

There must be a solution to the surprisingly frequent situation in which a
child has been raised in a family into which the child has not been born or

230. See supra notes 189-91 and accompanying text.
231. See supra note 190-91.
232. See supra note 119 and accompanying text.
233. In a traditional equitable adoption case, the administrator of the decedent's estate will

have identified the decedent's heirs according to the intestate succession statute. Then the child
will have to petition a court to be declared an heir, necessitating judicial intervention. If the

child's status as heir is provided in the statute, it is not as likely that other potential heirs,

especially those of more remote degree, would initiate an action.
234. For discussion of this issue, see supra note 75 and accompanying text.
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legally adopted, and then seeks to inherit from the family head by intestate
succession. Such children are not currently included in intestate succession

235statutes. The definition of "child" or "issue" in such statutes should be
amended to include "children raised in a family." Adopting a "family
member" test for such situations would make relief available to many
deserving individuals without doing disservice to current statutory schemes.

235. See supra note 75.
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