HeinOnline -- 67 Wash. & LeelL. Rev. 56 2010



STICKY COPYRIGHTS 57

for an adequate and full consideration in money or money’s worth," the gross
estate includes the value of all property,

to the extent of any interest therein of which the decedent has made a
transfer . . . under which he has retained for his life or for any period not
ascertainable without reference to his death or for any period that does not
end before his death the possession, enjoyment, or right to income from, the

property.'®

An author’s termination interest is like a reversionary interest insofar as the
author can repossess the copyright by delivering the requisite notice and
surviving until the termination period.'”® If the author delivers the notice
during lifetime but dies before the window opened, the copyright would
become payable to the author’s estate.'” Thus, just as with a reversionary
interest, the value of the giving author’s copyright, less the value of the donee’s
interest in the property, likely will be included in the author’s estate under
LR.C. § 2036."?

Observe that the Code does not specify whether rights that arise by
operation of law (as opposed to the terms of a property transfer) are "retained”
interests for purposes of LR.C. §2036(a)(1) or LR.C. §2036(a)(2).""
Administrative rulings and case law provide some illumination. In Revenue
Ruling 2004-64,'* the Service addressed the impact of an express trust term or
a local law that requires the trust grantor to be reimbursed for any income tax

decedent has retained "the right, either alone or in conjunction with any person, to designate the
persons who shall possess or enjoy the property or the income therefrom").

189. Id. § 2036(a)(1).

190. Seeid. § 2038(b) ("For purposes of this section, the power to alter, amend, revoke, or
terminate shall be considered to exist on the date of the decedent’s death . . . whether or not on
or before the date of the decedent’s death notice has been given or the power has been
exercised.").

191. Seeid ("[1]f...notice has not been given or the power has not been exercised on or
before the date of his death, such notice shall be considered to have been given, or the power
exercised, on the date of his death."). For that reason, survival until actual delivery of written
notice has the same legal effect as survival until actual termination.

192. Although Part IV.B.1 primarily discusses the application of I.R.C. § 2036(a)(1),
L.LR.C. § 2036(a)(2) should apply as well.

193. See LR.C. § 2036 (2006) (stopping short of discussing retained interests beyond
possession, the right to designate possession to others, and the right to vote). Note that the
meaning of retention for purposes of LR.C. § 2036(a)(1) is not necessarily applicable to other
estate tax sections. Swupra Part II1.B.4.

194. Rev. Rul. 2004-64,2004-2 C.B. 7 ("When the grantor of a trust, who is treated as the
owner of the trust under subpart E, pays the income tax attributable to the inclusion of the
trust’s income in the grantor’s taxable income, the grantor is not treated as making a gift of the
amount of the tax to the trust beneficiaries.").
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attributable to the trust.'®® In either case, the Service ruled, the full value of the
trust’s assets is includable in the grantor’s estate for purposes of LR.C.
§ 2036(a)(1)."””® Thus the Service considered irrelevant the issue of whether
"retention” was accomplished by an affirmative provision in the instrument of
transfer or by reason of a state statute.'®’

In contrast to the position taken by the Service, there is case law that
suggests that rights conferred on a taxpayer solely by operation of state law do
not satisfy the retention requirement. In Wyly v. Commissioner,'*® the decedent
transferred community property to an irrevocable trust that paid income to his
wife for life, remainder to be held in further trust for the couple’s
grandchildren."” Under applicable Texas law, the decedent had a community
property interest in the income from the trust.>® The Fifth Circuit ruled that
rights bestowed on the decedent by state law did not constitute the retention of
a "right to income" for purposes of LR.C. § 2036(a)(1).2"" In the Fifth Circuit
at least, then, explicit retention of a right—not a right arising by operation of
state law—is a condition precedent to estate tax inclusion under LR.C.
§ 2036(a)(1).2” But because the position taken by the Service in Revenue

195.  See id. ("[W]hat are the gift tax consequences when the grantor pays the income tax
attributable to the inclusion of the trust’s income in the grantor’s taxable income, and . . . if,
pursuant to the governing instrument or applicable local law, the grantor may or must be
reimbursed by the trust . . . ?").

196. Seeid. ("If . . . the grantor must be reimbursed by the trust for the income tax payable
by the grantor that is attributable to the trust’s income, the full value of the trust’s assets is
includible in the grantor’s gross estate under § 2036(a)(1).").

197. See id. ("If ... the trust’s governing instrument or applicable local law gives the
trustee the discretion to reimburse the grantor for that portion of the grantor’s income tax
liability, the existence of that discretion . . . will not cause the value of the trust’s assets to be
includible in the grantor’s gross estate.").

198. Wyly v. Comm’r, 610 F.2d 1282, 1294 (5th Cir. 1980) ("It is our conclusion that
§ 2036(a)(1) does not sweep the value of these transfers into the donor’s gross estate.").

199. Id. at 1285.

200. See id. ("The crucial portions of that body of Texas law are those which cause the
income from the separate property of a spouse to be the community property of both spouses.").

201. Seeid. at 1294 ("To summarize our review of federal and state law, we have held that
the donor’s community property interest in the income produced by these transferred properties
is so limited, contingent, and expectant that it does not amount to a ‘right to the income,” within
the Act....").

202. See id. ("We do not believe that an interest, created solely by operation of law as the
unavoidable result of what was in form and within the intendment of the parties the most
complete conveyance possible, is a retention within the Act."); Comm’r v. Hinds, 180 F.2d 930,
932 (5th Cir. 1950) ("[W]hether the income be regarded as separate property of the wife or as
community income from the wife’s separate property, the taxpayer retained neither ‘the
possession or enjoyment of, or the right to the income from,’ the property so as to make
applicable Sec. 811(c)(1)(B) . ...").
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Ruling 2004-64 points in the other direction, it is difficult to predict the tax
results with certainty.?®® Note also that the estate might argue that the decedent
never made the requisite transfer, in that rights were not volitionally conferred
on the heirs.”® Also, even assuming that the section can be triggered where the
decedent’s rights are conferred solely by operation of law, I.R.C. § 2036 might
be inapplicable because it can apply only when a decedent makes a transfer.”®

Consider the application of LR.C. § 2037 in the case of a giving seller who
dies before the termination window opens. Under L.R.C. § 2037, the value of a
decedent’s gross estate includes the value of all property:

to the extent of any interest therein of which the decedent has . . . made a
transfer (except in the case of a bona fide sale for an adequate and full
consideration in money or money’s worth), by trust or otherwise, if—

(1) possession or enjoyment of the property can, through ownership
of such interest, be obtained only by surviving the decedent, and

(2) the decedent has retained a reversionary interest in the
property ... and the value of such reversionary interest
immediately before death of the decedent exceeds 5 percent of the
value of such property.2®

In effect, LR.C. § 2037 includes in the decedent’s gross estate transfers that are
essentially testamentary in nature.2”” For LR.C. § 2037 to apply, four tests must
be satisfied. First, there must be a transfer by the decedent.”® Second, the
heirs’ "possession or enjoyment of the property” must be conditioned on
surviving the decedent>® Third, the decedent must have "retained an interest

203. It is possible to reconcile Rev. Rul. 2004-264 with these cases. Compare Rev. Rul.
2004-64, 2004-2 C.B. 7 (positing the affirmative retention of the right to receive distributions
from the trust), with Hinds, 180 F.2d at 932 ("[T]he taxpayer retained neither ‘the possession or
enjoyment of, or the right to the income from,’ the property . . . ."), and Wyly, 610 F.2d at 1294
("We have further held that the interest arises only by operation of a mandatory definition
contained in the Texas constitution which spouses may not circumvent, and that thus it is
neither ‘retained’ within the meaning of the Act, nor arisen ‘under’ the transfers concerned.™).

204. Seel.R.C. § 2036(a) (2006) ("The value of the gross estate shall include the value of
all property to the extent of any interest therein of which the decedent has at any time made a
transfer . . . ." (emphasis added)).

205. See Estate of Skifter v. Comm’r, 468 F.2d 699, 703 (2d Cir. 1972) ("[I.R.C. § 2036] is
clearly not triggered in this case because it only applies to a power retained by the grantor over
the income from property when he transferred it to another.").

206. LR.C. §2037(a).

207. Revenue Act of 1916, Pub. L. No. 64-271, § 202(b), 39 Stat. 756, 777-78 (1916).
208. LR.C. §2037(a).

209. Id. § 2037(a)(1); RICHARD B. STEPHENS ET AL., FEDERAL ESTATE & GIFT TAXATION
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in the property that may bring the property back to the decedent."*'" Fourth, the
value of the decedent’s interest immediately before death must exceed five
percent of the value of the property.*"!

Unlike L.R.C. § 2036, L.R.C. § 2037 clearly contemplates that it may apply
even when the decedent’s retained right arises by operation of law.2'? Thus, the
decedent’s termination right can result in inclusion under this section in that, as
the section requires, the decedent’s spouse and heirs can only enjoy their rights
by surviving the decedent. Nonetheless, the section will not apply if the value
of the decedent’s interest immediately before death is less than five percent of
the value of the copyright (inclusive of the value of the termination right). Nor
will it apply if the decedent is found not to have made a transfer because the
creation of the termination rights is nonvolitional in nature >

Under L.R.C. § 2038, the value of a decedent’s gross estate includes any
interest in property of which the decedent has at any time made a transfer
(except, as under LR.C. § 2036, "in the case of a bona fide sale for an adequate
and full consideration in money or money’s worth") where enjoyment of the
property was subject to the decedent’s power to revoke, alter, amend, or
terminate.”’* Note that unlike LR.C. §§ 2036 and 2037, LR.C. § 2038 has no
retention requirement. A giving author in effect possesses a right to revoke the
interests of the transferee (with respect to the copyright) and the interests of his
or her heirs (with respect to the termination rights) at certain times.>"> Should
this author die before the period for exercise of the termination right, however,
no amount should be included in the author’s estate under L.R.C. § 2038,2'¢ for,
unlike LR.C. § 2036, I.R.C. § 2038 does not apply where the decedent’s power
had been subject to an outstanding contingency at the time of death.?'” The

9 4.09{1] (8th ed. 2002).

210. LR.C. § 2037(a)(2) (2006).

211. Id

212. Treas. Reg. § 20.2037-1(f) (1958). .

213. See supra Part II1.B.2 (discussing the nonvolitional nature of termination rights).

214. LR.C. § 2038(a)(1).

215. SupraPartIL

216. Seel.R.C. § 2038(a)(1) (2006) ("The value of the gross estate shall include the value
of all property . .. where the enjoyment thereof was subject at the date of his death to any
change through the exercise of a power . . . to alter, amend, revoke, or terminate . . . ."). The
statute also includes property in the gross estate "where any such power is relinquished during
the 3-year period ending on the date of the decedent’s death." Id. As discussed earlier, the

imposition of gift tax requires some showing of voluntariness. Supra Part IIL.B.2. This assumes
all relevant notice requirements have been met. Supra Part II.

217. See Treas. Reg. § 20.2038-1(b) (as amended in 1962) ("[S]ection 2038 is not
applicable to a power the exercise of which was subject to a contingency beyond the decedent’s
control which did not occur before his death . . . .").
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requirement that the author be alive at the time the termination window
opens—a contingency that did not occur—precludes application of L.R.C.
§ 2038.2"®

Consider whether L.R.C. § 2041 might apply to the giving author who dies
before the termination period. Under LR.C. § 2041, the value of a decedent’s
gross estate includes "any property with respect to which the decedent has at
the time of his death a general power of appointment."*'> A general power of
appointment is any "power which is exercisable in favor of the decedent, his
estate, his creditors or the creditors of his estate."”** When a giving or selling
author transfers an interest in a copyright, federal copyright law creates in the
author the right to reappoint the property to himself or herself.*' But is a
copyright termination right a general power of appointment?

The Treasury Regulations define as outside the scope of L. R.C. § 2041 any
power existing as of a decedent’s date of death that is subject to conditions
precedent.”? If a giving author dies before a copyright termination right is
exercisable, then the condition precedent has not been satisfied and no amount
should be included in the author’s gross estate.””® To illustrate, consider this
example:

Hypothetical 4. X transfers property in trust, payable to Y upon request,
"when and if the Washington Nationals win a World Series during ¥’s
lifetime.” Y dies without the Washington Nationals ever having won a
World Series.

In Hypothetical 4, Y’s power is exercisable only if and when the Washington
Nationals win the World Series. Such a win did not occur during ¥’s lifetime
and, therefore, Y does not have a general power of appointment for purposes of
LR.C. § 2041.*** By analogy, where a giving author transfers a copyright to

218.  Seeid. ("[S]ection 2038 is not applicable to a power the exercise of which was subject
to a contingency beyond the decedent’s control which did not occur before his death . . . .").

219. LR.C. § 2041(a)(2).

220. Id. § 2041(b)(1).

221.  See supra Part II (discussing the conditions under which an author may exercise his
right to terminate a transfer of the copyright).

222, Treas. Reg. § 20.2041-3(b) (1997) ("[A] power which by its terms is exercisable only
upon the occurrence during the decedent’s lifetime of an event or a contingency which did not
in fact take place or occur during such time is not a power in existence on the date of the
decedent’s death."). For example, if a decedent was given a general power of appointment
exercisable only after he reached a certain age, only if he survived another person, or only if he
died without descendants, the power would not be in existence on the date of the decedent’s
death if the condition precedent to its exercise had not occurred. Id.

223. Id

224. Id
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another, that transfer is revocable if the author lives to deliver the requisite
termination notice.”* If the giving author dies before the termination window
opens, the author could not have a general power of appointment.”*® The
results under I.R.C. § 2041 may be different, however, if the author dies during
or after the period of termination.””’ In addition, an argument also might be
made by the author’s estate that LR.C. § 2041 does not apply to a self-created
power.

Finally, LR.C. § 2033 cannot apply given that the decedent could not
control by will the disposition of the termination right or any other interest in
the copyright at her death.

2. Ifthe Giving Author Dies During Period of Termination

Consider next the tax consequences of a giving author’s death during the
period in which she may exercise the termination right. In such a case,
inclusion in the author’s gross estate may occur under these sections: 1.R.C.
§§ 2036(a)(1), 2036(a)(2), 2037, and 2038.2° To begin, consider these facts:

225. See supra note 31 and accompanying text (explaining that as long as notice is given,
the author can die before termination actually occurs and the copyright still becomes part ofhis
or her estate).

226. See Treas. Reg. § 20.2041-3(b) (1997) (explaining that only if the condition precedent
to the power of appointment has occurred can the decedent exercise that power).

227. SeelR.C. § 2041(a)(2) (2006) ("[T)he power of appointment shall be considered to
exist on the date of the decedent’s death ... whether or not on or before the date of the
decedent’s death notice has been given or the power has been exercised.").

228. See Treas. Reg. § 20.2041-1(b)(2) (1997) ("For purposes of §§ 20.2041-1 t0 20.2041-
3, the term ‘power of appointment’ does not include powers reserved by the decedent to himself
within the concept of sections 2036 through 2038."); see also L.R.S. Priv. Ltr. Rul. 89-16-032
(Jan. 19, 1989) ("Section 20.2041-1(b)(2) of the Estate Tax Regulations provides that, for
purposes of sections 20.2041-1 to 20.2041-3, the term ‘power of appointment’ does not include
powers reserved by the decedent to himself within the concept of sections 2036 to 2038.").

229. InfraPart IV.C.1; see also Mitchell M. Gans et al., Postmortem Rights of Publicity:
The Federal Estate Tax Consequences of New State-Law Property Rights, 117 YALE L.J.
Pocker PART 203, 203, 206-09 (2008), available at http://www.yalelawjournal.
org/images/pdfs/658.pdf (discussing the disadvantages of a California state law that permits
descendible rights of publicity without limiting the decedent’s ability to control the disposition
of any postmortem rights of publicity); Mitchell M. Gans et al., The Estate Tax Fundamentals of
Celebrity and Control, 118 YALE L.J. POCKET PART 50, 51 (2007), available at
http://www.yalelawjournal.org/images/pdfs/709.pdf (stating that L.R.C. § 2033 "applies only
where the decedent has the ability to exercise post-death control”).

230. See Helvering v. Safe Deposit & Trust Co. of Balt., 316 U.S. 56, 60 (1942) (noting
that the power to appoint trust property to oneself does not require estate tax inclusion under the
predecessor statute to LR.C. § 2033); see also infra Part 111.B.3 (noting that a copyright
termination right does not require inclusion under L.R.C. § 2702).
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Hypothetical 5. Author is the creator and owner of a copyright having a
fair market value of $20,000. On February 1, 2009, duthor gives the
copyright to Person B and receives no consideration in return. Author dies
on February 2, 2044, when the termination window is open.

In Hypothetical 5, Author dies during the period in which the copyright transfer
could be revoked. Thus, if the estate is unable to sustain an argument based on
the elements of retention and transfer, inclusion in the gross estate should occur
under LR.C. § 2036.”' In addition, without regard to the question of retention,
LR.C. §§ 2037 and 2038 may apply.*

Consider next the potential application of LR.C. § 2041 in the case of an
author who dies during the termination period. If, in Hypothetical 5, Author (as
opposed to copyright law) is deemed for estate tax purposes to have created the
termination right in herself, LR.C. § 2041 likely does not apply.”

3. Ifthe Giving Author Dies After Termination Window Closes

Consider next the tax consequences of a giving author’s death after the
termination window closes. In such a case, different rules might trigger
inclusion in the author’s gross estate.

Hypothetical 6. Author is the creator and owner of a copyright. On
February 1, 2009, Author gives the copyright to Person B and receives no
consideration in return. Author dies on February 1, 2054 (five years after
the termination window closed), without having delivered any notice of
termination.

231. Note, however, that Treas. Reg. § 20.2036-1 does not contain a rule similar to that
found in Treas. Reg. §§ 20.2038-1(b) and 20.2041-3(b), which makes irrelevant any conditions
precedent to the exercise. Compare Treas. Reg. § 20.2036-1 (as amended in 2008) (referring to
retention, but not conditions precedent), with Treas. Reg. § 20.2038-1(b) (as amended in 1962)
(making LR.C. § 2038 inapplicable to "a power the exercise of which was subject to a
contingency beyond the decedent’s control which did not occur before his death"), and Treas.
Reg. § 20.2041-3(b) (1997) (stating that a power "which by its terms is exercisable only upon
the occurrence during the decedent’s lifetime of an event or a contingency which did not in fact
take place or occur during such time is not a power in existence on the date of the decedent’s
death").

232. SeeEstate of Skifter v. Comm’r, 468 F.2d 699, 703 (2d Cir. 1972) (indicating there is
no retention requirement under I.R.C. § 2038); Treas. Reg. § 20.2037-1(f) (indicating that
L.LR.C. § 2037 applies even if retained right arises by operation of law).

233. See Treas. Reg. § 20.2041-1(b)(2) (as amended in 1961); L.R.C. § 2041(a)(1) (2006)
(stating that the value of the gross estate includes "property with respect to which a general
power of appointment created on or before October 21, 1942, is exercised by the decedent™); see
also Treas. Reg. § 20.2041-3(a)(2) (1997) ("If the power is a general power of appointment, the
value of an interest in property subject to such a power is includable in a decedent’s gross
estate.").
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In Hypothetical 6, Author dies after the expiration of the period for exercise of
the termination right. In that case, the passage of time has extinguished both
Author’s termination right and any termination rights to which his heirs might have
succeeded. Itis not likely that any amount will be included in Author’s gross estate
under LR.C. §§ 2033, 2036, 2037, or 2038.*" But consider the potential
gift tax consequences under LR.C. § 25147

Under LR.C. § 2514, a general power of appointment is any power which is
exercisable in favor of the powerholder, her estate, her creditors, or the creditors of
her estate.”®® A lapse of a power is considered a release of the power.*® To the
extent that the value of the property subject to the lapse (in Hypothetical 6, the value
of the copyright) exceeds $5,000, the lapse triggers gift tax liability under LR.C.
§ 2514.2*" In Hypothetical 6, if the termination right is a power of appointment,
then the giving author’s failure to exercise it would be treated as a taxable lapse (or
release) of a power of appointment, if the lapse is a completed gift.>*> Upon the

234. See supra note 230 (discussing how the power to appoint property to oneself does not
require estate tax inclusion under the predecessor statute to LR.C. § 2033).

235. Seel.R.C. § 2036(a) (stating that the value of the gross estate includes any interest of
which the decedent has made a transfer under which he has retained "for any period which does
not in fact end before his death" possession, income or enjoyment of transferred property or the
right to designate possession, income from, or enjoyment of the property).

236. See id. § 2037 (providing for estate tax inclusion of transfers that, among other things,
become possessory only by surviving decedent).

237. If Author dies within three years of the expiration of the termination window, then the
full value of the copyright may be included in Author’s gross estate. See id. § 2035(a)
(providing for the inclusion of certain property in gross estate if the decedent "relinquished a
power with respect to any property, during the three-year period ending on the date of the
decedent’s death™).

238. Seeid. § 2514 (describing tax treatment of property subject to powers of appointment
and defining term).

239. Seeid. § 2514(c) ("[T]he term ‘general power of appointment’ means a power which
is exercisable in favor of the individual possessing the power . . . his estate, his creditors, or the
creditors of his estate.").

240. See id. § 2041(b)(2) ("The lapse of a power of appointment created after October 21,
1942, during the life of the individual possessing the power shall be considered a release of such
power.").

241. Id §2514(e). The statute says the following:

The lapse of power of appointment . . . during the life of the individual possessing

the power shall be considered a release of such power . . . only to the extent that the

property which could have been appointed by the exercise of such lapsed power

exceeds in value the greater of [$5,000 or 5% of the property subject to the power].
Id

242, See id. § 2511 (providing that gift tax is imposed on all direct and indirect gifts).
Because it is a completed gift, there is a potential double taxation issue, given that LR.C. § 2702
sets the value of any retained interest at zero. See id. § 2702 ("The value of any retained interest
which is not a qualified interest shall be treated as being zero."); see also Treas. Reg. § 25.2702-
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giving author’s subsequent death on February 1, 2054 (five years after the
termination window closed), the author would no longer possess a power of
appointment, so for estate tax purposes, there would be no estate tax inclusion under
LR.C. § 2041.%%

C. The Selling Author Confronts Estate Tax

An author who sells or licenses an interest in a copyright faces many of the
estate tax challenges that a giving author does. The author’s termination right is
exercisable during a specified period after the transfer.** This section explores the
estate tax consequences of a selling author’s death before, during, and after the
termination period.

1. If the Selling Author Dies Before Termination Window Opens

If an author licenses a copyright to a third party and then dies before the time at
which she could exercise her termination rights, then LR.C. § 2033 will include in
the author’s estate the value of the author’s anticipated royalties under the license.?*’
If, for example, the author sold a copyright in return for a right to receive $1,000 per
year for twenty years, and the author died after the first year of the transfer, then the

6(a) (1992) (providing additional adjustments to mitigate double taxation where the amount of
the transferor’s property was previously determined under L.R.C. § 2702). It might also be
noted that if the author received consideration in exchange for allowing the termination interest
to lapse, then the ordinary-course-of-business exception might be applicable. See Treas. Reg.
§ 25.2512-8 (the bona fide exception). So, for example, where an author licenses a copyright
and then decides to allow the termination interest to lapse because she wishes to retain the
valuable licensing fee, the ordinary-course-of-business exception should preclude a taxable gift
from occurring.

243. See LR.C. § 2041(a) (2006) ("The value of the gross estate shall include . . . any
property with respect to which a general power of appointment. .. is exercised by the
decedent . . . but the failure to exercise such a power or the complete release of such a power
shall not be deemed an exercise thereof."). Note that if the lapse occurs less than three years
before the decedent’s death, then the gift tax paid on the taxable lapse is included in the
decedent’s gross estate. See id. § 2035(b) ("The amount of the gross estate . .. shall be
increased by the amount of any tax paid . . . by the decedent or his estate on any gift made by the
decedent . . . during the 3-year period ending on the date of the decedent’s death.").

244. Compare supra Part IV.B (describing the estate tax consequences when a giving
author dies before, during, or after the termination period), with supra Part IV.C (describing the
estate tax consequences when a selling author dies before, during, or after the termination
period).

245. Seel.R.C. § 2033 ("The value of the gross estate shall include the value of all property
to the extent of the interest therein of the decedent at the time of his death.").
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author’s estate would include the present value (as of the author’s date of death) of
the right to receive $19,000, the remaining payments due under the license
agreement.m6

Consider whether LR.C. § 2033 requires inclusion of any value attributable to
the termination rights that could be exercised in the future by the author’s heirs.2’
Regardless of when a giving or selling author dies in relation to a prior copyright
transfer, the value of these termination rights should escape inclusion in the
decedent’s gross estate under LR.C. §2033 by analogy to wrongful death
benefits.**® Recall that termination rights arise in heirs only if the author is not alive
when they become exercisable.”*® The Service has ruled that state law wrongful
death benefits are not included in a decedent’s gross estate when the applicable
statute creates in the decedent’s heirs—as opposed to the decedent’s estate—a cause
of action that did not otherwise exist during the decedent’s lifetime >*°

In Maxwell Trust v. Commissioner,”" the United States Tax Court addressed
the question of whether the estates of two American citizens, killed in a plane crash
in Japan, should include the value of settlement proceeds received by their heirsin a
wrongful death action.”*? In that case, the court noted that under applicable local

246. See id. § 2039(a) ("The gross estate shall include the value of an annuity or other
payment receivable by any beneficiary by reason of surviving the decedent under any form of
contract or agreement . . . if, under such contract or agreement, an annuity or other payment was
payable to the decedent."). Upon receipt, these royalties become income of a decedent under
LR.C. § 691(a) and are subject to unfavorable taxation. See id. § 691(a) (treating, for tax
inclusion purposes, "the right . . . to receive an amount . . . as if it had been acquired by the
estate or such person in the transaction in which the right to receive the income was originally
derived").

247. Seeid. § 2033 ("The value of the gross estate shall include the value of all property to
the extent of the interest therein of the decedent at the time of his death."”).

248. See Gans et al., The Estate Tax Fundamentals of Celebrity and Control, supra note
229, at 51 (stating that a decedent’s ability to control an interest post-death is necessary for
estate tax inclusion under § 2033, and that, because a living person has no wrongful death claim
during life, damages received under such a claim are not included in that person’s gross estate).

249. See supra Part II (describing the termination rights of an author); see aiso L.R.C.
§ 2036(a) (2006) (stating that the value of the estate includes any interest of which the decedent
has made a transfer under which he has retained "for any period which does not in fact end
before his death . . . the possession or enjoyment of, or the right to income from, the property").

250. Rev.Rul. 69-8, 1969-1 C.B. 219 ("The decedent in his lifetime never had an interest
in either the right of action or the proceeds. Therefore, with respect to damages recoverable
under the Act, nothing passed from the decedent to the beneficiaries which would be includible
in his gross estate for Federal estate tax purposes.").

251.  See Maxwell Trust v. Comm’r, 58 T.C. 444, 451 (1972), acq. in resuit,1973-2 C.B.2
(holding that because local law vested the rights to the wrongful death proceeds in the
dependents of the decedents and not in the decedents themselves, decedents’ gross estates did
not include the value of the proceeds under L.R.C. § 2033).

252. See id. at 448 ("The dispute in this case under section 2033 turns upon whether the
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law, the decedents themselves had no such wrongful death claim against the airline
or the airplane manufacturer.?*> Because the local law "vested the rights to
[wrongful death claims] in the dependents of the decedents and not in the decedents
themselves or their estates," the court ruled that "section 2033 does not require
inclusion of the settlement proceeds in the gross estates of the decedents."*
Concededly, copyright termination rights are different. Unlike wrongful death
damages, the author is entitled to the termination right during life (though subject to
the contingency that the author must survive until the rights are exercisable). This
difference, however, is not one of consequence. For whenever a right is
extingzusisshed or otherwise disappears at the decedent’s death, LR.C. § 2033 cannot
apply.

In terms of LR.C. § 2036, the Service likely would argue that the elements of
transfer and retention are present and the estate therefore should include not only the
present value of the royalty stream but also the present value of the termination
right **® Because the author received valuable consideration, the estate likely would

decedents had at the time of their deaths a claim against BOAC and Boeing on account of the
airplane crash which passed to their estates.").

253. Id. at451-52.
254. Id at45l.

255. Helvering v. Safe Deposit, 316 U.S. 56, 60 (1942); Wadewicz v. Comm’r, 39 T.C.
925, 934-35 (1963).

256. Eisen & Biblin, supranote 10, at 7. Eisen and Biblin illustrate the effects of applying
I.R.C. § 2036, though they argue against its application on the ground that the element of
retention is absent. They use an example of an author (referred to as an "Entertainer") who dies
with a $21 million estate, comprised of $1 million in cash and a copyright catalogue "worth"
$20 million in copyrights. The Entertainer makes a prior transfer of some of the copyrights,
retaining a royalty interest valued, for illustration purposes, at $12 million at the time of the
Entertainer’s death. /d. The Entertainer dies prior to the period in which he may exercise his
termination rights. /d. Eight million dollars is the assumed date-of-death value of the proceeds
from a fictive future sale of the post-termination interest. Eisen and Biblin believe that

the only amount that should be subject to estate tax upon the Entertainer’s death is
the $12 million. Under the willing buyer/willing seller test for measuring value, all
that a willing buyer would pay for the rights that the Entertainer had was $12
million. At the instant of the Entertainer’s death, if his estate attempted to sell its
entire interest in the copyrights to a third-party purchaser, all that purchaser could
acquire would be the right to receive royalties until a termination took place. No
additional rights could be acquired from the Entertainer’s estate. * * *

The IRS might not agree with the above result. In the above example, $8 million of
value was excluded from the Entertainer’s estate. The half of this amount that will
be enjoyed by the surviving spouse would have been sheltered by the marital
deduction in any event, but the $4 million of value that went to descendants
effectively "escaped the system." The IRS might argue that estate tax inclusion
should result under Section 2036 on the theory that the situation is analogous to a
taxpayer transferring assets but retaining the income for himself. The problem with
this argument is that the Entertainer never made a "transfer" of assets to his
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invoke the bona fide sale exception. If the estate could establish that the decedent
had received full and adequate consideration, the exception would apply and LR.C.
§ 2036, as well as LR.C. §§ 2037 and 2038, would be rendered inapplicable
(enabling the estate to sidestep the retention and transfer issues). Although the
scope of the exception is unclear, and there is no authority applying the exception in
this context, it would seem to be unavailable on the rationale that the author did not
receive full consideration.

The courts disagree on the precise meaning of the phrase "adequate and full
consideration." One approach, adopted by courts in United States v. Allen in the
Tenth Circuit,®’ Estate of Gregory v. Commissioner in the United States Tax
Court,® and Gradow v. United States in the Federal Circuit,> requires a decedent

descendants. The descendants’ rights were granted to them by Congress by virtue of
the copyright law, and not by a transfer from the Entertainer.

Id. (citations omitted).

257. SeeUnited States v. Allen, 293 F.2d 916, 917 (10th Cir. 1961) (finding that payment of
fair market value for the life estate constitutes adequate and full consideration). In Allen, the
decedent created a trust from which she was to receive three-fifths of trust income and her children
were to receive two-fifths of trust income. /d. at 916. Upon her death, the trust assets would pass
to her children. Id. Atthe age of 78, Mrs. Allen sold her income interest (having a stipulated value
of $135,000) to her son in a bona fide sale for $140,000. Id. at 916—17. The decedent died shortly
thereafter. Id. at 917. The Service argued that three-fifths of the trust corpus, less the $140,000,
should be included in Mrs. Allen’s gross estate. /d. The United States Court of Appeals for the
Tenth Circuit held that three-fifths of the value of the trust corpus should be included in her estate,
on the grounds that, "[i]t seems certain in a situation like this, Congress meant the estate to include
the corpus of the trust or, in its stead, an amount equal in value." Id. at 918. Practically speaking,
Allen’s effect is to require a grantor of a trust who wishes to minimize estate tax to sell that life
estate for more than its fair market value. This in turn raises the possibility that the purchaser
would be deemed to make a gift to the grantor. For a discussion of Allen, see Mitchell M. Gans &
Jonathan G. Blattmachr, Strangi: A Critical Analysis & Planning Suggestions, 100 TAX NOTES,
Sept. 1, 2003, at 1153, 1166 (2003) ("[T}he court held that the grantor does not receive full
consideration within the meaning of the exception unless she receives an amount equal to what
would have been included in the gross estate had the sale not occurred.").

258. SeeEstate of Gregory v. Comm’r, 39 T.C. 1012, 1016 (1963) (finding that "adequate and
full consideration” requires "a comparable value which would be includable in the transferor’s
gross estate”). In Gregory, the decedent’s husband predeceased her, leaving a will that allowed the
widow to either take under her share of the couple’s community property or take under the will. /d.
at 1013. Mrs. Gregory elected to take under the will, receiving personal effects, a probate
homestead and family allowance, and an income interest in a trust funded by her husband’s share of
the community property and her share of the couple’s community property, which she was required
as a condition of the will to transfer to the testamentary trust. /d. at 1014-15. The parties
stipulated that Mrs. Gregory’s income interest in the community property of her husband was worth
$11,926.96; the value of her share of the community property, which she transferred to the
testamentary trust, was $65,925.08. Id. at 1017. The Tax Court ruled that the amount Mrs.
Gregory was deemed to receive ($11,926.96) was far less than what she transferred ($65,925.08),
and that therefore, her estate should include the value of the property she transferred to the trust,
measured as of Mrs. Gregory’s date of death, less the consideration she received. /d. at 1021-22.

259. See Estate of Gradow v. United States, 11 Cl. Ct. 808, 816 (1987), aff"d, 897 F.2d 516
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who sold a partial interest in property to receive a consideration equal to the fair
market value of the fee interest, not just the partial interest that is the subject of the
sale, in order for the bona fide exception to apply. The other approach, adopted by
courts in United States v. Wheeler in the Fifth Circuit,*® Estate of Magnin v.
Commissioner in the Ninth Circuit,”®! and D’Ambrosio v. Commissioner in the
Third Circuit,”® requires a taxpayer to receive a consideration equal to the fair

(Fed. Cir. 1990) (finding "adequate and full consideration" in "the property which would otherwise
have been included in her gross estate by virtue of her retention of a life estate"). In Gradow, the
decedent’s husband predeceased her, leaving a will that allowed the widow to either take under her
share of the couple’s community property or take under the will. Jd. Mrs. Gradow elected to take
under the will, receiving an income interest in a trust funded by her husband’s share of the
community property and her share of the couple’s community property, which she was required as
a condition of the will to transfer to the testamentary trust. Id. The parties stipulated that Mrs.
Gradow’s income interest in the community property of her husband was worth $234,767; the
value of her share of the community property, which she transferred to the testamentary trust, was
$444,641. Id. The Claims Court held, and the United States Court of Appeals for the Federal
Circuit affirmed, that Mrs. Gradow’s gross estate included the value of her community property
which she transferred to the trust under her husband’s will. /d. at 816. The Claims Court reasoned
that any other rule would contradict "Congress’ judgment that transfers with retained life estates are
generally testamentary transactions and should be treated as such for estate tax purposes," and
permit an otherwise abusive transfer to escape taxation. Id.

260. See Wheeler v. United States, 116 F.3d 749, 767 (5th Cir. 1997) ("[W]e hold that the
sale of a remainder interest for its actuarial value as calculated by the appropriate factor set forth in
the Treasury Regulations constitutes an adequate and full consideration under section 2036(a).").
In Wheeler, the decedent sold to his sons a remainder interest in a ranch in which the decedent
retained a life estate. /d. at 751. The purchase price was determined by reference to the fair market
value of the entire property and accepted actuarial principles for determining the value of the
decedent’s life estate. /d. at 752. The sons paid the purchase price with an interest-bearing note
secured by the borrowers’ personal guarantees. Jd. The decedent’s executor did not include in his
gross estate any value with respect to the ranch, on the theory that the bona fide sale exception
under LR.C. § 2036(a)(1) applied to the sale of the remainder. Id. at 753. The Fifth Circuit
embraced the interpretation of "adequate and full consideration” in the gift tax context, and
pronounced the estate tax rule as follows: "[U]nless a transfer that depletes the transferor’s estate is
joined with a transfer that augments the estate by a commensurate (monetary) amount there is no
"adequate and full consideration" for the purpose of either the estate or gift tax." Id. at 762.

261. See Estate of Magnin v. Comm’r, 184 F.3d 1074 (9th Cir. 1998) ("[W]e hold that
‘adequate and full consideration’ is measured against the actuarial value of the remainder interest
rather than the fee-simple value of the property transferred to the trust."). In Magnin, the decedent
and his father agreed that decedent would bequeath his remainder interest in certain stock the
family business to the decedent’s children in return for the father’s agreement to fund a trust for the
decedent’s benefit, essentially giving the decedent a life estate in the family business. Id. at 1075.
The Ninth Circuit reversed the Tax Court’s finding in favor of the Service and remanded the case
for a determination of whether the value of the decedent’s remainder interest was equal to the value
of the life estate—in other words, did the decedent receive adequate and full consideration for the
transfer. /d. at 1082.

262. See Estate of D’ Ambrosio v. Comm’r, 101 F.3d 309, 318 (3d Cir. 1996) (finding that
sale of remainder interest for its fair market value constitutes "adequate and full consideration"). In
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market value of the partial interest that is the subject of the sale. Under this
approach, the focus is on whether the transfer effects depletion in the transferor’s
estate. The exception becomes available because the consideration received for the
partial interest, together with the value of the retained interest, prevents depletion
from occurring.

Even under this more taxpayer-friendly line of cases, the exception will in all
likelihood not be available.”®® For the transfer consists not only of the copyright but
also of the termination right to the spouse and children. The person acquiring the
copyright does not pay any consideration for the value of the termination rights
conferred on the spouse and children. Thus, an author who sells a copyright does in
fact deplete her estate, rendering the exception unavailable. To illustrate, assume
the author conveys a copyright and receives $18 in an arm’s-length transaction.
Assume further that the value of the termination right, measured at the time of the
conveyance, is $2, one half of which is attributable to the author’s termination right
and the other half of which is attributable to the termination rights conferred on the
author’s spouse and children. Put differently, if under the copyright law the author
could convey the termination rights and the copyright, the author would have
received $20. In these circumstances, the transaction results in depletion in that the
author transfers an asset having a value of $20 but has only $19 in assets after the
conveyance (the purchase price of $18 plus the $1 value of the author’s termination
right). Thus, even under the taxpayer-friendly approach, the author’s estate could
not qualify for the exception. Interestingly, however, with proper planning, the
transaction could be made to qualify for the exception. If the author’s children and
spouse had paid the author $1 for their termination rights, the transaction would
have resulted in no depletion, thus permitting the estate to argue for the exception
under the taxpayer-friendly line of cases.

D’Ambrosio, the decedent sold a remainder interest in stock for an annuity interest. /d. at 311.
The parties stipulated that the remainder and the annuity had identical fair market values. Id.
The Third Circuit addressed the question of whether the decedent must receive the fair market
value of the interest she sold (in D’Ambrosio, a remainder interest) or the value of the fee simple
interest in the underlying property, for the bona fide exception under L.R.C. § 2036(a)(1) to
apply. Id. at 312. The court found that the decedent must receive full and adequate
consideration for the property interest that she sold, not the underlying property. Id. at 315.
The Third Circuit agreed with the Gregory court’s statement that eligibility for the bona fide
exception under I.R.C. § 2036 requires the transferor to receive "comparable value which would
have been includable in the transferor’s gross estate.” Id. at 313 (quoting Estate of Gregory, 39
T.C. at 1016). The Third Circuit rejected Gregory’s application of that rule, however, insofar as
the Gregory court took a snapshot of value at the time of the transferor’s death, instead of at the
time of the transfer. Id.

263. See Magnin, 184 F.3d at 1080 (defining "adequate and full consideration" in reference
to the value of the remainder interest transferred); Wheeler, 116 F.3d at 767 (same);
D’Ambrosio, 1010 F.3d at 318 (same).
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It is unlikely that LR.C. § 2038 would apply to a selling author who dies prior
to the termination window. The author’s rights are contingent upon surviving to the
point at which the termination right may be exercised. This contingency precludes
the application of LR.C. § 2038. If the contingency were disregarded, this section
may not apply because of the bona fide exception.”®

As is true with the giving author who dies prior to the termination period,
LR.C. § 2041 should not apply to the selling author who dies before the termination
period.?®® The copyright termination right is not a general power of appointment
because the condition precedent (i.e., survival) has not been satisfied.”®

2. Ifthe Selling Author Dies During Period of Termination

A selling author who dies during the period for exercise of the copyright
termination interests should experience the same estate tax consequences as one
who dies before the period of termination, with one qualification. Because there is
no longer any outstanding contingency (the author survived to the point at which
she could exercise the termination right), LR.C. §§ 2038 and 2041 can now apply.

3. Ifthe Selling Author Dies After Termination Window Closes

If the selling author survives the termination period without exercising her
rights—the third scenario under consideration—then the termination rights
evaporate.”S” No value attributable to these rights should be includable in her gross
estate under LR.C. § 2033.7® Furthermore, there should be no inclusion under
LR.C. §§ 2036, 2037, or 2038.2 As in the case of the giving author who dies after
the termination period, LR.C. § 2041, standing alone, should not be sufficient to
trigger estate tax inclusion either.?”

264. Supra notes 256—62 and accompanying text.

265. SupraPart1V.B.1.

266. SupraPartIV.B.1.

267. See 17 U.S.C. § 304(c) (2006) (defining the extent of termination rights).

268. The remainder of Part I[V.B considers alternate theories for estate tax inclusion.

269. As discussed earlier, the imposition of gift tax requires some showing of
voluntariness. See supra Part IIL.B—C (discussing the gift taxation of transfers of copyright
termination rights). Allowing the termination right to lapse should not cause LR.C. § 2035 to
apply, even if death occurs within three years of the lapse, inasmuch as the lapse occurs without
any volitional act of transfer or relinquishment by the decedent at the time of the lapse. See
I.R.S. Tech. Adv. Mem. 199935003 (May 18, 1999) (intimating that L.R.C. § 2035 cannot apply
in the absence of a volitional act).

270. The lapse of the power might be a taxable gift under I.R.C. § 2514. See L.R.C.
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Table B summarizes the estate tax consequences of the copyright transfers
discussed in this Part.

Table B: Estate Tax Consequences of Copyright Transfers?”

Will estate tax be imposed Time of Author’s Death
on... (in relation to period when notice of
termination may be delivered)
Before During After
Hoarding Author XK x x
Giving Author
... under IRC § 2033? * * *
... under IRC § 20367 @ & *
... under IRC § 20377 & & *
.. under IRC § 20387 * & *
... under IRC § 20417 * * *
Selling Author R
... under IRC § 2033? K K *
... under IRC § 20367 Lo & *
... under IRC § 20377 & & *
... under IRC § 2038? * & *
.. under IRC § 20417 * @ *
Key:
sk Estate tax imposed on some or entire value associated with

copyright

€  Under some circumstances and if certain assumptions are
correct, estate tax may be imposed on some or entire value
associated with copyright. See analysis infra.

* No estate tax consequences

§ 2514(e) (2006) (discussing the lapse of a power of appointment). Note that if the lapse occurs
less than three years before the decedent’s death, then the gift tax paid on the taxable lapse
would be includable in the decedent’s gross estate. Id. § 2035(b). On the other hand, a selling
author, unlike a gifting author, may be able to argue that a lapse of termination does not create a
taxable gift by reason of the ordinary-course-of-business exception in Treas. Reg. 25.2512-8.

271. Assuming all relevant notice requirements satisfied.
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V. Policy Concerns with Sticky Copyrights

Because federal copyright law uniquely grants an author the ability to
terminate a prior transfer, authors do not have the ability to fix the transfer tax
value of the donated property.’> Ordinarily, when a person makes a gift, the
transfer tax value of the gifted property is its fair market value as of the date of
the transfer.”” Because of the likelihood of the estate tax inclusion, however,
the author has no ability to fix the value of a copyright for wealth transfer tax
purposes at the time of the initial transfer.””* Although federal copyright law
aims to protect the author and her family members,””” it actually limits an
author’s ability to engage in tax-effective giving. There is seemingly little
rationale for this discrimination against copyrights relative to other types of
property.

The underlying policy goal of copyright termination rights is protection for
the author. Supporters of the revised federal copyright law explained that
termination rights were necessary "because of the unequal bargaining position
of authors, resulting in part from the impossibility of determining a work’s
value until it has been exploited. Section 203 reflects a practical compromise
that will further the objectives of the copyright law while recognizing the
problems and legitimate needs of all interests involved."’® Motivated by the
desire to protect authors, Congress appears to have made it difficult, if not
impossible, for authors to engage in effective estate planning. The solicitude of
the legislature for creative individuals is salutary, but the unintended tax
consequences are not.*”’

Most authors and their advisors already understand the ability to "bump"
or disturb prior transfers with copyright termination rights,”’® but the

272.  On the benefits of fixation of value generally, see Gans, supra note 11, at 765-87
(discussing rate, appreciation, and leverage benefits).

273. SeeLR.C. § 2512(a) ("[T]he value thereof at the date of the gift shall be considered
the amount of the gift.").

274. See supra Part IV (discussing estate taxation of copyright interests).

275. See RESTATEMENT (THIRD) OF PROP.: WILLS AND OTHER DONATIVE TRANSFERS § 10.1
cmt. a (2003) (claiming the purpose of the law of donative transfers is to "facilitate rather than
regulate™).

276. H.R.REP. No. 94-1476, at 124 (1976).

277. For a critique of the unintended consequences of state legislation that creates
retroactive descendible rights of publicity, see Gans et al., Postmortem Rights of Publicity: The
Federal Estate Tax Consequences of New State-Law Property Rights, supranote 229, and Gans
et al., The Estate Tax Fundamentals of Celebrity and Control, supra note 229.

278. See, e.g., Nevins, supra note 19 (discussing the intersection of estates and copyright
law in "will-bumping").
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professional and scholarly literature is almost entirely silent on the wealth
transfer tax consequences of these rights. To date, the Service has not sought to
enforce any of the gift or estate tax consequences of sticky copyrights. This
may be for a variety of reasons including, perhaps, the failure of the Service
and taxpayers to appreciate all of the tax consequences.

If the wealth transfer tax consequences of copyright termination rights
were better understood, vigorous markets in copyright transfers would be
hindered by the tax system. For example, an author who apprehends that her
estate will include some residual value of any copyright sale may be
discouraged from making lifetime transfers. Enforcement of the wealth transfer
tax system would lead to an inefficient hoarding of intellectual property, as
creative individuals would seek to minimize their tax exposure. To the extent
that an author makes a decision to exploit (or not to exploit) a copyright based
on tax considerations, the law hinders rather than protects creative individuals.
Freedom of testation and economic efficiency are then impeded by overly
complex tax rules.

V1. Legislative Reform to Unstick Copyrights

Copyrights are not like other property, admittedly. But if termination
rights created by statute—a statute meant to protect authors and their heirs—
attract harsher transfer tax treatment than other assets, then the tax law should
be changed. Authors, like owners of other kinds of property, should be able to
gift or sell their assets without concern that termination rights will cause
adverse tax consequences. Equally important, authors should be able to make
lifetime gifts of their copyrights to their spouses without incurring gift tax, just
as other property owners are permitted to do.

To remedy this inequality, Congress might consider the following
possibilities: First, Congress should provide that a transfer of a copyright
qualifies for the marital deduction, thereby eliminating the potential for gift tax
on transfers to spouses. Second, Congress should provide that an author who
gifts or sells a copyright is not subject to gift tax on the value of the termination
right and that no inclusion in the gross estate occurs by reason of these rights.
Third, Congress should adopt an early completion rule, under which the full
value of the copyright (including the value of the termination rights) is subject
to gift tax at the time of the initial gift, and no amount would be includable in
the donor’s estate on account of the termination rights.”” Fourth, the author

279. See, e.g., Mitchell M. Gans & Jay A. Soled, Reforming the Gift Tax and Making it
Enforceable, 87 B.U. L. REv. 759, 789 n.117 (2007) (discussing the application of an early
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should be given an election: either (1) treat the termination right conferred at
the time of gift or sale as having been gifted, or (2) include the value of the
right in the gross estate at the time of death. Any of these alternatives would
bring welcome clarity to this area of the law. But to continue treating such
authors as if termination rights were a valuable "string" requiring estate tax
inclusion makes no sense.

VII. Conclusion

Federal copyright law shapes an artist’s legacy, in both senses of the word.
Through the ability to terminate prior transfers, an author and the author’s heirs
can revisit contracts that turn out to be unwise or imbalanced. Copyright
termination rights, which are tantamount to a property law right of revocation,
allow a creative individual a high degree of control over how others use her
work. But with that right of revocation comes unintended tax consequences.
Transfers during the author’s lifetime, whether by gift or by sale, may have
negative gift and estate tax consequences. This Article takes the position that
federal copyright termination rights both protect authors and prevent them from
engaging in effective estate planning. To harmonize the law of copyright and
the law of donative transfers, the tax law should be revised to provide that
termination rights do not provide adverse transfer tax outcomes. Only when the
tax law is changed will the interests of copyright owners truly be served.

completion rule to transfers to grantor retained annuity trusts or qualified personal residence
trusts).
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