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agency to remain relevant.2” Such theories have explored how
women can choose to occupy subject positions in which they not
only may use sexual power to alter sex-power dynamics, but
also may proactively choose to engage in sexuality viewed as
retrograde by second-wave feminists, such as a “woman’s right
to be spanked.’28

This critique also requires upending earlier presumptions
about sexual agency and subjugation. CEDAW’s reference to
prostitution is the perfect example of how CEDAW divests
women of agency and creates a victim-subject. The CEDAW
provision calling for the “suppression . . . of the exploitation of
prostitution of women” exemplifies the victimization of females
in the document.?*® By not acknowledging women’s “right” to
work as prostitutes, CEDAW characterizes “all prostitution as
‘exploitation,”” and all sex workers as apparently in need of
protection from those who exploit them. 240

A related element is women’s role as perpetrator of sex
discrimination. Women are not simply, always, and irreducibly
victims. Again, think of FGC, much of which is committed by
women on their daughters. Think of mothers arranging
daughter’s marriages or their plastic surgery to prepare them for
the marriage market. In these and many more subtle ways, in
domains public and private, women are complicit in our world

7 Third-Wave Feminism may be defined generationally as the brand of
feminism created by those who developed their political conscicnce in the 1980s
and 1990s but also thcmatically as a movement characterized by: (1)
dissatisfaction with carlicr feminists; (2) the multiple nature of personal identity;
(3) the joy of cmbracing traditional feminine appearance and attributes; (4) the
centrality of scxual plcasure and sexual sclf-awareness; (5) the obstacles to
cconomic empowcrment; and (6) the social and cultural impact of media and
tecchnology.” Crawford, supra note 82. .

28 Ummni Khan, A Woman's Right to be Spanked: Testing the Limits of
Tolerance of S/M in the Socio-Legal Imaginary, 18 TUL. J.L. & SEXUALITY 79
(2008).

29 Otto, supra note 16, at 118-19,

240 /4 at 119. See also Janct Hallcy, Prabha Kotiswaran, Hila Shamir &
Chantal Thomas, From the International to the Local in Feminist Legal
Responses to Rape, Prostitution/Sex Work, and Sex Trafficking: Four Studies in
Contemporary Governance Feminism,29 HARV. J. L. & GENDER 335 (2006).
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of sex and gender inequality. CEDAW’s focus on women
presumes women’s innocence in the perpetuation of sex
inequality, when of course the reality of subjugation is far more
complex.24!

One final explanation for how CEDAW’s portrait of
women limits their agency is to think about the complexity of
gender identity. Carl Jung argued that every human mind has
elements of “rational, logical capacities,” reflecting the male and
“an intuitive, feeling side which functions most often on an
unstructured, subconscious level,” reflecting the female. These
elements reflect masculine and feminine aspects of each
individual.?* Constructing “women” as a unitary sex made up of
victims fails to account for blurriness between male and female
modes of thinking, and a parallel complexity between
perpetrators and victims. Thinking about Jung reminds us of the
fallacy of the sex binary, as exposed by some transgender work.

B. Trans-ing International Law

As Part Il conveys, CEDAW’s reliance on “women”
supports the construction of humanity as a binary of two sexes.
However, one’s gender identity may defy simple categorization
due to biology—there are many biological factors that constitute

241 Adricnne Davis has cloquently explored the complexity of such actions
as shc cxamines the erotics of subjugation. Adricnnce Dale Davis, But It Feels So
Good to Be Bud: Abjection, Power, & Sexuality Exceptionalism in (Kara
Walkers) Art and (Janet Halleys) Law, YALE J.L. & FEMINISM (forthcoming
2011). These complex understandings of the sclf, as reflected in Freud’s work on
masochism, rcvcals that in a sense, CEDAW’s focus on women presumes the
women arc rational sclves who would not knowingly engage in the perpetuation
of femalc suffering.

242 Sam Joyncr, A Planetary Survey of Feminist Jurisprudence: If Men
Are From Mars and Women Are From Venus, Where Do Lawyers Come From?,
33 TuLsa L.J. 1019, 1021 (1998); see also CARL G. JUNG, PSYCHOLOGICAL
TyPrcs (1971).
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“sex™24—or by intent to change one’s identity.?*¢ Some would
even argue that there are as many genders as there are people.?*

Beyond the blurred divide between “men” and
“women,?* and the reality that sex exists on a continuum,?#
both transgender rights advocates and intersex advocates point to
the need for legal recognition of the multiplicity of gender

243 See Trapped, supra note 119, at 504; see e.g., Ehrenrcich & Barr, supra
note 120. In the mid-1990s thc modern intersex rights movement began to form.
See What’s the History Behind the Intersex Movement, INTERSEX SOCIETY OF
NORTH AMERICA, http://www.isna.org/fag/history (last visited May 29, 2011).
Taking inspiration from the successes of feminists and gay rights activists, the
intcrscx movement sought similar reforms and an open discussion of the issucs
that interscx pcoplc confront in a world where gender identity cxists as a binary.
Id. A central concen of the movement is its effort to transform thc mcthod of
trcatment for babics born intersex. /d. Intersex comes in a multitude of shapes
and forms, both visible and non-visible, but throughout the twenticth century, the
treatment and surgical techniques were devised with the goal of maintaining a
" world with two scparatc sexes—malc and female. /d. The medicalization of the
intcrsex condition made it casy for parcnts and doctors to avoid grappling with
the much more challenging issuc of the child’s gender identity. /d. Today, the
movcment calls on doctors and parcnts to deal with the health concerns that
some intersex babics face at birth while postponing ‘genital normalizing’ surgery
until the paticnt is older. This allows paticnts to consent before performing a
surgery that may be at odds with their gender identity. /d. The movement wants
people to be aware of and understand the intersex condition so that socicty stops
trying to “make it disappcar” and instcad starts trying to ensurc that thesc
individuals may live prosperous lives with a stable gender identity. /d.

244 See BORNSTEIN, supra note 121 and accompanying text.

245 See STOLTENBERG, supra note 124, at 28. The failure to rccognize this
diversity is a particular failing of this culturc. Culturcs from Ancicnt Greece to
India, as well as various othcrs around the world, recognized the existence of
hermaphrodite, or inter-sex, individuals and cross-gender identificd individuals
without forcing them into cither of the male or female genders. See LESLIE
FEINBERG, TRANSGENDER WARRIORS 39-47 (1996).

246 AMERICAN HERITAGE DICTIONARY, supra note 122 and accompanying
text.

247 See sources cited and accompanying text, supra note 125.
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identity.2*® Transgender rights advocates assert an absolute right
to gender identity, in which individuals can choose an identity
that reflects that individual’s understanding of self, including
gender identity. 24°

The focus on “women” in CEDAW leaves transgender
individuals in the difficult position of questionable international
law subjectivity. As with all juridical constructs, the sex binary
legitimizes certain acts and identities while delegitimizing
others. CEDAW’s exclusion of multiple sexes has serious
consequences. Transgender individuals lack the social position
ascribed to “men” in the sex binary and lack recourse to the
remedies promulgated for “women” by CEDAW. Intersex people
face the violence of having their bodies surgically transformed at
birth to conform them to one sex or the other.® CEDAW'’s
adherence to the gender binarism perpetuates this violence by
ascribing legal importance to one’s sex, when that identity
should be left to the individual to determine. It seems strange to
think that a transgender individual, born as a man who becomes
a woman (whether by virtue of surgery or even just self-identity)
suddenly also is transformed into the bearer of rights under
CEDAW. Equally strange is the reality that a woman who
becomes a man loses that set of rights. Finally, it is worth
remembering that there are many people with mixed sex traits,

248 In August of 1992, the International Conference on Transgender Law
and Employment Policy (ICTLEP) sct out to draft a “Gender Bill of Rights.”
Phyllis Randolph Frye, The International Bill of Gender Rights, in
TRANSGENDER LAW 327 (Paislcy Currah, Richard M. Juang & Shannon Price
Minter cds., 2006). The following August, the Conference presented a first draft
that they procceded to revisc and amend at three subscquent annual mectings. /d.
The product purports to cnumerate a sct of universal civil and human rights that,
if honored, will to all persons’ gender identity without regard to “chromosomal
scx, genitalia, assigned birth sex, or initial gender role.” Id. On its own the Bill is
without the forcc of law, Tecently however, local governments peppered across
the United Statcs have begun to recognize some of the rights as have forcign
governments including Canada, South Africa, Australia, Great Britain, and other
Western European countrics.

249 1d.

" 250 The drama of intersex individuals is most humanly depicted in the
recent novel Middlesex, in which the main character acquires secondary traits in
puberty that reveal her mixed-sex identity. JEFFREY EUGENIDES, MIDDLESEX
(2003).
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such as South African runner Caster Semenya, who was the
subject of a humiliating debate as to whether she is the bearer of
rights. In short, CEDAW’s insistence on “women” creates a
farce, a tragic one for many, in a world full of many sexes and
genders.

As transnational law advocates push for thinking about
international law in more complex ways, CEDAW should be
“trans-ed,”?*! which is to say that it should no longer reflect a
sex binary to the exclusion of other genders. I recognize that
many transgender rights efforts simply attempt to establish rights
by extending an identitarian formulation to transgender
individuals, through which individuals would be protected for
their choice of sex. Many within transgender movements assert
that the entire gender binarism should be upended to expose the
multiplicity of sexes and genders not only in society, but also
withifn each of us. To say that international law should be trans-
ed means that it should include all sexes, even those who fall

25} Transnational law is distinct from intcrnational law. International law
reflects agreements and responsibilitics between states, wherceas transnational
law reflects a broader sct of legal interactions, involving states, non-state actors
and the intcraction between domestic legal structurcs and international oncs; it
reflects a cosmopolitan goal of fostering intcractions and even harmonization
among lcgal systems. Transnational law represents a hybrid of domestic and
intcrnational law. See Harold Hongju Koh, Why Transnational Law Matters, 24
PENN ST. INT’L L. REV. 745, 745 (2006). In 1956, Judge Philip Jessup famously
defined transnational law in his Storrs Lcctures at Yale as “all law which
regulates actions or cvents that transcend national fronticrs . . . [including] [b]oth
public and private intcrnational law . . . [plus] other rules which do not wholly fit
into such standard categorics.” /d. (quoting PHILIP C. JESSUP, TRANSNATIONAL
LAw 2 (1956)). While the definition is still applicable today, Harold Koh has
cxpounded on the term in his analyscs on transnational lcgal process. According
to Koh, transnational law cncompasses all laws that arc not purcly domestic or
purcly intcrnational law. See id. His operational definition consists of: (1) laws
that arc “downloaded” from international to domestic law; (2) laws that arc
“uploaded” from domcstic to intcrmational law, then “‘downloaded” back to
domestic law; and (3) laws that arc borrowed or “horizontally transplanted” from
onc national system to another. See id. at 745-46. Not surprisingly, transnational
law has become increasingly significant to our lives given the globalized nature
of law and lcgal studics. /d. at 746. This prominence is reflected in transnational
legal process, in which public and private actors, including nation statcs,
corporations, intcrnational organizations, non-govcrnmental organizations, and
individuals, intcract in a varicty of fora to intcrpret, cnforce, and ultimatcly
internalize, rules of international law. See Harold Hongju Koh, Transnational
Legal Process, 75 NEB. L. REv. 181, 183 (1996). The key clements of this
approach arc intcraction, interpretation and intcrnalization. /d.



177 COLUMBIA JOURNAL OF GENDER AND LAW 20.2

outside of the sex binary. Numerically, however, the largest sex
identity excluded by CEDAW is men. .

C. Include Men

CEDAW should reference all sexes. And if CEDAW’s
focus on women is mistaken, a large part of its error is the
exclusion of men. During the 1989 bicentennial of France’s
Declaration of the Rights of Man, feminists questioned the
textual exclusion from the Declaration of women by covering
posters around France with the words “and woman.” As we
should unsex the universal “man” in the “the rights of man,” it is
equally appropriate to question the focus on women when
gender inequality afflicts people of all genders.?52 Although men
benefit in terms of wealth and power from their “insider” status,
men also suffer from gender inequality by the constraints of
rigid gender normativity.>>> To eliminate discrimination against
women, men must be included in the central defining language
alongside women so that the design and implementation of
remedies reflects the fuller nature of sex discrimination. Men
must be allies in a battle on gender inequality; without men,
broader goals for gender equality will remain unrealized.?** This
Subpart will first describe the presence of men in CEDAW, and
then address how men are also victims, in part due to
masculinity’s harm to men. Finally this Subpart will consider the
essential contributions men can bring to gender equality efforts.

1. Men in CEDAW

Men are a part of CEDAW: as the yardstick for equality, as

252 Here | build on two works regarding men'’s relationship to feminism.
Nancy Levit, Feminism For Men: Legal Ideology and the Construction of
Maleness, 43 UCLA L. REv. 1037, 1038 (1996); PAUL NATHANSON &
KATHERINE K. YOUNG, LEGALIZING MISANDRY: FROM PUBLIC SHAME TO
SYSTEMIC DISCRIMINATION AGAINST MEN (2006).

53 An cxample of this, discusscd at Part 111.C.2. infra, is parcntal lcave.
Socictal norms suggest to men that they are inferior to women in family carc
giving, and belong in the workforce while women stay home to care for children.
This plays out in statcs that allow for morc parcntal lcave for women after
childbirth than for men.

254 See infra Part 111.C.3.
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the implicit perpetrator of discrimination and as the potential
protector in the form of the state. Given CEDAW’s focus on
equality, men largely serve as a reference point for the ideal of
equality between men and women. Article I defines equality
between men and women as a basis for its antidiscrimination
norms.255 Article 7 guarantees access to participate in political
life “on equal terms with men.”25¢ Article 8 uses the same
language.?” Article 9 guarantees women “equal rights with
men” to self-determination over nationality.?® The language of
Article 10 typifies CEDAW’s use of language: “States Parties
shall take all appropriate measures to eliminate discrimination
against women in order to ensure to them equal rights with men
in the field of education and in particular to ensure, on a basis of
equality of men and women . . .2 Men here serve as a
benchmark, as CEDAW establishes “equal rights with men” and
“on a basis of equality of men and women” as a measurement of
its success. The core, formal equality sections of CEDAW urge
states to promote women’s progress with men as the
comparator.2® CEDAW’s language reminds one of “Men are
from Mars, Women are from Venus,”—a portrait of stark
differences.?6! CEDAW'’s emphasis on women, to the exclusion
of men, reifies the gendered nature of power, leaving men out of
the equation both as a subject of analysis and as a subject of
rights, except insofar as their socio-economic position can
measure law’s (and, since CEDAW is the law, “women’s”)
success at combating sexism.

Second, if women are the victims of discrimination,
implicitly there is a perpetrator of this discrimination. Paul
Nathanson and Katherine Young argue that ideological

255 See CEDAW, supra notc 3, at art. 1.
256 Id. art. 7.

357 Id. art. 8.

28 1d. art. 9.

29 /d. art. 10.

260 Otto, supra note 16.

261 JoHN GRAY, MEN ARE FROM MARS, WOMEN ARE FROM VENUS (1992).
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feminist?¢? efforts have succeeded in replacing a male-dominated
legal structure with one that favors women at men’s expense,
replacing discrimination against women with a legislated double
standard against men.263 They describe this force as misandry,
“the idea that men can be classified only as evil or inadequate, or
as honorary women.”?6* In this gynocentric worldview, women’s
membership in a victim class situates men as “collectively
guilty.”?%5 CEDAW'’s silent reference to men as the perpetrator

262 As Nathanson and Young usc the term, “idcological feminism™ means
the dualistic world-view that charactcrizcs woman as victims and men as
oppressors. The authors also list the following as characteristic features of
idcological feminism: cssentialism—thc cmphasis on the unique qualitics of
womcn; hicrarchy—indirect or dircct suggestion that women arc supcrior to
men; collectivism—the communal goals of women outwcigh the rights of
individual men; utopianism—cstablishing an idcal social order in history;
sclective cynicism—systematic suspicion directed only toward men;
rcvolutionism—political agenda that supersedes reform; conscquentialism—the
idca that the ends justify thc mcans; and quasi-religiosity—a sccular religion
crcated. NATHANSON & YOUNG, supra note 253.

263 Id. at 264. Nathanson and Young statc that “[d]iscrimination against
men is by now so pervasively institutionalized that it is best described as
systemic and characteristic of the' lcgal system as a whole. /d. Nathanson and
Young arguc that the lcgal systcm, through the participation of thc media, has
fostered a radical shift in the perception of men. The authors argue that the media
has placed men on public trial by its coverage of heinous malc-on-female violent
crimes, of scxual harassment cascs, and of malc-child scxual abuse cascs. In
discussing public incidents of malc scxual violence, Nathanson and Young arguc
that the accused in cach case were portrayed to represent the entire class of men
and that cven where courts had dccided otherwisc, the verdict against these men
—against all men—was guilty. /d. at 315. For these authors, CEDAW, as well as
the Beijing Platform for Action and a special annex to the Declaration and the
Platform most clcarly cxemplify legalized misandry. Nathanson and Young point
to the clision of human rights into women’s rights. /d. at 393-94. Intercstingly,
the authors point to the dominance of Western feminists as a key factor in the
support for these idcological feminist asscrtions. Nathanson and Young also note
the lack of participation in thc debatec by non-Western delegates. The authors
suggest that these non-Western feminists view Western ideological feminism as
the “ncwest form of Western imperialism.” /d. at 395. They take thc argument
further, writing that idcological feminism is a sccular rcligion, functioning as a
rival to traditional rcligions. As Nathanson and Young scc it, onc of the
idcological feminists’ ultimate goals is to climinatc all traditional religions,
which would also lcad to disappcarance of the cultures associated with thosc
rcligions. /d. at 395.

264 Id. at xiii.

265 Id. at xi.
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of discrimination does imply their guilt. The presumption of
men’s responsibility has real consequences in blinding the
impact of sex discrimination on men, but I disagree with
Nathanson and Young over the power of women’s rights to
determine international law outcomes. Even if international
law’s women’s identitarianism is objectionable, its principal
effect is not to subjugate men (as they argue), but rather to
weaken the impact of women’s rights and other equality efforts,
as Lara Stemple has demonstrated with her work on HIV
prevention campaigns that erroneously focus solely on
women.266

In thinking about men as perpetrators and not victims of
sex discrimination, prior drafts of CEDAW reflect tension over
how men are referenced. For example, in the debate over the
Preamble, the World Health Organization (WHO) suggested that
the “human dignity” of men should be emphasized as well as
that of women.2’ The final wording does not reflect this
suggestion. One debate over Article 11 on employment
discrimination reflects the tone of the considerations of
CEDAW’s language. The United States, which it should be
noted again has not ratified the Convention, proposed a change
in the language to note that “existing laws on health and safety,
though originally designed for the protection of women, in
practice often prevented women from getting better or higher
paid jobs.”26® The Soviet Union disagreed. It argued that since
the Convention sought to eliminate discrimination against
women, “references to men, who—so far as [the representative
was aware]—were not particularly disadvantaged in the matter
of employment, were therefore out of place.”?¢ Ultimately, the
language adopted does not reference men.

Third, men also play a role since nearly all CEDAW

266 Dean Pcacock, Lara Stemple, Sharif Sawires & Thomas Coates, Men,
HIV/AIDS, and Human Rights, 51 J. ACQUIRED IMMUNE DEFICIENCY SYNDROME
119 (2009).

267 REHOF, supra notc 86, at 34.

268 Id. at 137.

269 1
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signatories are led by men. As I have explored extensively in
other work, men play a dominant role in political positions in
most countries in the world, with the exception of some
Scandinavian countries and Rwanda. To the extent CEDAW
references a state, it is implicitly a male-run state.

These debates over the drafting of CEDAW reflect several
truths about the Convention. First, they confirm the presumption
of the binarist nature of sex by the parties to the Convention.
Second, the Soviet Union’s reference to men reflects a
presumption that men do not suffer from sexism and that only
women are victims of employment discrimination. However,
debate over Article 5 reflects that some parties to the Convention
were aware of the possibility that men may be victims of sex-
based discrimination. Sweden proposed that the language related
to “the elimination of prejudices based on ideas of inferiority
and superiority” be altered to reference the “inferiority or
superiority of either sex.”?’® Sweden’s intervention on behalf of
language that references “either sex” marks the potential that
existed for the Convention. It too supports the understanding that
the Parties presumed the existence of two distinct sexes.

One element of CEDAW stands out from this obsessively
identitarian text. Article 5(a) appears to reference men toward a
different end—"‘[t}o modify the social and cultural patterns of
conduct of men and women’’?’! Article 5(a) seeks to shift
men’s and women'’s cultural patterns that lead to the dominance
of one sex by another based on stereotyped roles for men and
women.?’2  Article 5(a) uniquely references both men and
women, and focuses on battling stereotypes. In this sense, it
serves both as a substantive provision and as a lens through
which to interpret the balance of CEDAW’s substantive

270 [d. at 80.

2 Elizabeth Scpper, Confronting the “Sacred and Unchangeable™: The
Obligation to Modify Cultural Patterns Under the Women's Discrimination
Treaty, 30 U. Pa. J. INT’L. L. 585 (2008).

212 Andrca Vesa, International and Regional Siandards For Protecting
Victims of Domestic Violence, 12 AM. U. J. GENDER SOC. PoL’Y & L. 309, 328
(2004).
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provisions.?”  Article S5(a) incorporates the Convention’s
aspirational norms into all other sections, as interpreted by the
CEDAW Committee. 27

This Section plays an important role: “Article 5(a)’s first’
role is as an interpretive tool, that is, as a standard by which to
measure compliance with the more substantive articles of
CEDAW.2 [t recognizes that men and women play a role in
the practices that perpetuate gender discrimination. Thus, in
Article 5(a), the drafters of CEDAW seemed to have expanded
the scope of the treaty language to include practices by both
genders. The utility of the Article is to provide the opportunity
for the identification of broader cultural practices that hamper
gender equality.?’¢ Some suggest that Article 5(a) has begun to
acquire more interpretive force within the CEDAW Committee,
and to permit the Committee to voice its concerns with regard to
men and women as well as to social stereotypes.

273 Sepper, supra notc 272, at 596.
74 Id. at 601.

25 Id. at 597 (asscssing the CEDAW Committee’s comments and
recommendations to ascertain the meaning of Article 5(a), particularly in the
context of Western countrics).

26 Id at 598. For cxample, as Elizabeth Sepper notes: “If there is an
overarching theme to thce Committee’s questioning it is probably Article 5’s
obligation to take steps to discourage stercotyped attitudes about the roles of men
and women . . . . It has been cxtremely critical of gencral policy statements or
particular social arrangements which give primacy to motherhood, to the neglect
of women’s other roles and of men’s responsibilities as fathers.” Id. at 613. In
responsc to the Committee’s Article 5(a) admonitions, states have restructurced
parcntal leave policies to give father’s greater access to child rearing and mothers
to the workplace. /d. at 624 (2008). Licchtenstein enacted a policy that “involved
a four-day program in which high school-age boys and girls “‘engaged in a
consistent cxchange of roles where ‘the girls did craftmen’s work and technical
tasks, while the boys worked in social and domestic arcas’.” /d. at 625. When it
comes to realizing the aspirations of Article 5(a), gender matters. To undo social
stercotypes, statcs must undo them for both men and women. Indeed, in the
United States, to the cxtent that femalc cquality was advanced through the cqual
protcction clause, most of thosc cascs were brought by men. Similarly, this
article offers evidence of how, through Article 5(a), the Committee has advanced
women’s rights through deconstructing the entrenched “gendered stercotypes”
that limit both scxcs. /d. at 638.
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CEDAW’s problem is that the reference to men in Article
5(a) is an isolated one, suggesting that the drafters chose to
include men in this one section, but not elsewhere, thus
assuaging countries that advocated for a Convention whose title
and substance would directly reference equality between men
and women.?”7 The exclusion of “men” elsewhere raises the
question of whether it was consistent to include them in this one
section. Seeking solutions involving only women fails to
account for the complex issues that go well beyond group
identity—issues that deal with the fundamental set of power
relations that define all societies and states in the international
system, in which subordination based on gender constitutes the
norm for political, economic and familial institutions. Given that
CEDAW’s reference in Article 5(a) stands as a limited
intervention toward thinking about gender beyond “women,” we
can safely conclude that CEDAW is largely silent on how
international law should govern gender issues as they relate to
men, except insofar as it seeks to limit men’s dominance in
public power.

CEDAW’s flawed discussion of men is echoed in
subsequent international efforts that reflect an even deeper
ambivalence toward the recognition of male suffering from
gender imbalances. Other international law dealing with gender
questions largely follows CEDAW’s lead in shunting men’s
issues to the side, including rape-related interventions into

277 CEDAW, supra notc 3, at art. 5(a).
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international criminal law??® and gender mainstreaming efforts.
2. Masculinity’s Harm to Men

If CEDAW reflects the vision that presumes women are
victims of discrimination, it equally supposes that men benefit

278 Recent feminist international interventions place men’s issucs as
sccondary to women’s issucs. For example, with regard to the catcgorization of
rape as a war crime, Janct Halley has argued that these cfforts represented not a
middle ground between conservative and leftist feminist idcologics but rather a
firmly structuralist approach that conccived international criminal law in terms
of malc domination and female subordination. See SPLIT DECISIONS, supra note
17.at 3. Onc conscquence for men was the attempt to recmove consent as a
defensc to rape charges. Halley recognizes some value in the recognition of rape
as a war crime in certain contexts, but questions whether the intervention was a
salutary one. Her critique centers of the use of criminalization as a tool of gender
normativity. /d. at 4. For cxample, feminist ncgotiators did not scttle for the
Geneva Convention’s classification of rape as a crime against humanity: they
“did not want women’s physical intcgrity to bc a subsct of universal human
integrity.” /d. at 67. Instcad, thcy belicved that a woman’s right to be free from
scxual assault was “universal in scope,” and that this right should not be shared
with mcn, but cstablished as a scparatc protection. /d. at 167. They argucd that
scxual assault should sit alongside the worst intcrnational criminal law violations
of crimes against humanity and genocide. /d. at 123 (citing Samantha I. Ryan,
From the Furies of Nanking to the Eumenides of the International Criminal
Court: The Evolution of Sexual Assaults as International Crime, 11 PACE INT’L
L. REV. 447, 450 (1999)). Thec Rome statute adopted this idca: persccution based
on gender, including rape, is a crime against humanity. Onc advocatc conveys
this idca: “cvery rape is an cxpression of male domination and female
subordination and thus a persccution on the basis of gender.” fd. (quoting
Rhonda Copclon, Surfacing Gender: Reconceptualizing Crimes Against Women
in Times of War, in MASS RAPE: THE WAR AGAINST WOMEN IN BOSNIA-
HERZGOVINIA 212-13 (Alcxandra Stiglmayer ed., Marion Faber trans., 1994).
Hallcy vehemently disagrees with thesc attempts to frame an armed conflict like
the war in the Balkans as a “war-against-women.” Id. Thesc feminist advocates
attempted, but failed, to include gender violence, including the gendered social
constructs that support male dominance, in the list of scxual offenscs. See SPLIT
DECISIONS, supra note 17, at 83. This reform was yet another cffort to regulate
cveryday sexism cven when not related to armed conflict. /d. at 84,
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from inequality-—and in certain material senses, they do.?™ Yet,
men too suffer from gender inequality, including heightened
workplace danger, reduced life spans and reduced family and
leisure time.?% In certain vocations, men are exposed to danger
by being placed on the frontlines in battle or underground in
mines.?8! Moreover, men are increasingly less educated than
women throughout developed economies.

It is beyond the scope of this Article to catalogue the full
range of harms to men that occur due to sex and gender
inequality and stereotyping. However, a few examples from
social science literature reveal some of the extent to which men
suffer real harms because they are men.

First, in the workplace, it is customary to think of women

2% Men, it is widely rcported, posscss nincty-ninc percent of private
property. See e.g.,, NANCY LORBER, PARADOXES OF GENDER 288 (1995). In
addition, far more lcaders arc men than women, in both the public and private
scctors, in most countrics of the world. My own work has focused on women’s
lcadership and how quotas may remedy their cexclusion from political and
corporate power. See Internalizing Gender, supra notc 8, at 787-99 (analyzing
how CEDAW has influcnced Brazil and France in cstablishing quotas for
women’s political representation); Loving Gender Balance, supra note 207, at
2873, 2885 (arguing that Norway’s Corporatc Board quota, which scts a forty
percent floor for both scxcs, works not only by promoting women but also by
protccting men from becoming voiceless in lcadership); Feminizing Capital,
supra notc 180 (asscrting that Norway’s Corporate Board quota fosters a
productive symbiosis between the public and private spheres); Pariny/Disparity,
supra note 27 (cxamining Brazil and Francc’s parity laws and the rolc they play
in constructing and sustaining subordination among identity or intcrest groups).

20 See Kari Palazzari, The Daddy Double-Bind: How the Family and
Medical Leave Act Perpetuates Sex Inequality Across All Levels, 16 COLUM. J.
GENDER & L. 429, 430 (2007) (addressing the difficulty dads in Amcrica facc as
they attempt to strike a balance between their work and their families); Nancy
Gibbs, Viewpoint: Bring on the Daddy Wars, TIME, Fcb. 27, 2006, available at
http://www.time.com/time/nation/article/0,8599,1168125,00.htm! (rcporting on
the nced for greater recognition of the plight of fathers in the national work
family dcbatc).

# See e.g., BUREAU OF LABOR STATISTICS, CENSUS OF FATAL
OCCUPATIONAL INJURIES BY SELECTED WORKER CHARACTERISTICS AND
SELECTED EVENT OR EXPOSURE, 2007, available at hitp://www.bls.gov/
ncws.rcleasc/cfoi.t0O4.htm [hercinafter CENSUS OF FATAL OCCUPATIONAL
INJURIES] (Showing that men account for nincty-two percent of occupational
fatalitics). :
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as the primary, even the sole, victims of discrimination. Indeed,
given the extent to which women receive lower compensation
for many jobs and less frequently obtain leadership positions,
one can understand this focus. CEDAW’s text reflects this
understanding, stating that “States Parties shall take all
appropriate measures to eliminate discrimination against women
in the field of employment in order to ensure, on a basis of
equality of men and women, the same rights.””2 Men
consistently take on riskier employment. Men work in the most
dangerous positions, resulting in ninety-three percent of all fatal
occupational injuries compared to just seven percent for
women.?83 Much of the pay gap between men and women hinges
on the fact that men take more dangerous jobs, as those working
in hazardous industries receive higher compensation.?®* Child
labor has a gender disparity as well—while female youth were
nearly as likely as male youth to be working, the work
performed by male youth was twice as likely to be illegal work,
often in dangerous industries (particularly construction) with

282 See CEDAW, supra notc 3, at art. 11.

28 See e.g., BUREAU OF LABOR STATISTICS, supra notc 281. Women tend
to choose work in safer industrics than men, perhaps because of differences in
preferences, or cven employer discrimination. See Thomas DeLiere & Helen
Levy, Worker Sorting and the Risk of Death on the Job, 22 }. LAB. ECON. 925,
926 (2004). Family structurcs scem to play a dominant role in the choice of a
high-risk job. Single parents are the most averse to high-risk occupations. /d.
Women’s contributions to child rearing are often viewed as more difficult to
replace than men’s contributions. /d. Other studies arguc that women select
themselves into more sccure jobs and the effects on the gender wage gap. See
Jochen Kluve & Sandra Schaffner, Gender Wage Differentials and the
Occupational Injury Risk, 28 RUHR ECON. PAPERS 1, 4 (2007).

83 4d. at 21.
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excessive hours.285

In short, CEDAW’s focus on employment discrimination
mistakenly frames the problem as one solely affecting women,
when the harms are distributed disproportionately by sex, to
generalize in employment, with higher pay and greater danger
for men and lower pay and less danger for women. CEDAW’s
focus on guaranteeing women’s rights by “ensur[ing] on a basis
of equality of men and women, the same rights’?8¢ overlooks the
extent to which a solution depends on shifting sex distribution in
work.

Like employment, education inequality is far more
complicated than CEDAW presents. Article 10 states: “States
Parties shall take all appropriate measures to eliminate
discrimination against women in order to ensure to them equal
rights with men in the field of education and in particular to
ensure, on a basis of equality of men and women.”?7 In the
United States, for example, one female graduated college for
every 1.60 males in 1960, a statistic that almost flipped by 2003

285 Douglas Krusc, /llegal Child Labor in the United States: Prevalence
and Characteristics, 50 INDUS. & LAB. REL. REV. 17, 27 (2000). Likcwisc, most
of the many child soldicrs deployed throughout the world are boys. In a scparate
vein, Halley argucs that feminist advocates’ rcasoning for objecting to child
soldicrs is that trauma to boys ratifics patriarchal values, and thus harms women.
See SPLIT DECISIONS, supra notc 17, at 85. Feminist Universalism (FU) docs not
recognize masculinity in itsclf as a “site of harm.” /d. at 86. Hallcy cxplains why
such a concession would be antithetical to the FU vision as it would “relinquish
not thc commitment to sccing domination in scxuality and gender, but the
commitment to sccing that domination as structurally committed to malc
domination and female subordination.” /d. Halley points out that this rcasoning
fosters an indifference to the suffering of men. In this example, men’s harms do
not cven appear to be sccondary to those of women,; rather, the pain dealt to child
soldicrs is only scen through the pain caused by them on women. /d.

28 See CEDAW, supra notc 3, at art. 11.

287 I art. 10.
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with one male for every 1.35 females.2®8 The picture is different
in developing and poor countries, in which girls’ education lags
behind boys’ education. These disparities expose the overly
simple identitarian focus of CEDAW?’s prescription: bringing
women to men’s level in the developing world only led to a
disparity in the other direction. Rather, the focus should be on
seeking equal access without regard to sex or gender, a provision
that might profitably apply to developed, developing and poor
countries. Here, as in the context of employment, a greater focus
on stereotype reduction or elimination would lead to a more
effective legal regime.

Another example surfaces in recent social science literature
as crucial to gender equality efforts: parental leave. CEDAW’s
provision here blatantly preferences women’s parenting. Article
11 states:

In order to prevent discrimination against
women on the grounds of marriage or
maternity and to ensure their effective right to
work, States Parties shall take appropriate
measures: (a) To prohibit, subject to the
imposition of sanctions, dismissal on the
grounds of pregnancy or of maternity leave
and discrimination in dismissals on the basis
of marital status; (b) To introduce maternity
leave with pay or with comparable social
benefits without loss of former employment,
seniority or social allowances?8

This text, unlike the text for employment and education, does

288 Claudia Goldin ct al., The Homecoming of American College Women:
The Reversal of the College Gender Gap, 20 J. ECON. PERSP. 133, 133 (2006).
Almost all OECD countrics follow this trend. /d. at 154. Part of this dramatic
shift lics in greater preparation for college as women expect higher carnings in a
morc open labor market. /d. However, onc study also found that non-cognitive
bechavioral differences between boys and girls explain almost the cntire shift
toward females in higher education, adjusting for family background, test scorcs,
and high school achicvement. /d. at 154. Tecnage males® higher likelihood to be
arrested, suspended from school, and placed in special educational programs led
to some of this differential. /d.

289 See CEDAW, supra notc 3, at art. 11.
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not even reference equality between men and women, but rather
focuses solely on women’s parenting. Of course women
uniquely serve the function of childbirth and of breast-feeding,
but beyond those two functions, men are equally capable of
parenting. Here, CEDAW’s framing fosters continued
stereotypes of women as caretakers and men as unsuited to
family and caretaking roles.?®® This harmful male stereotype
impairs women as well as men, by acting as an “impediment to
the equal division of childcare responsibilities.”??!

Even where policies, such as those adopted by the United
States, provide parental leave for parents of either sex, women
are far more likely to take such leave, reflecting one of the
purposes of the Family Medical Leave Act (FMLA).22 Here,
CEDAW’s identitarian remedy aggravates inequalities: many

2% These stercotypes come to life in the marketplacc—women can and do
takc parcntal lcave more readily than men, and men arc often discounted from
receiving custody of their children. Levit, supra note 253, at 1073.

291 Id. at 1074. This is the subject of a subscquent project that focuscs on
the nced to unsex parenting.

292 Chuck Halverson, From Here to Paternity: Why Men Are Not Taking
Paternity Leave Under the Family and Medical Leave Act, 18 WIS. WOMEN’S
L.J. 257, 258 (2003). Although the statutc cmployed gender-ncutral language,
men take far less advantage of the parental Icave benefits because they assume it
docs not apply to them, that socicty will judge them adverscly for taking such
leave and because their caming expectations require them to forego leave. The
basic premisc of the stigma in taking paternity leave is because socicty views
mcen as breadwinners and women as carcgivers and that “men arc less attached to
their children.” /d. at 262. Hence, “parenthood remains a highly gendered
concept in our culture.” /d. at 261. These gender stercotypes attribute to the low
number of malc lcave takers despite the Act’s gender-ncutral language. For
newborn child- care “men reccive subtle messages from cmploycers that their
placc is at the office and their wives’ responsibility is child care.” Id. at 262. In
fact, many law firms require that malc cmployces mect the “primarily caregiver”
benchmark prior to taking a paid paternity lcave. Id. In sum, there is a double
standard bccausc successful, working, women arc perceived as bad mothers,
while men arc successful fathers only if they are successful at work. /d. at 263.
Halverson lays out five points to cxplain men’s cxclusion from FMLA: (1)
paternity leave is still stigmatizing in the workplace, (2) most men cannot afford
to take twelve wecks of unpaid leave, (3) many men do not realize that the
FMLA covers patcrnity leave, (4) the FMLA places an administrative burden on
cmployers, hence creating obstacles for men taking FMLA paternity leave, and
(5) the Act was not created to further the causc of fathers who want to bond with
their newborns. /d. at 258.
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economists point out that maternity leave policies, or even sex-
neutral policies that favor women, lead to the hiring of fewer
women and the reinforcement of sexist norms of work and
income.2%? A sex .and gender-neutral model can reflect women’s
biological realities in child-bearing, but still provide for men’s
equal participation in parenting.?%*

These examples briefly illustrate the potential for a gender
or sex-related international treaty.?°> CEDAW could be a
powerful instrument if it acted as a catalyst for intermalizing
international norms that protect both men and women.

3. Men’s Potential Contribution toward Gender

23 To the extent that women are more likely to take maternity lcave,
employers view them as morc cxpensive cmployces. In this scnsc, the
stereotypes reinforce men’s financial advantage over women. Their bencefit from
this stercotype does not, however, ameliorate the cost of not having time with
their familics.

24 Indeed, Scandinavian modcls reflect the importance of shared
parenting for greater cconomic cquality as well as more evenly sharcd familial
responsibilitics. Michelle Ashamalla, A Swedish Lesson in Parental Leave
Policy, 10 B.U. INT’L L.J. 241, 243 (1993). Two cmploycd parcnts arc entitled to
a combined cightcen months of parcntal lcave. Either parent may usc this bencfit
in its entirety or apportion it. To cncourage paternal involvement in child rearing,
Sweden has a rule requiring three months of that time allowance to be used by
the father. As such, the Swedish gender-neutral system does not penalize women
who desirc both a carcer and children. Id. Perhaps more remarkable is that
parents have the option to rcturn to work on a part-time basis until the child
reaches the age of cight. /d. As the parental lcave cxample demonstrates, laws
that scck to amclioratc women's situation by focusing on women actually
reinforcc gender disparitics. Laws that address issucs with attention to both men
and women achicve morc success in improving women'’s lives and dccreasing
gender disparitics.

295 [t is worth mentioning onc last example, female genital cutting (FGC).
FGC has proven to be onc of most critical and divisive issues in the intcrnational
women’s movement. See Ehrenrcich & Barr, supra note 120; see also Obiora,
supra notc 44. Often overlooked in this debate is the extent to which discussion
of the issuc as a women's issuc is sclf-defcating because it leaves men out of the
solution. Here, it is worth noting_the cxample of the former Egyptian First Lady,
Suzanne Mubarak, who has pursucd a public campaign to raisc awarcness of the
dangers of female genital circumcision, including the importance of convincing
men to accept a wifc who has not undergone the procedurc. See ELIZABETH
HEGER BOYLE, FEMALE GENITAL CUTTING: CULTURAL CONFLICT IN THE
GLOBAL COMMUNITY 105 (2005). Eliminating the practice involves finding ways
to resist the practice or reduce the harms resulting from the practice.
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Equality

Men do perpetuate gender inequality, but they are by no
means the only actors, nor are women the only victims. Sexism
also oppresses men, and to eliminate discrimination, men must
be included in the design and implementation of remedies.
CEDAW: s title and text should utilize language that includes all
genders.

Eliminating inequality based on sex depends at least as
much on freeing men from binding socialization roles as it does
on freeing women.?® In terms of freeing women, laws that
provide special treatment for women can also serve to trap them
—Justice Brennan described these laws as a “pedestal” that can
act also as a “cage.””’ Kathleen Sullivan agrees, pointing out
that “[w]omen’s freedom from stereotypes of fragility and
dependence, on this view, requires men’s freedom from
stereotypes of aggressor and paterfamilias. Equality functions as
a preference for fluid over fixed identity, which requires
disaggregating the biology of sex from the culture of gender.298
This understanding of sex and gender further reveals the limited
vision behind a women-centered treaty.

Within U.S. feminist circles, the most persuasive theorist

2% See Sullivan, supra note 168, at 752 (paraphrasing Justicc Ruth Badcr
Ginsburg).

297 Id. at 744. For an cxamplc of such a “pedestal” in intcrnational law,
consider thc Convention Concerning Night Work of Women Employed in
Industry, July 9, 1948, 81 U.N.T.S. 147. The convention provided that “[w]lomen
without distinction of age shall not be employed during the night in any public or
private industrial undertaking, or in any branch thercof, other than an
undertaking in which only members of the same family arc cmployed.” Id., at
art. IIl. The Intcrnational Labor Organization adopted this special protection,
believing that without it women would not be able to perform their domestic
roles as wifc and carcgiver. Kamala Sankaran, Night Work by Women: How
Should Special Protective Measures for Women be Defined, 9 NEW ENG. J. INT’L
& COMP. L. ANN. 417, 419-20 (2003). Scveral partics to CEDAW, including
Austria and New Zcaland, ratificd subject to a reservation permitting them to
cxclude women from night work and honor their obligation under the Night
Work Convention. See Rebecca J. Cook, Reservations to the Convention on the
Elimination of All Forms of Discrimination Against Women, 30 VA.J. INT’L L.
643, 697-98 (1990).

29 Sullivan, supra note 168, at 752,
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on these issues is Nancy Levit, who articulated a role for men in
feminism in a positive fashion. Legal scholars, largely in an
incidental fashion, have addressed the extent to which men
suffer from male stereotypes. Feminist legal theory has omitted
men “as participants in the reconstructive project.”??

Exploring how patriarchy harms men, Levit hopes “to
enlist men in the feminist fight against it.”?% Legal doctrine
perpetuates harmful stereotypes of men,’" such as the
requirement that they suffer in silence and reserve their
emotions. This silencing of male victims isolates men who suffer
from sexual violence and harassment.302

The radical feminist method of consciousness-raising,
Levit argues, should be put to use to “test the ways in which
society has relegated men to stereotypically male roles,”
although the groups should be composed of both genders.3%3
Feminists must pay heed to society’s treatment of men:
“stereotyping harms to one gender also rigidify role expectations
of the other gender’?* Men should be “invited into the
discourse.”% Levit’s argument, framed largely in the context of

299 Levit, supra notc 253, at 1038. These arguments have played a large
role in public debates over gender cquality in Scandinavia, both within feminist
circles and in government policics. See generally SCANDINAVIAN CRITIQUE OF
ANGLO-AMERICAN FEMINIST THEOLOGY (Hanna Stenstrom ct al. eds., 2007).

300 Levit, supra notc 253, at 1040. After a lengthy survey of several
strands of feminist thcory (liberal, cultural, radical and postmodern), and how
they have all cither vilified or omitted men from their discourses, Levit expresses
her concern that “men have no history as gendered sclves” because “no work
describes historical cvents in terms of what these cvents meant to the men who
participated in them as men.” Within lcgal theory, there is also a severe dearth of
scholarship cxploring legal conceptions of masculinity and how they affect both
genders. Id.

301 4
302 /d. at 1063.
303 g

04 1d at 1112.

305 14,
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the United States, applies to international law directly.
CEDAW?’s silence about men and apparent ignorance of the
extent to which men suffer from sexism exposes a key blind spot
—CEDAW cannot succeed in fulfilling its drafters’ goals
without men in conversation and on board with the project of
gender equality.

CONCLUSION

In this Article, I have argued that CEDAW is neither
accurate nor effective. It is not accurate because the real sex and
gender engagements must include men, women who are not
victims, and transgender people. It may also include the panoply
of gender-related issues that surface in the Yogyakarta
Principles. It is also not effective—CEDAW has been effective
at many things, but it has not achieved the broad transformation
promised. It cannot achieve that equality as long as the harms it
addresses focus solely on “women” as a group.

With contemporary understandings of sex, gender and
sexuality serving as the foundation for a new treaty, international
law might come closer to reflecting reality, thereby fostering
greater equality. Putting “sex” or “gender” in the place of
“women” has more than semiotic value. As a category, either
term moves beyond the limits of essentialist notions of
womanhood toward reducing gender inequality and guaranteeing
universal human rights. This radical proposal may strike those
who fought for the enactment of CEDAW and implemented it
over nearly thirty years as apostasy. Yet were they, along with all
others interested in human rights, to redraft the Convention
tabula rasa, they would recognize the primacy of gender as a
fundamental element of progress on these issues.

Although CEDAW has played an important role in certain
contexts regarding such issues, a sex or gender-focused treaty
would reach more deeply into the inequalities that plague
humanity. Today, the Convention and its “women’s” approach
serves as the pinnacle of gender-based rights. Undemeath it lays
gender mainstreaming efforts and other attempts to reference
gender. Unsexing CEDAW would flip the architecture of
international women’s human rights to focus on gender, with

women included under that rights umbrella.
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I realize that it would be a monumental, perhaps
unachievable task to revise such a widely subscribed treaty.
Even so, recognizing its flaws permits thinking about the
importance of moving forward in other ways. Reinterpreting
Article 5(a) as a dominant method of interpreting CEDAW’s
Articles could be one way to achieve such progress. Another
would be to focus -efforts on the broader adoption of the
Yogyakarta Principles and even the recognition by States Parties
and the CEDAW Committee that the Principles enact a crucial
part of the Convention’s goals.

CEDAW’s problem is a problem for women’s rights as
well. Although such a broad argument is beyond the scope of
this Article, the international women’s rights context reflects the
extent to which the focus on women as a group will fail as long
as it ignores the extent to which men are excluded from any
serious consideration. Gender inequalities box us all into a
preordained set of advantages and disadvantages. Unsexing
CEDAW is not just a remedy to a shortcoming in international
law, but a mode! for thinking about gender issues as a human
rights question for all people.



