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just compensation. However, in Kelo v. City of New London,*** the Court gave no

special consideration to the fact that the property being taken by a city consisted
of homes that the owners had resided in for many years. The Court agreed that
economic redevelopment is a valid public purpose and deferred to the city for that
determination.***

B. Statutory Bases

Over the decades, the Court has protected rights in housing as expressed in
various statutes.

1. Fair Housing Act

The Fair Housing Act was enacted in 1968.%%¢ It makes it unlawful to “refuse
to sell or rent. .. or otherwise make unavailable or deny, a dwelling to any
person because of race, color, religion, sex, familial status, or national origin.” A
dwelling can be made otherwise unavailable by, among other things, action that
limits the availability of affordable housing.>*” The Fair Housing Act can be
violated by either intentional discrimination or disparate impact on a protected
class.*?®

2. Public Housing

Under the National Housing Act, which authorizes the construction and
funding of public housing, tenants are entitled to perpetual renewal of their
leases, except that termination may be had for good cause.?** They are entitled to
due process (notice of the charges and an opportunity to contest them) before
termination of their tenancies.”*® However, in U.S. Department of Housing and
Urban Development v. Rucker,”*" the Court upheld the termination of a public
housing tenancy for misconduct of a family member, even when the evicted
tenant did not participate in the misconduct and had no ability to control the
family member. The Court found that the National Housing Act’s plain language

234. 546 U.S. 469 (2005).

235. Id. at 485-86, 490.

236. 42 U.S.C. § 3604 (a) (2006).

237. See, e.g., Huntington Branch, NAACP v. Town of Huntington, 844 F.2d 926, 928-29, 938-39
(2d Cir. 1988); Smith v. Town of Clarkton, 682 F2d 1055, 1059, 1062-64 (4th Cir. 1982); Resident
Advisory Bd. v. Rizzo, 564 F.2d 126, 130 (3d Cir. 1977).

238. Mt. Holly Gardens Citizens in Action, Inc. v. Mount Holly, 658 F.3d 375 (3d Cir. 2011); Magner
v. Gallagher, 619 F.3d 823 (8th Cir. 2011); Cmty. Servs., Inc. v. Wind Gap Mun. Auth., 421 F.3d 170, 176
(3d Cir. 2005); National Cmty. Reinv. Coal. v. Accredited Home Lenders Holding Co., 573 F.Supp. 2d 70
(D.D.C. 2008).

239. Discussed at infra notes 176-99 and accompanying text.

240. Green, supra note 176.

241. 535U.S. 125 (2002).
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unambiguously required lease terms that give local public housing authorities the
discretion to terminate the lease of a tenant when a member of the household or a
guest engages in drug-related activity, regardless of whether the tenant knew, or
should have known, of the drug-related activity.*** Congress’ decision not to
impose any qualification in the statute, combined with its use of the term “any”
to modify “drug-related criminal activity,” precludes any knowledge require-
ment.**> Moreover, by the Act, Congress sought to protect other residents from
the violence typically associated with drug activity.?**

3. Rent Control

The Supreme Court upheld a rent control ordinance in Pennell v. City of
San Jose,**® rejecting a takings and equal protection challenge. The ordinance
contained a provision that allowed a hearing officer to consider, among other
factors, the hardship to a tenant when determining whether to approve a
landlord’s proposed rent increase in excess of eight percent. The landlords made a
facial challenge that the provision obligated private landlords to assume public
burdens without just compensation, thereby violating their rights under the Fifth
and Fourteenth Amendments. The Court ruled that the ordinance was not facially
invalid under the Due Process Clause of the Fourteenth Amendment because the
tenant hardship provision represented a rational attempt to accommodate the
conflicting interests of protecting tenants from burdensome rent increases while
at the same time insuring that landlords were guaranteed a fair return on their
investment.>*¢

IV. FACILITATING HOUSING AVAILABILITY AND AFFORDABILITY
THROUGH EQUAL PROTECTION AND DUE PROCESS THEORIES

The principle of equal protection proscribes actions by a state or its
instrumentalities that invidiously discriminate against persons.”*’ While a
classification on the basis of race or religion is inherently suspect, placing the
burden on the government to justify that classification by a compelling
governmental interest, such classifications are not the only occasions for equal
protection claims. A classification that unduly impacts a fundamental interest also
requires strong justification.”*® Where the government adopts programs, appropri-
ates funds, and enacts legislation that disproportionately impacts certain impor-

242. 535 U.S. at 130.

243. 535U.S. at 131.

244, Id.

245. 485U.S. 1 (1988).

246. Id. at 13. Inasmuch as no occasion had arisen whereby such a hardship had been established, the
Court limited its ruling to the facial challenge. /d. at 14-15.

247. U.S. ConsT. amend. XIV, § 1.

248. Shapiro v. Thompson, 394 U.S. at 638.
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tant interests of similarly situated persons, equal protection issues are raised. A
case for heightened scrutiny could be asserted in the following scenario: a city
might act to develop a waterfront with the larger aim of revitalizing the
community. The project might include housing and commercial uses. To enlist
developers to undertake the effort, the government offers to use its powers of
eminent domain to acquire property, to contribute to the costs of development
through grants, and also to provide tax subsidies to the developer. If the
government does not also offer subsidies for low-income households for housing
in the new development, then it is creating two classes of persons affected by the
effort—those able to buy or rent at market rates and those who are not—but
treating them differently. Those who purchase would benefit from the tax
subsidies, while those who cannot purchase receive no comparable benefit. But
the difference that would obtain if housing were deemed fundamental would be
that unless the government could articulate a compelling governmental interest
(something other than an interest in protecting the public fisc) for the disparate
treatment, the programs could be struck down.”** In other words, the level of
judicial scrutiny, if strict, may well lead to greater regard for facilitating the
acquisition of housing by those who need this assistance.

A. Existing Obstacles to Success Under Constitutional Theories

There are several reasons why challenges as just described have failed under
current equal protection analysis, the most significant being the absence of “proof
of racially discriminatory intent or purpose.”?** Much of the reason for a lack of
affordable housing has been the persistence of facially neutral zoning ordinances
limiting uses to “single-family dwellings” on large lots and precluding multiple
unit dwellings.”®' In zoning matters, the Supreme Court has shown a great deal
of deference to decisions by municipalities, even when they make land use
extremely restrictive.”>?

In one of the earliest Supreme Court cases on the power of municipalities to
zone land within their boundaries, Euclid v. Ambler Realty,”* the Court ruled that
a zoning ordinance would be upheld if there was a rational relationship between
the ordinance and the municipality’s interest in the protection of health, safety,
morals or general welfare.””* That relationship would be found to exist if the
issue was “fairly debatable.”?*> That case involved an act by the Village of
Euclid, Ohio to rezone certain areas of the town, which had the effect of limiting

249. See id., at 631-632 (rejecting the concern for budgetary issues as a justification for the waiting
period for welfare benefits as it infringed upon the right to travel).

250. Village of Arlington Heights v. Metro. Hous. Dev. Corp, 429 U.S. 252, 265 (1977).

251. Salsch, supra note 194,

252. Euclid v. Ambler Realty, 272 U.S. 365 (1926).

253. 1d.

254. Id. at 392.

255. Id. at 388.
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much of plaintiffs’ theretofore-undeveloped land to certain uses, precluding other
uses for which the landowner thought the land was best suited.>*® Before the
ordinance, the land was valued at $10,000 per acre, but after it was valued at
$2500 per acre.”” The landowner made a facial challenge to the ordinance, as he
had not attempted to use the land in a way that was precluded by the ordinance.**®
A facial challenge succeeds if the plaintiff can demonstrate that under no set of
facts could the law be applied in a fashion that was constitutional. The claim was
only that the ordinance made it theoretically impossible to realize the expected
value of the property prior to the ordinance—a substantive due process
violation.?*”

But Euclid did not consider whether an ordinance could be struck down on
equal protection grounds—that is, that the ordinance treated similarly situated
landowners differently. The Court has nonetheless ruled that municipalities may
enact zoning ordinances that preclude certain kinds of housing in designated
areas, so long as there is a rational basis supporting the measures.”® Ironically,
though municipalities have asserted that zoning land for single family dwellings
serves to support the family as important socializing institutions, such zoning
operates to exclude families who cannot afford single-family dwellings from
seeking the quiet and solitude of the communities so zoned. Moreover, the Court
has found that nothing in the constitution requires cities to take advantage of
available funds for the construction of affordable housing.?®' The Court has also
taken a rather narrow view of the requisite standing for challenging zoning
decisions.**

In all of these contexts, the Court has not applied any degree of heightened
scrutiny in the absence of evidence that the municipality’s aim was to exclude
persons based on race. While the level of scrutiny that the Court gives to equal

256. Id. at 384.

257. Id. at 384,

258. Id. at 386.

259. Id. .

260. See e.g., Village of Arlington Heights v. Metro. Hous. Dev. Corp, 429 U.S. at 265-66; Village of
Belle Terre v. Boraas, 416 U.S. 1, 9 (1974) (upholding single family zoning, recognizing governmental
interest in encouraging “family values, youth values and the blessings of quiet seclusion and clean air
mak[ing] the area a sanctuary for people”).

261. James v. Valtierra, 402 U.S. 137, 143 (1971).

262. Warth v. Seldin, 422 U.S. 490 (1975). There, the Supreme Court ruled that non-residents of a
town lacked standing to challenge a zoning ordinance which they maintained effectively excluded
persons of low and moderate income from living in the town, in contravention of the First, Ninth, and
Fourteenth Amendments and in violation of 42 U.S.C. §§ 1981, 1982, 1983. Id. at 493. A challenger to a
town’s ordinance must allege specific, concrete facts demonstrating that the challenged practices harm
him, and that he personally would benefit in a tangible way from the court’s intervention. /d. at 499-500.
In the case, none of the plaintiffs had any particular interest in any property found in the town, nor was
any housing within their means precluded by the ordinance, instead relying on the remote possibility that
their circumstances might be improved. Id. at 504. The perversity of the result was that because the
plaintiffs could not afford housing in the town, they lacked standing to challenge an ordinance that
rendered the housing in the town unaffordable.
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protection claims will vary depending upon whether those adversely impacted
are members of a discrete and insular minority group or a protected class under
the law, the Court has declined to find that poverty or economic status is a
protected class.>®®> Nevertheless, poverty often correlates very strongly with race
as well as certain ethnicities.?®* In this respect, ordinances, which are neutral on
their face, but which have a disproportionate impact upon certain groups should
be subjected to heightened scrutiny. And, while it is the case that whether the
Court applies heightened scrutiny has depended not only upon the groups
affected, but also upon the protected interest affected by the classification,?s
absent recognition of housing as an important interest, no heightened scrutiny
will be had.

The three cases that have reached the Court involving measures by towns to
facilitate the construction of affordable housing have reached disparate results.
On the one hand, the Court concluded that giving citizens a say in whether to
authorize such housing alone does not violate equal protection rights.**® On the
other hand, where a city charter provided for referendums only for ordinances
regulating real estate on the basis of race, such a classification did affront the
Equal Protection Clause.?®’

263. San Antonio Ind. Sch. Dist. v. Rodriguez, 411 U.S. 1, 24 (1973).

264. See e.g., Parents Involved in Cmty Sch. v. Seattle Sch. Dist. No. 1, 377 F.3d 949, 972 (9th Cir.
2006); Bonton v. City of New York, 2004 U.S. Dist. LEXIS 22105, *13 (S.D.N.Y. 2004); Shani King, The
Family Law Canon in a (Post) Racial Era, 72 Ouio St. L. J. 575, 616 (2011); UNITED STATES CENSUS,
CHILD POVERTY IN THE UNITED STATES 2009 & 2010: SELECTED RACE GRoups & HispaNIC ORIGIN 1, 3,
(2011), available at http://www.census.gov/prod/2011pubs/acsbr10-05.pdf (reporting that black children
represented 26.6% of the population of children in poverty, but only 14.4% of all children; that 38.2% of
all black children were poor, while white and Asian children had poverty rates below the national
average).

265. See Shapiro v. Thompson, 394 U.S. 618, 634 (1969) (stating that “any classification which serves
to penalize the exercise of [a constitutional] right, unless shown to be necessary to promote a compelling
governmental interest, is unconstitutional”).

266. In James v. Valtierra, the Court upheld an article to the state constitution providing that no
low-rent housing project should be developed, constructed, or acquired in any manner by a state public
body until the project was approved by a majority of those voting at a community election. The Court
found nothing per se unconstitutional about the referendum procedure, where the constitutional
amendment created no classifications based upon race. 402 U.S. at 141. Instead, it pointed out that a wide
variety of governmental acts required enactment by referenda. /d. at 142. Given that public housing
projects, by their nature imposed burdens (municipal services, but lower tax revenues) upon the
municipalities in which they were situated, it was not unreasonable to give the citizens a say in whether to
undertake those burdens. Id. at 143.

267. Hunter v. Erickson, 393 U.S. 385 (1969). There, citizens of Akron, Ohio, amended their city
charter to require that any ordinance regulating real estate on the basis of race could not take effect until
the ordinance was approved by the electorate in a mandatory referendum. /d. at 387. The Court held that
the amendment created a classification explicitly based upon race because it required that laws dealing
with racial matters could take effect only if they survived a mandatory referendum, while other housing
ordinances took effect (upon enactment by the city council) without any special election. Id. at 391. The
racial classification created a special burden on racial minorities within the governmental process by
making this process more difficult for minorities to secure legislation on their own behalf. /d. at 391.
Because the City of Akron could not justify this racial discrimination, the Court found a denial of equal
protection and held that the mandatory referendum was unconstitutional. /d. at 393.
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Most recently, the Court upheld a referendum to block an ordinance providing
for affordable housing, despite clear evidence that the referendum was motivated
by racial animus. In City of Cuyahoga Falls, Ohio v. Buckeye Community Hope
Foundation,**® the Court essentially upheld the right of citizens acting through
the referendum process to adopt measures to affect adversely members of other
racial groups.”®® There, the city adopted an ordinance authorizing a nonprofit
corporation to construct a low-income housing complex.>’® A group of citizens
filed a formal petition with the city requesting that the ordinance be repealed or
submitted to a popular vote.’’! The city’s charter provided that an ordinance
challenged by a petition could not go into effect until approved by a majority of
the voters.”’> Immediately upon the submission of the proposal for the housing,
residents of the town expressed opposition.*”* Initially, the developer agreed to
various conditions, including that it build an earthen wall surrounded by a fence
on one side of the complex.?’* After the planning commission approved the
plans, public opposition resurfaced and coalesced into a referendum petition
drive.?”* Citizens expressed various concerns: that the development would cause
crime and drug activity to escalate, that families with children would move in,
and that the complex would attract a population similar to the one in the town’s
only African-American neighborhood.?’® The voters passed the referendum
thereby blocking the ordinance from going into effect.*’”” The Ohio Supreme
Court declared the referendum unconstitutional, holding that the state constitu-
tion authorizes referendums only in relation to legislative acts, not administrative
acts, such as site-plan ordinances.”’® The city thereafter issued the building
permits and construction commenced.”’”® While the state court litigation was
ongoing, the developer brought suit in federal court seeking injunction against
the referendum and an order that the city issue the building permits.?*° It
maintained that in allowing the site plan ordinance to be submitted to the electors
through referendum, the city violated the Equal Protection and Due Process
Clauses of the Fourteenth Amendment, as well as the Fair Housing Act.?®!

The United States Supreme Court rejected the challenge on two grounds. First,
there was no proof of racially discriminatory intent or purpose behind the

268. 538 U.S. 188 (2003).
269. Id.

270. Id. at 191.
271. Id.

272. Id.

273. Id.

274. Id. at 191.
275. Id.

276. Id. at 192.
277. Id.

278. Id. at 193.
279. Id.

280. Id.

281. Id. at 191.
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referendum procedure itself.”®* While the developer relied upon evidence of
discriminatory voter sentiment, the Court ruled that statements made by private
individuals in the course of a citizen-driven petition drive, while sometimes
relevant to equal protection analysis, do not, in and of themselves, constitute state
action for purposes of the Fourteenth Amendment. Second, the developer failed
to show that the “private motives that triggered” the referendum drive “[could]
fairly be attributed to the state.”**>

The result in City of Cuyahoga Falls, Ohio is indeed a sad commentary on
efforts of citizens to exclude based upon rank racial prejudice. If housing is a
fundamental right, then a discriminatory purpose would not need to be shown,
only some form of state action. While the referendum mechanism itself seems
fairly innocuous, its use for the avowed purpose of denial and exclusion seems
hardly different from that in Hunter v. Erickson.”®* Indeed, it seems that the only
real difference between the mechanism here and the one in Hunter is that the
latter involved express language in the charter making distinctions based upon
race, but City of Cuyahoga Falls, Ohio permitted express exclusion based on race
with the law’s backing. It seems that there was no less state action here than in
Shelley v. Kraemer,?®® as the ability to deny rights was only available through a
mechanism enforced by the state.

Due process claims regarding housing have been found in a variety of con-
texts—arbitrarily denying building permits to construct low-income housing,”%°
knowingly and deliberately locating and populating public housing projects on
the basis of race,®’ and arbitrarily terminating the tenancies of public housing
tenants.”® While this principle might enable certain housing projects to proceed,
it will not serve to foster affirmative efforts to afford housing or ensure
affordability.

V. HEIGHTENED SCRUTINY UNDER STATE LAaw

While not imposing an affirmative burden upon cities to construct housing
at public expense for all who need it, in recent years state courts have been
analyzing land use ordinances to ensure that land is available for affordable
housing. They have ruled that towns have an obligation to attend to the housing

282. Id. at 195.

283. Id. at 196.

284. 393 U.S. 385 (1969).

285. 334 U.S. 1 (1948).

286. Scott v. Greenville, 716 F.2d 1409, 1417-21 (4th Cir. 1983) (finding a due process violation
through denial of building permit to construct low-income housing).

287. Gautreaux v. Romney, 448 F.2d at 73233 (7th Cir. 1971).

288. See Green, supra note 176, at 720-30.
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needs of its citizens®®” and that to deny citizens desiring to reside in a particular
community the opportunity for affordable and decent housing is a denial of
substantive due process.”*® Perhaps the most famous case expressing these views
is Southern Burlington County NAACP v. Township of Mount Laurel.**' There,
a nonprofit group sought a building permit to construct fifty garden-style
apartments.**> The permit was denied. The organization sued, alleging discrimi-
nation and a violation of the federal and state constitutions.”*> The court reached
its conclusions under state law, finding it not necessary to consider federal
constitutional grounds.?®* It explained that adopting land use regulations are
within a state’s police power, but all police power enactments must conform to
the basic state constitutional requirements of substantive due process and equal
protection of the laws.*> A zoning regulation, like any police power enactment,
must promote public health, safety, morals, or general welfare—any zoning
enactment contrary to the general welfare is thus invalid.>*® When a regulation
has a substantial external impact, the welfare of the state’s citizens beyond the
municipality cannot be disregarded and must be recognized and served.”’
Because shelter and food are the most basic human needs,**® providing adequate
housing to all categories of people is essential in promoting the general welfare
required in all land use regulations.”®”® When a municipality in its land use
regulations has not made it realistically possible to create a variety and choice of
housing, a facial showing of violation of substantive due process or equal
protection has been made and the burden shifts to the municipality to establish a
valid basis for action or inaction.>®

289. See e.g., Fernley v. Board of Supervisors of Schuylkill, 502 A.2d 585 (Pa. 1985); Surrick v.
Zoning Hearing Bd, 382 A.2d 105 (Pa. 1977); Associated Builders v. Livermore, 18 Cal.3d 582 (Cal.
1976); Berenson v. Town of New Castle, 38 N.Y.2d 102 (N.Y. 1975).

290. Berenson v. Town of New Castle, 67 A.D.2d 506 (N.Y. App. Div. 1979); Utah Hous. Fin. Agency
v. Smart, 561 P.2d 1052 (Utah 1977); Associated Home Builders of the Greater Eastbay, Inc. v. City of
Livermore, 557 P.2d 473 (Cal. 1976); Southern Burlington Cnty. NAACP v. Mount Laurel, 336 A.2d 724
(N.J. 1975).

291. Mount Laurel Twp., 336 A.2d 713 (N.J. 1975).

292. Id. at722.

293. Id. at 716

294. Id. at 724.

295. 1d.

296. Id. at 725.

297. Id. at 726.

298. Id. at727.

299. Id.

300. Id. at 727. On remand, the town offered to grant a permit on a tiny area, one in a flood zone and
not served by water and sewer connections. When this case made its way back up on appeal, the Supreme
Court was quite angry and exasperated with the town. It decided that stern measures were in order.
Southern Burlington County NAACP v. Mt. Laurel Township, 456 A. 2d 390 (N.J. 1985). The Court set up
a three judge panel of overseers for zoning decisions, requiring zoning ordinances to be approved by the
judges, set up a builder’s remedy, under which a builder that proposed to maintain a percentage of the
units as affordable would be issued a building permit./d. at 418-21. These measures did not sit well with
the communities and the state enacted comprehensive housing legislation—the Fair Housing Act, which
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While affordable housing measures are being adopted on the local and state
levels, and despite the broad thinking position of Southern Burlington, such
measures are still often met with opposition by local owners and developers.®!
These battles and confrontations could be averted by the recognition of a “right to
housing.”

VI. NEW PREDICATES FOR AN AFFIRMATIVE RIGHT

So far, I have sought to moor a right to housing in the interstices of the
Constitution, next to or within the interest in liberty. The identification of rights in
the penumbra or interstices of the Constitution has rested on the conclusion that
they were predicates toward the fulfillment or enjoyment of the express rights.
Without privacy, one is truly not free. To be free, one must be able to travel where
and when one chooses, even if this adds to a state’s burden of providing welfare
benefits to the newly arrived needy. One cannot be assured a fair and meaningful
trial without the assistance of counsel to explain the proceedings and advise on
courses to take. Essentially, the court determined that these penumbral rights
were essential to enjoy, and resided within, the larger express rights. The
connection between housing and liberty is no less direct.

The rationale for finding the right to travel as a fundamental component of the
right to liberty should also provide the basis for striking down ordinances that
preclude the construction or making available of affordable housing. The
unavailability of affordable housing has no less impact on one’s freedom to travel
as the ineligibility for welfare benefits in another state. The parallel is exact.
Indeed, many municipalities adopt such ordinances for the specific purpose of
excluding certain undesirable populations.>**

Not only does housing unavailability interfere with the right to travel as a
component of liberty, it also affects liberty in the more abstract sense. This

set up the Council on Affordable Housing (“COAH”). COAH’s mission was to assess the affordable
housing needs and to promulgate rules and dictate the requirements to municipalities. It was given the
authority to prescribe formulas, establish housing needs, oversee implementation, and develop a process
for addressing affordable housing. Initially, using a convoluted formula, COAH established state-wide
and local quotas for affordable housing. It devised various categories of needs (present, prospective,
unmet). It set up a program for sharing needs under “Regional Contribution Agreements,” under which
communities could pay other communities to create affordable housing. COAH has adopted three rounds
of rules, the latest after a remand of the Second Round in In re NJ.A.C. 5:94 & 5:95, 390 N.J. Super. 1
(N.J. Super. Ct. App. Div. 2007), cert. denied, 914 A.2d 348 (N.J. 2007). The Third Round Rules are
currently under challenge. Criticism includes that COAH had designated parks, highway medians, and
cemeteries as available land for housing; imposed an affirmative obligation upon such towns to actually
construct new housing; that COAH’s projection of growth was based on outdated or flawed information.

301. See e.g., United States v. Yonkers Bd. of Educ., 29 F.3d 40 (2d Cir. 1994); United States v.
Yonkers Bd. of Educ. 927 F.2d 85 (2d Cir. 1991); C. THEODORE KOEBEL ET AL., CTR. FOR HOUS. RESEARCH
& METRO. INST., COMMUNITY ACCEPTANCE OF AFFORDABLE HOUSING (2004), available at hitp://
www.realtor.org/ncrer.nsf/files/koebellangfr. pdf/$FILE/koebellangfr.pdf.

302. Yonkers Bd. of Educ., 29 F.3d 40; Yonkers Bd. of Educ. 927 F.2d 85; Reinhart v. Lincoln Cnty.,
482 F.3d 1225 (10th Cir. 2007).
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abstract sense of liberty—a private sphere for flourishing—has been embraced by
the Supreme Court and Congress in numerous ways. Griswold serves to protect
families in the intimate details of their lives as they express themselves within
their homes;>** Roe v. Wade ensured decisions concerning whether to procreate
were reserved to the affected person;*®* Shapiro removed obstacles to traveling
freely to a better place.>*® Housing should be considered to be among these other
liberty interests long-protected by the Court and supported by Congress.

Housing is an essential predicate for economic and social power, and the
absence of power results in marginalization. Max Weber’s theories on social and
economic organization are particularly apt on this point. He explains what most
significantly drives the structure of every legal order is the distribution of power,
economic or otherwise, within the respective community. Power is understood to
mean “the chance of a person or of a number of persons to realize their own will
in a communal action even against the resistance of others who are participating
in the action.”° The achievement of “social honor” stands squarely alongside
the economic benefits in the concept of power. “Indeed, social honor . . . may be
the basis of political or economic power.”*®” Power and social honor succeed in
marking one’s place in the community, in part through the existence of some
guarantee by the existing legal order.>*® While the legal order operates to enhance
one’s chances to hold power or honor, it cannot always secure them. This appears
s0, also in part, because the “economic order” dictates the way in which social
honor is distributed within the community.>*® Thus, using Weber’s logic, secure
and decent housing seems required to ensure a place in the social order with some
ability to influence the contours of the legal order.>'’

Nothing more substantially ties one to a community than housing. Communi-
ties are agglomerations of individuals for the achievement of shared ends:
spiritual and moral support; identity; economic interdependence; and intellectual
stimulation. It is said that the individual is bound to the community both by
mutual agreement and by the desire for shared ends.®'' At a minimum, human
flourishing seems to contemplate the ability to achieve self-fulfillment, including
the capacity to make meaningful and autonomous choices about alternative
life structures. Achieving self-fulfillment seems to require a life without
substantial want of basic human necessities such as warmth from the cold,
physical nourishment, safety from predators, and an environment conducive to

303. Griswold v. Connecticut, 381 U.S. 479, 485 (1965).

304. Roev. Wade, 410 U.S. 113, 152-54 (1973).

305. Shapiro v. Thompson, 394 U.S. 618, 642 (1969).

306. Max WEBER, FROM MAX WEBER: EssAys IN SocioLoGy 180 (H.H. Gerth & C. Wright Mills eds.,
1946).

307. Id.

308. Id.

309. Id. at 181.

310. Id.

311. Hanoch Dagan, Takings and Distributive Justice, 85 VA. L. REv. 741, 772-74 (1999).
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calm, contemplation, and intellectual exchange and/or exploration.>'* These all
mean security and control over one’s physical space.

The community is the vehicle that mediates the resources needed for human
flourishing.>'> What makes a community? The physical space, the residents, the
common history, and common sought-after ends. Communities play a “crucial
role{ ] in the formation of our preferences, the extent of our expectations, and the
scope of our aspirations.”'* Communities create and foster social relations,
encouraging norms that may include those of “equality, dignity, respect, and
justice as well as freedom and autonomy.”'> They enable economic interdepen-
dence and foster environments for intellectual stimulation through exchange and
social relations.>'®

Ownership, or at least an abode in which one has a measure of security of
tenure, is an important determinant of choices by the community. Property
owners are consulted, but non-owners are not—their well-being is ignored.
Merely having access along with other members of a community does not fulfill
the conditions necessary for human flourishing. Instead, today most seem to
recognize the need for an individual domain, a place to call one’s own—whether
that is legal title to an estate in property or a rental property,>'” so long as one’s
tenure is not wholly subject to the whims of another.

Because the majority of people in the nation have decent, adequate housing,
the centrality of housing to well-being, employment, schooling, childrearing, and
nutrition is often not appreciated. Housing that is overcrowded, dilapidated and
that threatens health causes tremendous stress on the residents. Housing costs that
exceed the household’s means threaten economic stability, with the possibility of
foreclosure or eviction.>'® Children in unstable, unhealthy housing experience a

312. Id. at 774.

313. Gregory S. Alexander, The Social Obligation Norm in American Property Law, 94 CORNELL
L. Rev. 767 (2009).

314. Id. at 766.

315. Id. at 761-68.

316. Id.; Dagan, supra note 311, at 771-74. Despite the deep and essential connection between
housing and community and human flourishing, sadly for many, the history of housing development in
America has been a tale of exclusion. Communities that were planned and developed in the suburbs were
designed to be homogenous and bourgeois. Developers sought to keep them that way, by including
covenants in deeds, precluding sales to non-Caucasians. If a grantee violated the covenant, he stood to
suffer damages or the sale might be enjoined. Municipalities also aimed to control the introduction of
certain kinds of housing in their communities through various land use devices: large lot zoning and
single-family home zones. Over time, these devices were challenged in court. See, e.g., S. Burlington
Cnty. NAACP v. Twp. of Mount Laurel, 336 A.2d 713 (N.J. 1975), discussed supra notes 289-301 and
accompanying text.

317. One can make the argument that land ownership more strongly encourages the desirable behavior
of investment in the property than merely the right to use the land such as comes from a lease or
easement.

318. See Shelby D. Green, Disquiet on the Home Front: Disturbing Crises in the Nation's Markets and
Institutions, 30 PACE L. REv. 7, 12 (2009). In the midst of the financial industry crisis of 2008, where
millions of homeowners defaulted on unaffordable mortgage loans, improvidently taken, millions of
families were facing foreclosure.

HeinOnline -- 19 Geo. J. on Poverty L. & Pol'y 436 2012



No. 3] Imagining a Right to Housing 437

greater risk of health issues, and rates of infant mortality are raised for mothers in
poor surroundings.®'® Inadequate and/or insecure housing leads to poor academic
achievement in school, detachment from surroundings, and social alienation.**°

Housing is necessary for self-fulfillment and self-realization. Housing is
necessary for health and thriving. The absence of decent, adequate housing
affects well-being, employment, childrearing, and nutrition. That the interest in
housing is deeply important to society can be discerned from the attention the
government has devoted to it—through government financial support, through
the Court’s striking down barriers to it, and its recognized positive effects.*!
Only formal recognition of this stature is lacking.

A. International Norms and Conventions

Worldwide, we are in an era where basic rights are said to include those tools,
facilities and avenues necessary to ensure freedom from fear and want, and to
facilitate the full enjoyment of one’s status as a human being. That is, the right to
self-realization®*>—is another expression of the right to freedom. These rights
are usually said to include the right to work and to shelter. Housing involves these
most basic needs and is part of the larger discussion of what it means to be
human. It can create the conditions necessary for the development of human
capacity and the fulfillment of freedom and rationality. The capacity for reason
and free moral action is fundamental for human society. In this respect, the right
to housing has become recognized as a human right.*?*

This evolution may be attributed to conventions. Conventions are shared
understandings or implicit agreements adhered to because of a general expecta-
tion that others will follow.** They arise in response to a felt need and then,
through routine practice and application, take on the force of law. They guide be-
havior and set the contours of rights and obligations.***> David Hume described
property rights as “conventions”>?° that arise spontaneously from “a general
sense of common interest; which sense all the members of the society express

319. Crowley, supra note 3, at 23.

320. Id.

321. See discussion of housing policies and programs infra notes 176-99 and accompanying text.

. 322. Margaret Jane Radin, Property and Personhood, 34 S1aN. L. REv. 957 (1982); Sandy G. Smith,
The Essential Qualities of A Home, 14 J. ENvTL. PsycH. 31, 31 (1994) (discussing the psychological
relationship people have with their homes and finding the qualities of continuity, privacy, self-expression
and personal identity, and warmth were associated with home environments. “[The] feeling of control
within the home is salient for most people, and is linked to the satisfaction of basic psychological
needs.”).

323. The Universal Declaration of Human Rights, G.A. Res. 217 (III) A, U.N. Doc. A/RES/217(1IT)
(Dec. 10,1948); The International Covenant on Economic, Social and Cultural Rights, G.A. Res. 2200A,
U.N. Doc. A/6316 (1966) (recognizing housing as a human right and a fundamental freedom).

324. THE NEW PALGRAVE DICTIONARY OF ECONOMICS AND THE LAw 454 (Peter Newman ed., 1998).

325. Davip HUME, TREATISE OF HUMAN NATURE, Book 3, Part 2, § 2 (1740) (Oxford, Clarendon Press
1965).

326. Id.
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to one another, and which induces them to regulate their conduct by certain
rules . .. "%

Developing conventions may be seen in the broadening of protectable interests
and persons (such as right to work, marry, maternity leave); governmental
commitments to furthering and protecting interests (funding housing programs,
health care); as well as evolving international notions and standards.>*® Almost
universally, despite vast cultural, economic, and political differences, national
constitutions all over the world explicitly treat the government’s obligations for
ensuring housing for its people.>*® Support for housing for all in need appears on
a number of different fronts. There are market-based approaches, in which
countries provide support to its citizens as consumers of housing. This support
will take the form of mortgage subsidies, first-time buyers’ grants, subsidized
sites, and other kinds of individual subsidies.**® Suppliers of housing stock may
also receive various kinds of subsidies under urban renewal programs.*®' The
European Union has also acted to facilitate transactions in housing through
measures regulating mortgage lending, standardization of building components,

327. 1d.

328. In Roper v. Simmons, 543 U.S. 551 (2005), in determining the constitutionality of the death
penalty for one who committed a capital crime at age 17, the Court looked to international norms for
guidance.

329. Scorr Leckig, UNDP HuMaN DEVELOPMENT REPORT 2000: HoUSING RIGHTS 5 (1999), available
at http://hdr.undp.org/en/reports/global/hdr2000/papers/leckie.pdf. Leckie explains that if human rights
are linked to and found to be indispensable for the enjoyment of housing rights (e.g., freedom of
movement and to choose one’s residence, privacy and respect for the home, equal treatment under the
law, the right to human dignity, the right to security of the person, certain formulations of the right to
property or the peaceful enjoyment of possessions), the overwhelming majority of the constitutions of
nations make reference, at least implicitly, to housing rights. /d. He cites a law in the United Kingdom,
the 1985 Housing Act, that requires local city councils to provide adequate accommodation to homeless
families and persons in priority need, and a French law of 1990 that purports to “guarantee a right to
housing {as a duty of solidarity for the nation as a whole].” Id. at 33. Any person or family finding
difficulties because of the inability of his resources to meet his needs has the right to collective assistance
under conditions fixed by law that will ensure access to decent and independent housing where he can
maintain himself.” Id. (citing Law 90/449 of 31 May 1990 (visant 4 la mise en oeuvre du droit au
logemont [‘Loi Besson’], France)). In Germany, an official submission by the government states that
“[I]n the case of homelessness, Article 1(1), in association with Articles (2)(1) and 28(1) of the Basic Law
on the principle of a social state based on the rule of law, gives rise to the homeless person’s subjective
right to be allocated accommodation enabling him to lead a dignified existence. Furthermore, the said
principle obligates the state to take into account the creation of sufficient living space when shaping the
economic order and making provisions for the general good.” Id. (citing Note verbale by the Permanent
Mission of Germany to the U.N. Centre for Human Rights, 23 February 1994, pp. 8-9). Leckie points out
that “an independent commentator has backed this view, asserted that German case law can be construed
to reveal a right to housing, although an independent right to housing is not established pursuant to the
German Basic Law.” Id. at 33 (citing K. Bernd Ruthers (1993) “Ein Grondrecht auf Wohnung durch die
Hintertiir” in Neue Juristische Wochenschrift (2.588)).

330. Padraic Kenna, Housing Rights—The New Benchmarks for Housing Policy in Europe?,
37 THE URB. LAWYER 87, 90 (2005). These forms of support compare on many levels to those available in
the United States.

331. Id. at90-91.
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and prohibiting discrimination on account of race or migrant status.>*

The larger, better-developed approach to housing is to enfold housing rights
within the larger philosophy of human rights. This strategy is long-standing
and well grounded in a number of human rights initiatives and directives. Nearly
half of these contain specific provisions on housing and if the “human right to
adequate housing” is construed broadly, such a right may be found within the
matrix of national laws dealing with housing acts; rent regulations; rights of the
homeless; landlord-tenant law; urban reform laws; civil and criminal codes; land
use regulation, planning, development, and environmental standards; housing
and building codes and standards; laws relating to inheritance rights for women;
land acquisition and expropriation acts; non-discrimination; equality rights; and
eviction laws, as well as in judicial decisions interpreting these laws, in all the
other countries.**?

In addition, several international covenants specifically address and provide
for a right to adequate housing.* Under these covenants, governments are
obliged to take whatever steps are necessary for the purposes of the full
realization of the right to adequate housing, including, but not limited to, the
adoption of necessary legislation.>*> While no particular sum or portion of public
spending that should be devoted to housing is specified, governments must yet
devote the “maximum of its available resources” towards securing the various
rights to its people.**® Many of these core contents of housing rights will require
no expenditure of money and few positive interventions by governments, only a
commitment to implementing governmental policies and effective structures
for facilitating these rights.**” Even when ‘available resources’ are verifiably
inadequate within countries, international law requires “‘governments to ensure

332. Id.

333. Id. In 1991, the U.N. Committee on Economic, Social and Cultural Rights adopted General
Comment No. 4 on the Right to Adequate Housing. General Comment No. 4 indicates that the following
seven components form the core contents of the human right to adequate housing: *‘(a) legal security of
tenure; (b) availability of services, materials, facilities and infrastructure; (c) location; (d) habitability;
(e) affordability; (f) accessibility; and (g) cultural adequacy.” Comm. on Econ., Soc. and Cultural Rights,
General Comment No. 4: The Right to Adequate Housing, § 8, U.N. Doc. E/1992/23 (Dec. 13, 1991). The
General Comment stipulates that the right to housing should not be interpreted in a narrow or restrictive
sense which equates it with the shelter provided by merely having a roof over one’s head or views shelter
exclusively as a commodity. Rather the norm should be seen as the right to live somewhere in security,
peace and dignity. /d. at para. 7.

334. International Covenant On Economic, Social And Cultural Rights (1966), adopted by United
Nations General Assembly (UNGA) resolution 2200A(XXI), 16 December 1966, entered into force on
3 January 1976. Article 11(1) (recognizing the right of everyone to an adequate standard of living . . .
[including] housing); International Covenant On Civil And Political Rights (1966), adopted by United
Nations General Assembly (UNGA) resolution 2200A(XXI), 16 December 1966, entered into force on
3 January 1976. Articles 12 & 17 (guaranteeing everyone lawfully within the territory of a State ...
the right to liberty of movement and freedom to choose his residence).

335. Comm. on Econ. Soc. & Cultural Rights, General Comment No. 3: The Nature of States Parties’
Obligations, 1 9, UN Doc. E/1991/23 (Dec. 14, 1990) [hereinafter General Comment No. 3].

336. Id. | 10.

337. Id.q11.
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the widest possible enjoyment of the relevant rights under prevailing circum-
stances, and to demonstrate that every effort has been made to use all resources
that are at its disposition in an effort to satisfy, as a matter of priority, these
minimum obligations.”**® At the same time, it is generally understood that the
human right to adequate housing does not necessarily imply a duty on gov-
ernments to substantively provide a house to anyone who requests it—that is, the
state is not required to build housing for the entire population; provide it free of
charge to all. Nor is it required necessarily to fulfill all aspects of this right
immediately upon assuming duties to do so or exclusively assume control over
the provision of this right. Governments are also not required to fulfill the right in
precisely the same manner in all circumstances and locations.”*® Instead, the right
is conceived more broadly and is generally understood to mean:

(a) [t]hat once such obligations have been formally accepted, the State will
endeavor by all appropriate means possible to ensure everyone has access to
housing resources, adequate for health, well-being and security, consistent
with other human rights; (b) [t]hat a claim or demand can be made upon society
for the provision of or access to housing resources should a person be home-
less, inadequately housed or generally incapable of acquiring the bundle of
entitlements implicitly linked with housing rights; and (c) [t]hat the State,
directly upon assuming legal obligations, will undertake a series of measures
which indicate policy and legislative recognition of each of the constituent
aspects of the right in question.”

The government’s duties take on a quadruple aspect. First, there is the duty to
respect housing rights, which essentially means respecting limits of state
action.' Second is the duty to promote, which requires affirmative effort by the
state to avoid and strike down measures that may have the effect of hindering the
enjoyment of the right.*** These efforts may be quite varied and may range from
“comprehensive legislative review; the adoption of laws, policies, and impera-
tives toward ensuring the full realization of housing rights; the identification of
“discernable benchmarks” for measuring efforts towards full housing for all; and
the adoption of national housing strategies and time-frames for achieving
housing goals.>*>

Third is a duty to protect the right to housing, which obliges the state to

338. Id. annex II1, ] 10.

339. Comm'n on Human Rights, Subcomm. on Prevention of Discrimination and Protection of
Minorities, The Realization of Economic, Social, and Cultural Rights: The Right to Adequate Housing,
q 11, U.N. Doc. E/CN.4/Sub/2/1995/12 (July 12, 1995).

340. Id. at para. 12.

341. LECKIE, supra note 329, at 19.

342. 1d.

343. Such a strategy should reflect extensive genuine consultation with, and participation by,
all those affected, including the homeless, the inadequately housed and their representatives. Subsequent
steps must be taken by governments to ensure coordination between ministries, and regional
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intervene “to prevent the violation of any individual’s rights to housing by
any other individual or non-state actor, including from abuse by landlords,
property developers, landowners or any other third party capable of abusing
these rights,>* as well as from forced evictions, racial or other forms of
discrimination, harassment, withdrawal of services, or other threats.”>*> The
duty to fulfill the right to adequate housing is said to require the state to act
positively, including appropriating public funds (for housing subsidies, public
housing and basic services), adopting regulatory measures to respond to market
inequities (monitoring rent levels and other housing costs), as well as offering tax
relief.>*¢

Security of tenure has been identified as indispensable to the right to adequate
housing. It has been interpreted to mean “the right to feel safe in one’s own home,
to control one’s own housing environment and the right not to be arbitrarily
forcibly evicted.”**” This right in security of tenure “raises the baseline—or
minimum core entitlement—guaranteed to all persons who possess housing
rights based on international human rights standards. It serves to protect the
rights of dwellers and promotes individual and family investments in the
improvement of their own homes.”**®

VII. ConcLUSION: CASTING HOUSING AS A “RIGHT”

In State v. Shack>*® the New Jersey Supreme Court pronounced that
“[plroperty rights serve human values” and are “recognized to that end.”*°
It made that pronouncement as it was called upon to mark the outer boundaries of
a private landowner’s rights over his land.>*' In doing so, however, it also marked
the rights of non-owners to a private sphere they control and enjoy without
unwanted interference from others.>**

and local authorities in order to reconcile related policies with the obligations arising from the Covenant.
Id

344. Where such infringements do occur, public authorities should act to preclude further deprivations
as well as guaranteeing access to legal remedies for any infringement caused. Id.

345. Id.

346. Id.

347. Id.

348. Id. Comment No. 4 on the Right to Adequate Housing (E/1992/23) approved in 1991 by the
U.N, Committee on Economic, Social and Cultural Rights. Under this provision, security of tenure is
given particular prominence, in applying it to a variety of housing forms, including rental, cooperative,
owner-occupied and prescribes that States should take measures aimed at conferring legal security of
tenure on all persons.

349. 277 A.2d 369 (N.J. 1971).

350. Id. at 372.

351. Id. at 372.

352. There, the New Jersey Supreme Court held that a landowner had no right to exclude social
service workers who sought to render services to migrant workers hired by the landowner. Id. at 374. In
the 1970s, in New York, there was a movement aimed at establishing a state constitutional right to shelter.
In Callahan v. Carey, 831 N.Y.S.2d 352 (N.Y. Sup. Ct. 2006), a state supreme court ruled that the
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In the current Supreme Court membership, there does not seem to be a
straight-line view for determining individual rights. On the one hand, in Kelo v.
City of New London,>* the Court gave great deference to local governments in
determining what is a public use for purposes of eminent domain (including a
desire for economic development), thereby compromising individual property
rights. On the other, in Heller,”>* the Court upheld an individual’s right to possess
firearms against government prohibition despite great societal interest in curbing
gun violence. In Kelo, individual interests in preserving long-held rights in
particular property were determined to be subordinate to the governmental
interest in stimulating the economy.’®® But in Heller, individual interests in
bearing arms in their homes trumped the societal interests in curbing gun
violence. The respective interests were equally compelling. Can the disparate
results be explained by the connection between the interest at issue and the
benefit from the award of protection—that if the government could show a close
connection between its taking and the expected benefits that would justify the
result? In Heller, where the impact of the stringent limits on gun possession could
not be demonstrated, then the intrusion was too great. But what might distinguish
both these cases is the starting point of the analysis. In Kelo, the landowner’s
constitutional right to property was not in debate,>>® whereas in Heller, it was
necessary for the Court to find such a right, but it was clearly not from the literal
text of the Second Amendment.>>” Even if we were able to convince the Court to
read the Fifth and Fourteenth Amendments as liberally as it read the Second, and
to find or infer some unstated right to housing, such a right would impose an
affirmative duty on the state, unlike in the right to possess a weapon, where the
duty is negative. Under the present conception, housing rights are protected as
negative rights, which guard against undue interference with possession or the
opportunity to obtain housing, but do not operate to facilitate possession through
providing the means and availability of affordable housing. Equal protection
theory might require a heightened level of scrutiny over governmental measures
that are calculated to have a different impact on those who need housing.

The lower federal courts have taken from Lindsey the conclusion that there is
no right to have the government provide a decent, safe and affordable place to
live.>*® But, as I have asserted throughout this Article, the provision of housing

homeless held a constitutional right to nocturnal shelter, but that ruling was overturned in McCain v.
Guiliani, 252 A.D.2d 461 (N.Y. App. Div. 1998). See generally Elisabetta Grande, Against the Poor:
Homelessness in U.S. Law, GLOBAL JURIST (2011), available at http/fwww.degruyter.com/view/j/
£j.2011.11.1/gj.2011.11.1.1375/gj.2011.11.1.1375.xml 7rskey =aUSS42 &result=5&q=Elisabetta Grande.

353. 546 U.S. 469, 485-86, 490.

354. 554 U.S. 570, 648.

355. Kelo, 546 U.S. at 485-86.

356. Id. at477.

357. Heller, 554 U.S. at 632, 636.

358. Seee.g., Jaimes v. Toledo, 758 F.2d 1086, 1102 (6th Cir. 1985). There, plaintiffs who were poor
black residents of Lucas County, Ohio, sued alleging violations of various civil rights acts, the Fair
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would not be the sole consequence of a right to housing. Instead, a new
conception of a “right to housing” would require efforts by the state to strike
down arbitrary and discriminatory barriers to housing; would give rise to a
presumption of validity for governmental measures undertaken to provide
housing; and would subject to a heavier burden of justification measures that are
ostensibly neutral but operate to deny housing. To be sure, it might also require
the state to undertake measures to ensure adequate, affordable, decent, and secure
housing to all in need. In this last conception, there would inevitably be some
thorny issues that would need resolution. Would the needy have standing to sue to
force the government to provide housing? Who is eligible for such housing; what
quality of housing is required; can the right ever be terminated? However, these
issues would not be insurmountable as courts frequently make such line-drawing
decisions to protect and define the other express and penumbral rights.*>* What
is important is that we bear in mind that every society is necessarily an amalgam
of its constituent economic components, and that every society has a duty to
intervene in those areas that will be socially protective and collectively useful.**
We must go beyond merely imagining such a society.

Housing Act, and the National Housing Act, due to the local housing authority’s failure to construct or
otherwise make housing available to them in areas of the county that were not “black-impacted.” The
court explained that the Constitution does not require that defendants (or others) provide any particular
quality housing, nor even “adequate housing,” for plaintiffs or the class whom they purport to represent;
Title VIII sets out “a policy .. . to provide, within constitutional limitations, for fair housing....”
42 US.C. §3601; that language has consistently been interpreted as meaning a policy to bar
discriminatory practices in housing, and should be read together with 42 U.S.C. § 1982. Id. at 1101-02
(citing inter alia Hunter v. Erickson, 393 U.S. 385, 388 (1969)). The court went on to rule that “Plaintiffs
have no constitutional right to be furnished “safe sanitary and decent housing” by defendants; they are
constitutionally and by statute entitled to be free of any impediment or conduct on the part of defendants
for discriminatory reasons to deny them ‘fair’ housing otherwise reasonably available to those in the
same position.” Id. at 1102.

359. For example, how much must states expend on education for disabled students? See e.g.,
Florence Cnty. Sch. Dist. Four v. Carter by & Through Carter, 510 U.S. 7, 15-16 (1993) (“There is no
doubt that Congress has imposed a significant financial burden on States and school districts [to provide a
free public education to disabled students]”, yet “total reimbursement [to a parent who places her child in
a private school] would not be appropriate if the . .. cost of the private education was unreasonable”).
Must states provide welfare benefits to all newcomers to the state? See, e.g., Saenz v. Cal. Dep’t Soc.
Sves., 526 U.S. 489, 506 (1999) (rejecting the state’s two-tiered approach for doling out welfare benefits,
notwithstanding the state’s legitimate interest in saving money). How much physical space is a prisoner
entitled to? See, e.g., Brown v. Plata, 131 S. Ct. 1910, 1947 (2011) (ordering radical prison population
reduction, that might require construction of new prison facilities, early release of prisoners or transfer to
county facilities, as necessary to remedy for violation of prisoners’ constitutional rights).

360. The current health care debate notwithstanding.
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