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I 'cd, by using .In open file Lii ' overy system, a �p�r�o�~ �e�c �l�l�t�o�l� would not have to assume 
Illl""k (If making <I m istake in evaluating the llIateri;ILit), or certain evidence. Under an 
�I�h�t�: �' �:�I�'�~�i�i�L�'� poli 'y, lhc evidence would be Li i , ' losec1 rcgarJle:;s Ill' materiality, Additionally, 
oP( I'C.I1 tile sy,lelll would prote I the illtc grily of th ' f, roe ' S$ in the event a new prosecutor 
,HI D . "I' 'hl ' l I :I J k 1'1 , 110 J1lJy be llnlanll Itll' Wit t 1e eVlt CJlc:e ellters t 1C CIS' atll' nec s to ma e a re atIve y 
;uick decision on whether to take a pica, go to trial, or seek ,I dismissal. Finally, an open 
�~�I�e� discovCfY policy would _enhance a prosecutor':; rcputation for transparency and fairness, 
,InJ fl)ster in judges ;md delense lawyers a sense nf trusl lind reduce occasions for contentious 
discuvery litigatinn. 

Third, proseculors' officcs should also crcate dalabases for identifying and tracking 
Hrad)' and Giglio int(.)rmation relating to key witlll'SSl:> �~�l�I�(�h� as informants, police, and 
exrerts who may have testified for the govemmenl in the pelst and may testify in future 
CHses. For example, if .I prosecutor intellds tu call a$ :J witness a I oLice officer, �L�h�l�~� prnseLlltor 
could enter his name in the dat.1base, locate previuus cas ." ill which he lllay have testilJed, 
or previous i.nvestigations in which he may haw been involved, to sec if he has been cited 
for false or erroneous testimony, or ot.her qL1estiDn;]ble conduct. The same.:: type of vetting 
(<Juld be done with informallts, e:qwrl �w�i�t�n�e�s�s�L�'�~�,� ;lud virtuaily allY otba witness, illcluding 
even eyewitnesses, Indecl, slllllc'yewitnesscs have te,tined in several Jit'ferent and 
unrelated prosccut'ions, raising :;erious questions ,1100111 thl'ir reliability. 

Fourth, pro ecutur J offic es should staL)lish �p�r�o�g�r�,�l�l�l�l�~� to investigate post-conviction 
Jaims of actual innocl:l1ce. Indeed, �~ �e �V�l�'�r�a�l� pr cCLltnrs' Ilffi rers have created "Conviction 
Integrity Units" or "Second -Look" bureaus to inve �· �t�i�g�~�l�t�e� $uch daims nf actu;,tI innocence 
in doseJ cases. The creation of these burealls is consistent with a prosecutor's ethical duty 
to "do justice." �P�r�o�(�e�d�m�l�'�~� ,-(lllid be "slablishcd l �, �I �s�s�e �s �~� 1.Iaillls critically based on the kinds 
of allegations made, For inslancc, claims with :;tlollg inJicia of ;I clual innocencc might 
be given illvc$ti gHtivc priority, \l1(;h ;1\ claims of rnisid,'ntillcatioll, perjur)' by iuLonnallls 
and cooperator., �w�i�t�n�e �.�~�s� rCTantatinn,-; , and allegatiol1s () newly discovered ·'vidence. The 
stl1udarJ 1(1\' reviewing Llaims uf Jctll;d in l10 cncc sit )uld lIo l be unduly restrictive, but 
should allow for flexibility in deciding which case to invcsti gale, e.';l'ecially where a cbilll 
is made Ihal is plausible and (OlItaillS specil)c facLual alkgaliurls tbal GH1 be investigated, 

f illally, 10 rednce I he risk (If' wrongful convictions pr eClltors ::hould cslubli. h pr t ) �(�J�~� 

with pnlice d ' P,IrtmellI III become involved in Ih· investicralion earlier to :lssist police ill 
protecting lhe in tegrity 01 the illV('.\tjgalinn from mistake ', 'l'cciaUy constitutitlllaimisiak .. 
l)rosecutor should work with ]loli c,' departments to establish training and education 
programs in the areas that an: Illost often iled as Glll SC' for wrongful onvi Cli uns- false: 
confessions, use of informanls, and Bn.lcly and C,'iglio disclosure �v�i �o �J�a�t�i�o�n�~�.� lndecd, since 
Brady violations occur when policc �t�~�l�i�l� tn lis 10:;(' exclIlpator)' in fnrmalioll to prosecutors, 
il is imporlant for prosecLitl rs 10 cducalc poli -e () Il the nalure of nrmf,V informatio11 and 
lhe irnpOrlanc ' or dis losing stich inlorlllatiol1, r'rnscclitors Cl)lLhl �,�d�~�(�)� .;dUC8k �p�l�l�l�i�~�l�'� 011 
hest pracl"i ces for vi'Jeotaping COlli -iull' , ;l1ld usi.lI g identificalion procedurcs to 1"'l"Okcl 
.Igain,sl misici cl1tili c;llion, �~�l�I �( �h� , s duuhl -blind lin 'ups, whcrc the (lfiic(' r (','nJl1C1ing till' 
,1!iIlClIP �d�u �e�~� Ilot know the iclelllit)! Of lh ·' Lisped, �~�I�I�I�J �:�;�t�:� [llentiallinel1ps, in which persons 
3re presented to Ill' wjlll �' �~�~� nnc ;11;1 lim e rather Ihan all <.It once, 

Conclusion 

Prosecutors have a cOllstitutiol1<ll and ethical obligation to ensure that innocent people 
do not get punished. A prosecutor is a minister of justice with virtwlily unlimited discretion 
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III d1:Jrg ' " pc r~'i ll wilh a crillll'. and a 1\'lIcalc ft r thai f\er.~on's conviction , nd punishmcnt. 
,(\~ Ihe lllllnhc.r 01 'xo ner:lIed d 'fcnda nts conlinl1c~ to 'mw, however, it bccol11' il1 crc,lsillbl), 
ck~r Ihal pro~ecul or . eilh t:1 b I ;]flirlll<lLivc aC1s of llliscondu -l, or il faillu'c 10 carefully 
and rcspnn ihl)' . crul inize Ill ' qU:Jlit), or till' C idcnce, ~Ol11 e tillle do 'o ntrihUiC 10 

d"fcmbllt 'wnlll:.'rul cn llviclilln~. 

Hnw 'vcr, reining in prn.seculorial 'xc 's~es lital f'roduc(' wrollgful cOl1vi ti on, i a 
di(fi -LIlt 1ask. ProSt'CllIOl'. rypicllily believe that lei"cndants ;.Jn~ guilty, and ~Igg ress i vc l )' 

~cl'k to convi ncejuric to relurn 'uilty vcrdit:l.-;. Most prosecutors would probahl }1 clai.m 
lhal the}' lle V'r cOllv icted al1 innocenl pers n. l3ul sU'h a cla im i no t surprisin O'. S1u c.i.it: 
show th<lt <l prnsecutclr's pnson:dily and mjncisel may lead him or her to ciiscount 'vidence 
slI pporLing the derendant's innocell ce as erroneOllS or unreliabk. This allitudc of denial 
"imply rein(or(c~ the possibility Lhat a prose nor may pLlJ'~lle a conviction against an 
innoccnt person t'V('1l though sub~lalltial evido..:n 'c poinls awa~' from guil!. Ulllcs~ l-'rosccutors 
be:Wl11C more scnsit ive to the perilous siLuaLion facing dcfenLi;:mt5 who arc actu,]Jly inn ent. 
and to the: kinds of dangerou' willlcsses and cl lllbiguous t'viclenn' that have been [t:.~po ll.sihlr 
for producing miscarriages of justice, and unless Ihey arc able to discipline Ihemse.lves tf) 
be skeptical and open-minded regarding the sufficiency of the prouf, IhL' likelihood is 
that many more innocent pe pic roulinely wiU be convicted. 
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