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systems is the degree of stability of stockholdings. Institutional investors
dominate liquidity trading in the United States. They reshuffle their
portfolios frequently. German investors have traditionally been long-term
investors. The turnover rate is thus an important difference between the
United States and Europe, and these differences have a significant impact
on corporation practices. Therefore, the solutions imposed on U.S.
companies do not necessarily apply to European companies, whose
shareholders are more concentrated.'

According to several recent European studies, including one on the
European Corporate Governance Framework, the aim of corporate
governance should be to create value for shareholders and stakeholders.'®
Indeed, OECD norms reflect this perspective. The OECD effectively
defines corporate governance as “the system by which companies are
directed and controlled” and as “a set of relationships between a
corporation’s management, its board, its shareholders, and its other
stakeholders.”'®

Another important European shift in this direction, with the ultimate
aim being the prosperity and long-term future of the company, is the
emergence of sustainable development in its most recent forms. Originally,
CSR'® was a matter of self-regulation. Its aim was to correct “the natural

' Shleifer & Vishny, supra note 158, at 737-83.

1% See FLAM, supra note 127. PIERRE-YVES Gomez, Propos conclusifs, in LES GOUVERNANCES
DES SOCIETES COTEES FACE A LA CRISE: POUR UNE MEILLEURE PROTECTION DE L’INTERET SOCIAL 290
(L.G.DJ. ed,, 2010).

1 OECD, PRINCIPLES OF CORP. GOVERNANCE 11 (2004), available at http://www.oecd.org/
corporate/ca/corporategovernanceprinciples/31557724.pdf.

1 By tradition, the leading CSR market on its own represents 65% of CSR funds, though it also
exists in Canada, South Africa, Asia, Morocco, and naturally, in the Scandinavian countries. In France,
the Novethic indicator is indicative of the constant growth of CSR, while the leader in the French market is
Dexia AM. Insurance companies, pension funds, and collective investment undertakings are increasingly
sensitive to CSR. Companies in the chemical and petroleum sectors, clearly the most concemed by CSR, and
even more so banking establishments that are in charge of accompanying industrial investments, pay very
particular attention to CSR. Since 2005, the CERES annual reports have clearly indicated an change of
attitude in the banking sector, which is including environmental data as part of risk management. CSR is at the
heart of the stakeholder approach, through the values that it spreads into labor and environmental laws, and
France, which has been concerned with corporate governance issues since the beginning of 2000s, has recently
been sensitive to this trend. Hence, the burden of social and environmental duties weighing on listed
corporations has been strengthened by the passage of the Grenelle IT Act. Since 2001, French law required
listed companies to report in their annual report on “how the corporation is taking into account the social and
environmental consequences of its activities.” Loi 2010-788 du 12 juillet 2010 portant engagement national
pour I’environnement [Law 2010-788 of July 12, 2010 on the National Commitment for the Environment],
JOURNAL OFFICIEL DE LA REPUBLIQUE FRANGAISE [J.0.] [Official Gazette of France], July 13, 2010, p.
12905. The implementing decree of the 2001 law (February 20, 2002) drew up a list of social and
environmental information that the corporation was required to provide, ranging from the consumption of
water resources, raw materials and energy, greenhouse gas emissions, and equality of opportunity between
men and women to the inclusion of the disabled. The weakness of the CSR is that it is based on voluntary
commitments, and the 2001 law provided for no specific sanction in the event that the information obligation
is not respected. Still, the Grenelle IT Act, passed in July 2010, in addition to extending the scope of this
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effects of markets, in response to the expectations of other than economic
actors in contemporary societies.”'® Therefore, it was defined by the
European Commission as “a concept whereby companies integrate social
and environmental concerns in their business operations and in their
interaction with their stakeholders on a voluntary basis.”'® Despite CSR’s
voluntary origins, the European Commission recently turned its attention to
redefining it. A recent, non-binding communication states that CSR may
turn out to merely be “the responsibility of enterprises for their impact on
society.”'® Nor is this change in emphasis an isolated occurrence.
International Standard ISO 26000 actually goes further, requiring
companies to adopt “transparent and ethical behaviour that contributes to
sustainable development.”'’”" Thus, CSR is moving away from a voluntary
basis to a required method of conducting corporate governance.

In limited companies, the guarantors of the corporation’s interest are
the board of directors and the supervisory board, not shareholders. The
latter may, legitimately, vote in favor of their own self-serving interests—
for example, by fixing a high rate of dividends, despite the fact that such a
rate would impede the development of the business. The role of the board
of directors and the supervisory board to protect the corporations’ interest
is thus vital to good corporate governance. Moreover, the reflections of the
1992 Cadbury Report, the precursor to all other European corporate
governance codes, and the first governance committees presided over by
Marc Viénot in France, were dedicated to the effective functioning of the
board of directors.

The emergence of a broadly defined corporate interest, as stakeholder
theory understands it, now reinforces the custom of stable shareholdings in
the capital of large companies and encourages directors to adopt a more
long-term strategy.

information to almost all companies, makes the obligation of information enforceable.

17 Michel Doucin, Dimension internationale de la responsabilité sociale et environnementale, in
DEVELOPPEMENT DURABLE ET ENTREPRISE 15-22 (Véronique Magnier & Laurent Fonbaustier eds.,
2013).

' Communication to the European Parliament, the Council, the European Economic and Social
Committee and the Committee of the Regions, A Renewed EU Strategy 2011-14 for Corporate Social
Responsibility, at 6, COM (2011) 681 final (Oct. 25, 2011), available at http://ec.europa.eu/enterprise/
newsroom/cf/itemdetail.cfm?item_id=5511.

' EUR. PARL. DocC. (COM 681) 2 (2011).

' ISO 26000 provides guidance on social responsibility (SR). Eighty countries and thirty-nine
organizations with liaison status are participating in the SR working group under the joint leadership of ISO
members from Brazil (ABNT) and Sweden (SIS). The main stakeholder groups are represented: industry,
government, labor, consumers, nongovernmental organizations, service, support, research, and others, as well
as a geographical and gender-based balance of participants. ISO 26000 Social Responsibility, INT’L ORG. FOR
STANDARDIZATION, http://www.iso.org/iso/home/standards/iso26000.htm (last visited Mar. 12, 2014).

' ISO 26000 defines CSR as “the responsibility of an organisation for the impact of its decisions
and activities on society and the environment, through transparent and ethical behaviour that contributes
to sustainable development.” Id.
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B. Structural Differentials

The board of directors plays a central role in corporate governance,
and one crucial characteristic to consider is whether that board has one or
two tiers. Typically, Germany employs a traditional two-tier model that is
known in Europe as the “Rhine model.”'”* Recently, there were significant
legal changes to board structures in Europe. This subpart explores the core
elements of French and German boards that distinguish them from U.S.
boards, and articulates the structural basis for stakeholderism in European
board governance.

1. One and Two-Tiered Boards: Contrasting French and German
Governance

In Germany, as in other European countries—including the
Netherlands, Austria, Poland, and Portugal—a two-tier board with
separated management and supervisory boards is required.173 Two-tier
boards have existed since 1619 in the Netherlands.” Legal regimes
separate management from control. Mandatory incompatibility rules
support this separation, which stipulates that members of the supervisory
board are forbidden from being directors, and vice-versa. In practice,
though, the supervisory board has rarely limited itself to mere control and
instead has taken on an advisory function. As Klaus Hopt explains:

[T]he division between the tasks of the management board and
the supervisory board varies according to business sector, size of
the corporation, tradition and, in particular, the presence of
strong leaders on the board or the other. Sometimes the
chairman of the management board, alone or together with the
chairman of the supervisory board, selects the members of the
supervisory board without much ado, though formally they must
be elected by shareholders. Sometimes the chairman of the
supervisory board is the leading figure on whose benevolence the
chairman of the management board depends, and who picks the
other supervisory members and proposes them to the
shareholders.'”

'™ See generally ALBERT, supra note 143.
™ Klaus J. Hopt, Comparative Corporate Governance: the State of the Art and International
Regulation, 59 AM.J. ComP. L. 1 (2011).
174
Id.
' Id at21.
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In a single-tier system, which is commonplace in the United States,
shareholders elect board members to one board, which oversees the entire
corporation. For U.S. firms, the two-tier system can appear to be quite
sophisticated and complicated, in part because the supervisory role may
implicate distinct duties in different firms. In a two-tier board structure,
there is an executive board and a supervisory board. In Germany, the latter
is composed entirely of nonexecutive board members, half of whom are
labor representatives. In Germany, the main reason for the strict
maintenance of the two-tier board is the politically cemented policy of
labor codetermination, which is hardly tolerable for shareholders in a one-
tier system.

In 1966, France introduced the possibility of choosing a two-tier
model, but many corporations still retain the traditional one-tier system.
The study of numerous French and European companies reveals that a high
majority of boards of directors in France (eighty percent of companies in
the CAC 40) in comparison to supervisory boards.'” In the aftermath of
the financial crisis, many corporations that had initially chosen a two-tier
system shifted to a one-tier model for economic and flexibility reasons.'”’

French law defines how the board is designated. In a one-tier system,
shareholders select members of the board. In practice, however, members
of the board are first identified and chosen by the president director
general, with the help of the nomination committee. The Corporations Act
contains very few provisions regarding the composition of the board, with
the exception of provisions relating to the minimum (3) and maximum (18)
size, the duration of office, and the gender quota. Staggered boards and
cumulative voting are not permitted, nor is mandatory minority shareholder
representation. Indeed, in France, few prescriptions for the board structure
exist, rendering the codetermination requirement a distinct feature of
German board governance.

Since 2001, the chairman of the board of directors does not assume, in
principle, the general direction of the corporation. This role has devolved
to the chief executive officer, who is fully autonomous within the
corporation and not subordinate to the chairperson. It should be noted,
however, that the chairman may also—but is not obliged to—exercise the
functions of chief executive officer.'”® Studies show that the separation of
powers between the chairman and chief executive officer in single-tier
companies is in rapid decline. In fact, the proportion of directing chairpersons

1% Alain Pietrancosta, Paul-Henri Dubois & Romain Gargon, Corporate Boards in France, in
CORPORATE BOARDS IN EUROPEAN LAW: A COMPARATIVE ANALYSIS IN EUROPE 175, 185 (2014).

""" Christophe Perchet, Pertinence et pérennité de la SA avec conseil d’administration, 4 BULLETIN
JoLY SOCIETES 440, § 86 (2009) (explaining this preference with reference to the numerous
disadvantages associated with the dualist model—most importantly the unsatisfactory distribution of
powers and responsibilities between the directors and the supervisory board—and the multiple
advantages of the monist model).

'8 CODE DE COMMERCE [C. COM.] art. 225-51-1, para. 1 (Fr.).
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increased in 2011, reaching fifty-five percent of companies on the index.'™

The board of directors is responsible for deciding whether the
functions of the chief executive officer are to be exercised by the chairman
of the board or by another individual.'® The articles of incorporation must
define the conditions under which the board of directors decides this
matter. Thus, a particular majority of the board may be required for
approval, or it may be necessary to adhere to a specific time period (for
example, the end of the current mandate) before passing from one method
to another. Shareholders may be informed of the decision of the board of
directors, either at any time of year upon request—this right forms part of
the shareholders’ permanent communication right'®'—or annually at the
general meeting. According to the AFEP-MEDEF Corporate Governance
Code, “[i]t is essential for the shareholders and third parties to be fully
informed of the choice made.”'®® Listed companies that have chosen to
refer to this code must account for their choice through compliance with
the “comply or explain” rule.'®

Practitioners are conscious of the risk to the reputation of big French
companies posed by investing an excess of power in an individual rather
than an office. As the Vivendi and Société Générale cases have shown, the
fall of a very charismatic chief executive officer damages the corporation’s
image.'"™ Consequently, a new figure has gradually emerged in businesses
with boards of directors in which the functions of the chairperson of the
board and chief executive officer are still united: the lead director
(administrateur référent). The characteristics, duties, and prerogatives of
this director are defined for the most part in the internal regulations of the
board of directors. Primarily, the aim is to guarantee the prerogatives of
the board of directors and respect good governance practices in the context
of a directorship exercised by a Chairman-CEO.™ The AMF, which
encourages this practice in hopes of preventing conflicts of interest
associated with holding the dual functions of CEO and chairman,'®

" See ERNST & YOUNG, PANORAMA DES PRATIQUES DE GOUVERNANCE DES SOCIETES COTEES
FRANCAISES (2012), available at http://www.ey.com/Publication/'vwLUAssets/Etude_Gouvernance
2012/$FILE/Etude_Gouvernance 2012 pdf.

% CODE DE COMMERCE [C. COM.] art. 225-51-1, para. 2 (Fr.).

"8 FRANCIS LEFEBVRE, MEMENTO PRATIQUE: SOCIETES COMMERCIALES (2011).

182 ASS’N FRANCAISE DE ENTREPRISES PRIVEES & MOUVEMENT DES ENTREPRISES DE FRANCE
[AFEP-MEDEF], CORPORATE GOVERNANCE CODE OF LISTED CORPORATIONS 4 (2013), available at
http://total.com/en/AFEP-MEDEF-code.

'8 Under French law, internal regulations are not required by law, but almost all listed companies
have them.

18 See, e. 2., Florence Renard-Gourdon, Le sept vies de Jean-Marie Messier, LESECHOS.FR (Jan. 21,
2011), http://www.lesechos.fr/entreprises-secteurs/tech-medias/dossier/300390167/300390167-les-sept-
vies-de-jean-marie-messier-99922.php.

% 1t is worth noting that the United States has seen a significant push by shareholders and proxy
advisors to split the Chair from the CEO position.

' AUTORITE DES MARCHES FIANCIERS, RAPPORT 2010 DE L’AMF SUR LE GOUVERNEMENT
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recommends that companies which have put a lead director in place
precisely define his role and duties along with the means and prerogatives
he possesses. The AMF envisages that the functions of this individual will
be further refined during the evaluation of the board of directors or in the
report of the chairman on the governance of the corporation.

Moreover, independent directors, as distinguished from non-executive
directors and outside directors, are considered an important aspect of
corporate governance in France. Although French law does not require the
independence of directors, the AFEP-MEDEF states that, for listed
companies without a controlling shareholder, half of the directors must be
independent, and in other companies, at least a third.'"’ Independent
directors should account for two-thirds of the audit committee, and on other
committees, half of the members should be independent.'® This role for
independent directors reflects a European trend in corporate governance
that focuses on board composition. The actual criteria for independence,
however, remain unclear—specifically who should determine the
independence of a non-executive director. There has been no consensus on
this issue in France or in Europe.189

2. Representation of Labor on Boards

In many European countries, there is mandatory codetermination, but
in such cases, labor usually represents one-third of board membership.'’
For example, Germany traditionally has the most stringent rule regarding
codetermination.'”’  That occurred as a result of Germany’s need to
stabilize its economy after WWII, and, therefore, relies on the “social
peace” theory that appeals to dialogue and negotiations between managers
and workers. Consequently, Germany mandates shareholder and labor
membership parity on the supervisory board. This mandated parity exists
in conjunction with a mandatory large size (more than twenty), and a two-
tier structure. Commenting on this structure, Hansmann and Kraakman
note that “[t]Joday, even inside Germany, few commentators argue for
codetermination as a general model for corporate law in other jurisdictions.
Rather, codetermination now tends to be defended in Germany as, at most,
a workable adaptation to local interests and circumstances or, even more
modestly, as an experiment of questionable value that would now be

D’ENTREPRISE ET LA REMUNERATION DES DIRIGEANTS [AMF REPORT ON CORPORATE GOVERNANCE
AND THE REMUNERATION OF DIRECTORS] (July 12, 2010).

"7 See CODE DE GOUVERNEMENT D’ ENTREPRISE DES SOCIETES COTEES [CORPORATE GOVERNMENT
CODE], art. 9 (2013) (Fr.).

188 I d

' Hopt, supra note 173, at 2720.

190 I d

91 1 d
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politically difficult to undo.”"*® Regardless of whether labor codetermination
continues as a result of tradition or an ongoing belief in its contributions, it
does accord this centrally important stakeholder some shared role in
governance.

France, conversely, is more circumspect about labor participation on
the board of directors. France has recently and cautiously followed the
trend toward codetermination by giving labor, under certain circumstances,
up to two seats on the board of a listed corporation, whether it is a one- or a
two-tier system. Since 2002, this is a voluntary option, provided that
employees own more than three percent of the capital. This choice is
determined by shareholders who vote on whether to give these two seats to
labor representatives. In practice, “shareholders are not fond of labor
codetermination, because it diminishes the power of their own candidates
and seriously weaken[s] their role in the decision-making of the board.”'*®
It should be noted that, in France, worker representatives also dislike this
codetermination approach, evidenced by their reticence to have their anti-
capitalist perspective co-opted into the corporate structure.'” Under this
approach, labor law is considered much more protective of workers than
corporate law.

Accordingly, apart from the right to be represented on the board, labor
rights in France are protected by other mechanisms. For example, the
European Takeover Directive 2004/25/EC of 21 April 2004 provides for
information rights of labor representatives of the two corporations involved
in a bid as soon as it has been made public.'” The offer document must
contain information relevant to the bidder’s intention with regard to the
future business of the target corporation and the likely repercussions for
employment. Later, there must also be information for, and consultation
with, the representative’s employees. More generally, although traditionally
protective of employees’ rights, French labor law is becoming more
protective thanks to the EU directives.'

2 Hansmann & Kraakman, supra note 5, at 5-6.

" Id at 53.

1% Unions in the U.K. were skeptical for the same reasons during the 1970s when codetermination
was considered. See generally ALAN BULLOCK & BARRON BULLOCK, REPORT OF THE COMMITTEE OF
INQUIRY INTO INDUSTRIAL DEMOCRACY (1977).

' Directive 2004/25/EC of the European Parliament and of the Council of 21 April 2004 on
Takeover Bids, 2004 O.J. (L 142) 12.

1% See, e.g., Directive 2002/14/EC of the European Parliament and of the Council of 11 March
2002 Establishing a General Framework for Informing and Consulting Employees in the European
Community, 2002 O.J. (L 80) 29; Council Directive 94/45/EC of 22 September 1994 on the
Establishment of a European Works Council or a Procedure in Community-scale Undertakings and
Community-scale Groups of Undertakings for the Purposes of Informing and Consulting Employees,
1994 O.J. (L 254) 64.
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C. Possible Effect of FCBQ on Stakeholders

The FCBQ will, over the course of a short period of time, force the
inclusion of a critical mass of women on the boards of French corporations.
Even though France already accords substantial room for stakeholder
interests, it seems likely that the FCBQ will further increase the stakeholder
orientation of those corporations. As a descriptive matter, more women
will populate corporate boards.

Here, “descriptive” has a specific meaning. Hanna Pitkin first
explored this concept in The Concept of Representation,”’ where she
distinguished “descriptive” from “interest” representation.’”® Her work
focused on the context of political representation, in which she addressed
how “descriptive” representation involves “a descriptive likeness between
representatives and those for whom they stand.”'® This is representation
by identity. In this sense, “[a] representative legislature, like a map or a
mirror, is essentially an inanimate object, a representation of the peo&le in
the sense that a painting is a representation of what it depicts.”” A
descriptive legislature must mirror the public. In such a case, one ought to
be represented because of what one is, not for what one does or believes.*”’
Pitkin criticized descriptive representation as a static portrait of a society in
which a group’s representation resides in someone with a like trait.””” By
contrast, “interest” representation is about the expression of ideas. Interest
representation involves a common belief or idea that finds representation in
someone who agrees with that ideology, without regard to identity.””

In the corporate context, “descriptive” and “interest” representation
help explain the effects of the quota with regard to stakeholder interests.
Stakeholder interests can take the form of either descriptive or interest
representation. Although stakeholder perspectives often relate to ideas
such as environmental concerns, they can also involve descriptive
representation, such as the presence of worker representatives on a board, a
requirement common to many European corporate governance regimes.’*
Descriptive representation encompasses certain elements of women’s
presence on corporate boards. Women on boards can serve a symbolic
role.®® As the parties who oversee management, boards sit at the top of the

17 HANNA PITKIN, THE CONCEPT OF REPRESENTATION (1967).

' For an argument regarding the centrality of interest representation for lesbian and gay political
representation, see generally Darren Rosenblum, Geographically Sexual?: Advancing Lesbian and Gay
Interests Through Proportional Representation, 31 HARV. C. R.-C.L. L. REV. 119 (1996).

% PITKIN, supra note 197 at 11.

200 74

™ Id. at 10.

Id.; Guinier, supra note 76, at 1102.

PITKIN, supra note 197; Rosenblum, supra note 198, at 121.
See supra Part [V.B.2.

PITKIN, supra note 197.
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corporate hierarchy, and the inclusion of women conveys to women lower
in the hierarchy that their ambition will not be frustrated based on their
gender.

Within European corporate governance culture, women may play a
role comparable to that played by labor representatives. Like labor
representatives, they would be present because of their identity as women.
Women’s presence reflects their place at the table in a similar sense to that
of labor. Women differ from labor representatives because the board will
select them for membership, whereas unions themselves select their
representatives as separately chosen board members.

Unlike labor representatives (who presumably favor protecting
workers’ rights), a woman has no necessary interests in common with other
women. Women’s descriptive representation on boards cannot be assumed
to imply any congruence of interests. To assert that women on a corporate
board will represent women’s interests requires leaps of logic beyond the
scope of this Article. Without belaboring this point, which will be
addressed elsewhere,”® it would be challenging to formulate what common
opinions women hold. It would be a daunting task just to determine which
female stakeholders demographic is represented by the women on the
board. One can imagine a broad swath of diverse groups of women:
women employees, women management, women customers, community
members, and even girls who may eventually seek elevated corporate posts
could all constitute a group that would conceivably have some stakeholder
interest in women on boards. Even if one were to fix an appropriate set of
these groups, what common interests might they hold? Although the
women on boards clearly (_}ualify as a discrete group, their interests would
be difficult to enumerate.”

Briefly, we cannot assume that a specific woman, or even a group of

% Darren Rosenblum will explore questions of identity more closely in a subsequent paper.

27 The anti-essentialist’s desire to avoid “tokenism” caused by descriptive representation has led to
calls for interest representation. Representing ideas rather than identity permits a more fluid conception
of identity, be it gender, race, or sexual orientation. See generally Lani Guinier, No Two Seats: The
Quest for Political Equality, 77 VA. L. REV. 1413, 1462 (1991). Representation of interests prioritizes
one’s political perspective over one’s identity. It is worth noting that essentialist identities could also
lead to interest representation: another critique of descriptive representation centers on the fact that it is
unclear how to achieve a fair sample of the electorate. See generally Bemnard Grofman, Should
Representatives Be Typical of their Constituents?, in REPRESENTATION AND REDISTRICTING ISSUES
(Bernard Grofman et. al. eds., 1982). Thus, while anti-essentialism necessitates interest representation,
interest representation does not require an anti-essentialist understanding of identity. If identity has no
causal relation to ideas, representing individuals based on interest becomes paramount in a democracy.
The challenge with interest representation for women is the indeterminacy of what policies women
prefer. Social science reflects some preferences among women for some policies, but these preferences
may not be easily predictable. For example, Esther Duflo has examined women’s quotas in India,
studying the political preferences of women in certain villages and inquiring whether women
representatives reflect those preferences. Her conclusion is that such a connection does exist. See
Esther Duflo, Why Political Reservations?,3 J. EUR. ECON. ASS’N 668, 668—78 (2005).
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women, on a corporate board will hold any specific interest.*® To assert
that “women” have some natural commonality with other “women”
requires an essentialist conception of sex difference.”” Given that “[t]he
advocacy of descriptive representation can emphasize the worst features of
essentialism,”'* it is hard to justify descriptive representation. Nonetheless,
without descriptive representation or some identity marking the

® This reflects current understandings of the nature of sex difference, which have veered away
from presuming an “essential” aspect to sex difference, toward the recognition of the diversity among
individuals that crosses the sexes. Judith Butler and other gender theorists articulate understandings of
gender grounded in performativity rather than fundamental traits. Anti-essentialist feminism holds that
no essential notion of ‘womanhood’ exists. Black feminists such as Bell Hooks and Kimberle
Crenshaw have emphasized the white nature of such concepts, asserting that one cannot separate race
from gender.

M8 Gender theorists, led by U.S. thinkers such as Judith Butler, hold that notions of “womanhood”
depend exclusively on cultural constructs, hence the use of “gender” rather than “sex” reflects a
constructed, rather than biological, phenomenon. These doubts lead to a counter theory that identity
does not determine ideas. For example, anti-essentialists reject presumptions that women are hard-
wired nurturers, ascribing such behaviors to cultural constructs. The construction of gender cannot be
discussed without consideration of transgendered identity. Transgendered identity demonstrates the
mutability of gender. Transgendered people expose the fallacy of the presumption that humanity is
composed solely of men and women—*“gender binarism” calls into question the viability of a fifty-fifty
scheme for representation unless there is some implicit recognition of how to include transgendered
people in this scheme. See generally, Darren Rosenblum, “Trapped” in Sing Sing: Transgendered
Prisoners Caught in the Gender Binarism, 6 MICH. J. GENDER & L. 499 (2000). Although the
essentialism debate primarily arises with regard to gender, many have raised such questions with regard
to race. See KWAME ANTHONY APPIAH, IN MY FATHER’S HOUSE: AFRICA IN THE PHILOSOPHY OF
CULTURE 45 (1992).

™ The dichotomy between descriptive and interest representation parallels a dichotomy in the
women’s identity debate between essentialism and anti-essentialism. There appears to be a necessary
relationship between these dichotomies. Women’s representation quotas appear to presume that a
woman can only be represented by a woman. Quotas in this sense rely on essentialism. Anti-
essentialist theory undermines such notions of fixed identity. To essentialists, it is without meaning to
be a woman as opposed to a man. This theory, it would appear, can only serve to question quotas for
women’s representation. Anti-essentialists would hold that a woman is no more likely to represent
women’s interests than a man. The extension of this is that if women, as a group, have no traits in
common, then having fifty percent of all candidates does not achieve any greater likelihood of
representing women. Even with a presumption of essentialist identity, one can arrive at the need for
interest representation. But can anti-essentialism lead one to support descriptive representation? The
question of women’s representation, it seems, cannot be answered with context-less advocacy that
ignores key anti-essentialist lessons in advocating that women be guaranteed seats to represent women.
Any particular woman cannot be presumed to represent any other woman, or women as a whole, for
that matter. Becker, for example, seems to advocate that women be guaranteed seats to represent
women, without addressing complexities of identity. The intriguing element of this issue is that, the
above anti-essentialist truths notwithstanding, they cannot necessarily be generalized: simply because
an individual woman cannot be assumed to represent another woman does not mean that if half the
legislature were women that this legislature would do no better in voicing women’s interests than an
entirely male legislature. Although one’s body cannot fully determine one’s politics, some relation
must be present. Perhaps a solution is suggested by Gayitri Spivak’s idea of strategic essentialism, or
Judith Butler’s idea of “contingent epistemology.” GAYATRI SPIVAK, IN OTHER WORLDS: ESSAYS IN
CULTURAL POLITICS (1987).

1% Mansbridge, supra note 77, at 30.
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representative and the people represented, quotas cannot exist. The reality
of the existence of corporate board quotas cannot be separated from
enforcing some level of descriptive representation of women.

It can be asserted that the presence of women at the top of the
corporate hierarchy will necessarily have an impact on the fundamental
nature of European corporate governance. In contrast with other corporate
cultures, European corporations will have more women in more prominent
positions. Even without presuming some interest commonality, as a
descriptive matter, European corporate culture will be feminized in the
literal sense of having more women participants, particularly in contrast
with the rest of the developed world where women constitute a far smaller
percentage of board members.

As clear as the descriptive argument may be that women’s presence
renders a corporation more stakeholder-friendly, as a matter of interest
representation, it remains unclear as to what the impact will be. As we
established, the presence of women on the boards of France’s (and possibly
Europe’s) largest companies will lead to great descriptive representation of
women on the board, and this descriptive representation, in one important
yet simple sense, will result in an increase in stakeholder governance as
women (at least descriptively) constitute stakeholders. Even if the group
“women” in this corporate context does not necessarily share some values
that lead to distinct results, their presence may provide some stakeholder
representation for women workers, consumers, and community members.
At the outside, a potential exists that policies such as childcare and other
issues may shift, but this truly depends on whether people inhabiting the
category “women” have any common interest.

Some studies demonstrate that “women” actually have distinct
perspectives. If women board members hew to stereotypes (as some
studies suggest), they would attend to vulnerable populations. In a
landmark study on women’s political representation in India, Esther Duflo
demonstrated that women leaders do in fact hold different opinions from
male leaders, and these opinions match their represented populations by
sex.?!! If Duflo’s assertions were correct in a broader sense, women board
members may attend to stakeholder needs, whether those stakeholders are
women, workers, parents, or other vuinerable populations whose interests
may be marginalized in a shareholder-driven governance. Indeed, as David
Matsa and Amalia Miller’s work explores, women in upper management
may help advance other women.?'> Work that inherently requires creative
problem solving aspects would benefit from diversity, but in the corporate
governance context, the effect is tempered because of the nature of the

! Raghabendra Chattopadhyay & Esther Duflo, Women as Policy Makers: Evidence from a
Randomized Policy Experiment in India, 72 ECONOMETRICA 1409 (2004).

2 David Matsa & Amalia Miller, Chipping Away at the Glass Ceiling: Gender Spillovers in
Corporate Leadership, 101 AM. ECON. REV.: PAPERS AND PROCEEDINGS 635-39 (2011).
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work performed by boards.””” The feminization of corporate governance,
brought about by CBQs in the European context, may lead to still more
stakeholder-oriented governance. Even if this phenomenon occurs in a
small percentage of corporations, it may lead to a notable shift in
governance overall.

D. CBQs and the Possible Effect on Entrenched Director Interests

Two counterexamples still exist in and deeply hamper French
corporate governance practice: first, the exclusive social network of
directors, and second, the number of cumulative mandates. The FCBQ will
help challenge both of these traditional pitfalls.

One crucial concern regarding the composition of boards in French
corporations seems to be only partially addressed at the present moment:
the lack of socio-economic diversity on these boards The AFEP-MEDEF
Code says nothing about necessary social diversity.”'* Moreover, it does
not tackle a related issue and great French “exception”—the very strong
representation and predominance of some Grandes Ecoles on the boards of
directors of large listed companies.”’> Without question, everywhere, the
market for corporate directors is narrow. This is understandable as very
specific skills and expertise are required for such a position. It may also be
a sociological tropism: this phenomenon is not unique to the French
system, but also exists in the United States (with Ivy League graduates) and
in the United Kingdom (with graduates of prestigious universities 11ke
Oxford). However, France is a particularly well-suited and atypical case.’
The sociological literature documents that, among French business elites,
two broad and distinct networks coexist: engineers (Ecole Polytechmque)
and former high-ranking civil servants (Iicole Nationale d’Administration).”’

23 The work of Scott Page and Jonathan Macey are informative for this point. Page’s work
identifies that diversity provides effective results in tasks that require creativity as opposed to simple
repetitive tasks. But what is the nature of the tasks for corporate boards? Macey’s work divides the
tasks of corporate boards into monitoring work and management duties. The inherent function of
overseeing and approving work doesn’t lend itself to shifts in decision making as a result of increased
board diversity. These themes that examine the nature of diversity and its effect on board shifts is the
focus in subsequent work. See Darren Rosenblum & Daria Roithmayr, Sex Regimes and Corporate
Governance 65 (Working Paper) (on file with author).

4 See supra note 16 and accompanying text.

3 Bang Dang Nguyen, Does the Rolodex Matter? Corporate Elite’s Small World and the
Effectiveness of Board Directors, 58 MGMT. SCI. 236, 236 (2012); Franics Kramaz & David Thesmar,
Social Networks in the Boardroom 7T (Institute for the Study of Labor (IZA), Discussion Paper No.
1940, 2006).

76 Id. at2.

M7 See David Swartz, French Interlocking Directorships: Financial and Industrial Groups, in
NETWORKS OF CORPORATE POWER: A COMPARATIVE ANALYSIS OF TEN COUNTRIES (Frans N.
Stokman ed., 1985); David Swartz, French Corporate Leadership: A Class Based Technocracy, 2 RES.
POL. SOC. 49 (1986); Charles Kadushin, Friendship Among the French Financial Elite, 60 AM. SOC.
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Elites are highly concentrated so that these two schools are overrepresented
among top executives. Moreover, these educational programs are the
“virtually unique way”*'® of entering high-level jobs. A recent study, based
on reliable empirical findings, demonstrated that the presence of developed
social networks within boards of directors can have a very strong impact on
the composition of such boards, and a highly negative influence on
corporate governance practices.’”” Although this is one study, one can
easily imagine that the impact of a small social network, say of people from
the same school or even the same graduating class, might deploy shortcuts
in decision making out of trust for one another in ways that diverse
individuals would not.

Another concern has emerged, a legal one, explaining that the French
issue of lack of diversity is not only linked to a sociological cause—an
exclusive social network club—but also to the legally prescribed pitfall of
cumulative proxies. The issue of concurrently held mandates has long
preoccupied France. Originally, the Law of July 24, 1966 limited the
number of mandates that may be concurrently held to eight.*** The Law of
May 15, 2001 reduced this number to five mandates on boards of directors,
and the AFEP-MEDEF now recommends the presence of a high number of
independent directors on boards and various committees.””' Despite these
developments, statistical studies continue to show a very high level of
director-consanguinity between CAC 40 and SBF 120 companies.”?* Just
under half of all mandates in the CAC 40 are held by a quarter of their
directors.”” There are certain SBF 120 companies in which four people are
executives, but this remains quite rare. Moreover, French law allows
several exceptions to the five mandates rule. In particular, mandates held
concurrently within a related group of companies only count as one.
Furthermore, mandates held abroad are not counted. In addition to the
difficulties of interpretation to which this law has given rise, these
exceptions are not justified. There is no generalized method for counting
mandates, and the limit on concurrently held mandates do not apply to all
limited companies, private companies, and joint-stock companies.

Although the French case is not unique,”* it seems that France has

REV. 202 (1995); Kenneth A. Frank & Jeffrey Y. Yasumoto, Linking Action to Social Structure Within
a System: Social Capital Within and Between Subgroups, 104 AM. J. SOC. 642 (1998).

8 Kramaz & Thesmar, supra note 215, at 3.

% Id.; Nguyen, supra note 215.

0 Loi 66-537 du 24 juillet 1966 sur les sociétés commerciales [Law 66-537 of July 24, 1966 on
Commercial Companies], JOURNAL OFFICIEL DE LA REPUBLIQUE FRANCAISE [J.0.] [OFFICIAL GAZETTE OF
FRANCE], July 26, 1966, p. 6402.

#!' CODE DE COMMERCE {C. COM.] art. L225-21 (Fr.).

2 Kramaz & Thesmar, supra note 215; see also HELEN H. BOLLAERT ET AL., IESEG SCH. OF
MGMT., CORPORATE GOVERNANCE AND PERFORMANCE OF FRENCH LISTED COMPANIES (2010).

» Kramaz & Thesmar, supra note 215.

* Nguyen, supra note 215.
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had the most difficulty in combating the cumulative issue. The concurrent
holding of mandates presents three disadvantages: it reduces the variety of
points of view, limits the renewal of boards of directors, and encourages
the exchange of “services rendered” among board members who
consequently give each other reciprocal carte blanche.”” More recent
concerns against multiple directorships have focused on the challenges of
dividing one’s focus among several firms, an issue that has surfaced in
Norway after the implementation of their corporate board quota.

In spite of its shortcomings, the FCBQ marks an important first step
toward diversification, even if it is defined by mixité of the sexes rather
than a broader diversité. First, without question, a feminized corporate
culture will appear different, as women, many of whom have different sets
of professional experiences, take the positions once held by men on
corporate boards. Some quota advocates have argued that women’s
differences will shift corporate culture in a positive fashion. Such traits
include process elements such as women’s purported penchant for detail
and aversion to risk. There is also the potential that women’s alleged
concern for social welfare might lead to more socially minded corporations,
ones that may attend to the interests of weaker parties in market economies.

We previously observed a correlation between the intervention of the
legislature and the recent improvement seen in CAC 40 companies in terms
of gender equality. Further, we noted that this quantitative progress can be
evidenced through certain qualitative improvements, given the correlation
observed between the boards of directors and a certain degree of
rejuvenation and diversification of skills and points of view on how to run a
business. In addition, the introduction of more international profiles in the
French boards will diminish the presence of the solid networks of directors
of Grandes Ecoles graduates, reduce the tendency towards a concentration
of monitoring structures, and prevent the risk of director-consanguinity. In
practical terms, the participation of women on boards of directors offers a
larger pool of skills and expertise than when the search for skills is limited
to the masculine gender.

Second, the inclusion of women on corporate boards at the mandated
critical mass levels may shift corporations toward an increased stakeholder
focus. In a simplistic, measurable, and identitarian fashion, women on
corporate boards will descriptively represent women workers,
customers/clients, and other stakeholder communities, even if the

** There remains debate as to whether “sufficient diversity” should be required. Some argue that a
corporation, even a listed one, is still a private body and should, thus, be free to choose the members of its
board of directors or supervisory board. Direct intervention by public authorities or by the European
Commission in the composition of boards of directors seems neither realistic nor desirable. It appears that
such a result would best be achieved with recourse to corporate governance rules recommending greater
sociological diversity, which may include professionals, academics, foreigners, and stakeholders. The FCBQ
should help shift corporate governance towards more diversity.
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shareholders that elect them will drive most decision-making. The question
surfaces whether women on boards will actually represent a “women’s”
stakeholder interest. To make this assertion depends on the veracity of sex
stereotypes. Here, should certain stereotypical differences hold, women’s
presence on boards may be better for employees, as one French study
suggests. Women-inclusive boards may also focus more on long-term
economic results, thus resisting shareholder pressures to attend to short-
term profits. Such boards may also strike a more attentive posture toward
other communities. The possible shift toward stakeholder values may
result in gender quotas changing a great deal more than gender equality.

V. CONCLUSION: PROSPECTIVE TRANSATLANTIC CHASM

This Article has argued that the FCBQ will likely further shift French
corporate governance towards a stakeholder model. It has also asserted
that, as more European countries adopt their own CBQs, this shift may
occur in those countries as well. Thus, the end result may well be an even
more stakeholder-oriented European culture of corporate governance—one
that stands in marked contrast with the United States. Paradoxically, the
paucity of European theory of stakeholder governance appears to be offset
by the profusion of stakeholder practice in European corporate governance.
The reverse appears to be true in the United States, where shareholder
primacy reigns even in the wake of the financial crisis. It may have even
drawn additional strength within the United States as shareholders accrue
more power, through “say on pay” provisions, for example. Cultural and
sociological variations in the European context and that of the United
States underscore curious differences between the world’s largest
economies.

These findings contradict the assumption of prevalence, not to say
superiority, of one corporate governance model over another. Prior to the
financial crisis, it was customary to presume that the harmonization of
governance would lead to alignment of corporate governance across
economies and cultures. The discrepancies between shareholder theory and
practice within each of the world’s two largest economies reveal that this
harmonization is at best tenuous. Understanding the contrast between
shareholder and stakeholder-oriented practice matters because theory and
corporate governance transformation are strongly linked in the United
States. Additionally, the shareholder supremacy scholarship has been
influential in framing the rules, including those articulated in Dodd-Frank,
upon which the process of globalizing capital markets is based. It remains
to be seen whether the stakeholder orientation of European corporate
governance will remain solely descriptive or if it will encompass the
representation of interests as well. We have yet to observe whether the link
between CBQs and a stakeholder frame will remain a defining, uniquely
European focus for corporate legal governance, or whether this model will
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spread to other economies, thus reducing Europe’s distinctiveness with
respect to corporate governance. Although 1t was tempting to establish a
hierarchy of corporate governance theories,”® recent reforms undertaken in
European countries, most notably the FCBQ, demonstrate that we are not
far from the “End of Globalization,”*” especially in a post-crisis era.
Globalization brought with it rhetoric that rational transnational capital was
omnipotent and would force the harmonization of legal regimes across the
world’s major economies. The effects of FCBQ and similar laws to
reinforce the stakeholder/shareholder dichotomy suggest that the prospect
of a harmonized world of uniform corporate governance may be far from
inevitable.

26 Steven M.H. Wallman, Understanding the Purpose of a Corporation: An Introduction, 24 J.
CORP. L. 807 (1999); D. Gordon Smith, The Shareholder Primacy Norm, 23 J. CORP. L. 277 (1998);
Jensen, supra note 83.

27 DIGNAM & GALANIS, supra note 117, at ch. 9.
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