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sold to Papists" and demanded enacnnent of a "good law' to reduce forest 
"to their rightful b lU1ds.' '148 

New u e also came to the Royal Forests. The Royal Forest of Dean 
expanded its provision f charcoal for the forges for making iron there.149 

Forges were situated within the Dean Forest frOIll 1612 until about 1670. 
lron making was the subject of a parliamentary Reaffore tati n Act in 
1667.150 Forest Courts were held to regulate the activitie of the Free Miners 
in Dean. Dean continued to be a source of wood for producing charcoal in 
the late 18th century and the Free Miner of the Fore t of Dean continue 
their practices to this day, under an Act oEParliament.15 1 

The leading jurist in the 17th century Edward Coke described the Forest 
Charter and law of the forest in the fourth part (chapter 73) of his Institutes 
of the Laws of Enghmd (1671 ).152 This publication shaped the knowledge 
of the Forest Charter f r generations. oke when asserting the rule of law 
against Jame J, was removed a ch.ief ju tice, wa for a time detained in the 
Tower of ondon, and helped prepare the Petiti n of Right of 1628. Hi 
Institutes published posthumously described tbeForest harter and argued 
that the Law of the Forest wa constrained by common law. However, it wa 
to be Parliament, not common law judges, that revised the Forest Charter 
as a statute.IS3 

Needing additional funds from Parliament for his struggles with France, 
Charles I convened Parliament in 1628. In its deliberations over whether 
to provide funds for the Crown, Parliament secured the king's consent to 
the Petition of Right, which formally provided for no taxation without 

148. Gardiner: Constitutional Documents of the Puritan Revolution, 43. The 
Grand Remonstrance, with the Petition Accompanying it, CONSTITUTION.ORG, http:// 
www.constitution.org/eng/conpur043.htm (last v\sited May 20, 2014). 

149. YOUNG, supra note 14, at 132-33; Mary Ley Bazeley, The Forest of Dean ;1"1 
Its Relations with the Crown During the 1illel(th and Thirteel1th Call1llries, 33 TItANS­

ACTIONS OF THE BRISTOL & GL,OU I!STERSHllU! AHCHAEOl.OGICAL Soc'y 153, 15 - 28.5 
(1910). See SARA MAITLAND, GOSSIP FROM THE FOREST: THE TANGLED ROOTS OF OUR 
FORESTS AND FAIRYTALES 171-88 (2012). 

150. The Dean Forest (Reafforestation) Act, 1668,20 Car. 2, c. 3. See ANDREW RICH­
ARD WARMINGTOlN, CIVIL WAR, INTERREGNUM & RESTORATION IN GLOUCESTERSHIRE 
1640-1672 (1997). 

15l. The Dean Forest (Mine) Act, 1838, 1 & 2 Vict., c. 43. 
152. CO\-.'E, supra note 37, at ch. 73. 
153.. The Forest Charter was nOt �~�u�b�i�e�c�r� to interpreration by rbe common Jaw courts. 

Th analogous court of the forest, the eyres, applied and enforced rhe. Forest Law, but 
did not change irs terms througb case law. As Parliament assumed aurhority co enact 
sroWtcs, over time it selectively revised the Forest Chatter'_ provisions. ee references at 
sl·IIJm note 7. For example, in the 19th century, "[tJhe game laws eroded rhe principles of 
the Forest Charter. Where the Charter had proudly rcstated the right of all to hum wild 
arrilll als 011 tbeir own land, the gamc law removed thau:ight." RIVI'IN $lIpra L10te 18, 
at 62. Finally in '1971 they aw no need for the residue of the an.cient Chartcl:', repealing 
even that, supra note 8. 
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consent of Parliament, along with ensuring other rights, such as no arbitrary 
imprisonment. This was the most important royal concession of rights to 
the people since the confirmation of the Forest Charter and Magna Carta in 
1297. The Petition of Right, in principle, resolved in the people's favor the 
recurring struggle about the Crown's renewing its promise to adhere to the 
Charters when in need of new revenues. 

Nonetheless, in 1640, Charles I again needed funding and convened 
Parliament. Complaints about administration of the Forest Law had 
'continued. Upset with the Crown's practice of using the courts to colle t 

revenue through fines, Parliament passed legi lation curbi ng abusive royal 
practices in Royal Forests. IS4 Thel'eaftcr, concems about the F rest Charter 
again I'C eded with the social disc rd that accomparried the English Civ il 
War. Oliver CromweLl prevailed and Charles 1 was executed. By 1653, 
Parliament had granted its powers over to Cromwell, and Cromwell 
annulled the Forest Charter and took Royal Forests into his power. lSS His 
acts, however, would prove ephemeraL After Cromwell's death ill 16S9, the 
army and bar ns recalled rhe former Parliament, which invited Charles 1I 
to return to ngland from bis exile abroad. The Royal Forests and Charter 
were re tored, whereupon Charles n continued to sell off l1arts of the Royal 
Forests to finance his regime. 

In the Restoration, the Crown reverted to treating Royal Forests as 
revenue and commoners' right suffered. The king's poucy roward Royal 
Forests shifted to favoring timber production. In 1664,Johl1 Evelyn published 
Silva, or A Discou.rse of rarest Trees and the Propagation of Timber 
in His Majesl<y's Dominions, iIi print througb a fifth edition in 1729. 156 

Evelyn makes no mention of the Forest hart rand e sential1y dismissed 
COlTlJTlOIlCrS' rights to rheil' forest usufructs. Allowing comm ner' u ufructs 
hindered the siJvactllture that Evelyn espoused. His work promoted forest 
management for timber production an provided justificati n for tbe 

rown's re toring its rule in Forests in order to produce timber,primarily for 
shjp . R f1ectillg the influence of ilva the Forest Courts rook d cis ions ro 
preserve and advance the pr ductlon of timber for the Royal Navy.IS7 Now 

154. 1640,16 Car. 1, c. 16, supra note 135. 
155. See, e.g., Cromwell's actions with regard to the Forest of Needwood. JOHN 

CHARLES Cox, TI-ffi ROYAl. FORES'r OF ENGLAND 142 (1905). 
156. JOHN EVELYN, SILVA: Oil, A DISCOURSE OF FOREST TREES AND THE PROPAGA­

TION OF TrMJj ER TN HLS MAJE TY'S DOMINIONS, As IT WAS DELIVERED IN THE ROYAL 
SOCIETY IN 1662 (lSI ed. 1664), available at https:llarchive.org/details/silvaordiscourse 

Olevel (Ias[ visited May 20,2014). 
157. Fl'3DCe p llrsued forest t imber policies akin to those in England. See JEAN­

BAI"i'IS'I'E OLBEIt'\' ORDONNANCE DE SAINT GERMAIN EN LAYE (n.p. 1669). 
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the national defense required timber production. Inclosures weI · ordered to 
protect tree plantations from deeJ" or intrusions by commoners. ISS 

James II (r. 1685-1688) followed ha_des Il and was displaced in favor of 
William III (r. 1689-1702) and Mary 1I (c. 1689-1694) in J 689.1$9 Thereafter 
Parliament's enactment of statutes began to reshape elements of the Forest 
Charter, Forest Law, and Magna Carta. In January of 1689, Parliament 
enacted the Declaration of Rights,160 strengthening civil and political rights, 
but weakening the collective, common rights accorded in the Forest Charter. 
Landed property owners were redefining forest uses through their influence 
in Parliament. These private parks were often enclosed, and commoners 
excluded, in disregard of their common law usufructory rights or the Forest 
Charter's provisions. The Game Law of 1671161 confirmed that hunting 
was a privilege of freehold property owners. Poaching was made a felony. 
This regime for hunting and fishing continued until 1831. Enclosures on 
forested private parks and chases, with deer farms, transformed hunting by 
gentry and kings alike into a restricted, legal privilege. Management of these 
privately protected areas also privileged conservation of nature, to enhance 
deer forest habitat. 162 

The Enclosure Acts allowed private landowners to exclude both com­
moners and the king from forestlands. 163 English imports of wood from its 
colonies and the expanse of trade generally reduced demand for wood prod­
ucts from Royal Forests, which also facilitated conversion of once Royal 
Forests into private preserves. For example, Royal Forests disafforested, 
sold, and enclosed included Enfield Chases (Middlesex) in 1877, Needwood 
Forest (Staffordshire) in 1801, Windsor Forest in 1817, and Wynchwood 
Forest in 1857.164 Oliver Rackham notes, "When a Forest was enclosed its 

158. CHRISTOPHER J ES EL, A LEGAL H1STORY OF TI TE ENGI.1SH LAND CAPE 129-38 
(2011) (' Enclosures and JJ1c1oSlIre"). See gCllemffy JAMES, supra note 7 at 3 and app. n 
with a roster of the Acts of ParLiamenr from 1184 to 1971 relating to forests and forestry. 

159. The Stuarts, Hlsrory of the Monarcby, ROYAL.GOY.UK, http://www.royal.gov.lIk 
/I-listoryoftheMonal'chy/KingsandQuecnsoftheUnitcdKingdomrIheSWltrts/TheStllarts 
.a px (last visited May 20, 2014). 

160. This instrument, also termed the UBill of Rights" is a statutory enactment on 
December 16, 1689, of the' Declaration of Right," which Pariiamcm pre ented to Wil­
liam and Mary in March of 1689. An Act Declaring ,the Rights and Liberties of the ub­
ject and Settling thc Succession of tbe Crown, ]688 1 W. & M. c. 2, ess. 2. 

161. An Act for the Better l)reserva.riOD o'f Game, and for ccoring Warrens Not 
Inclosed, and the evcrall Pi hings of This Realrne, 1671, 22 & 23 Car. 2, c. 25, ill SrAl'­
UTES OFTH1i REALM 1628- J 680, at 745-46 (189j), (/lI(liiaIJ/e at hrtp:flwww.bril ish-history 
.ac.l1klreport.aspx?compid=47447 (last visited May 20,2014) discussed ill r.B. MUN' 

SCIiE, GF.NTtF.MEN AND PO,\CfffiRS: THE ENGLISJ-l GAME LAWS 1671-1831. (1981.). 
162 . .IESSEL, slIpm note 158, at 11.5-28 ("Ch. 11: Landed ESl1ltes"). 
163. Extensive inclosures occurred in ] 760~1780 and -1800-1815. See ]ESS.EI., supra 

note 158, at ch. 12 ("Enclosures and Inclosures 1660-1900"). 
164. RACKHAM, supra note 53, at 139. See a/so JAMES, supra note 7, at 167 (1981). 
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wood-pasture, heath, etc., passed to private owners who, with rare excep­
tions, instantly destroyed them."165 The enclosures were inimical to the mul­
tiple-use approach that the Forest Charter had sanctioned. 

Enclosures were not always peaceful. Disafforestation and enclosures 
excluded commoners from their pasturage, pannage, and other usufructs. 
Commoners protested. Riots took place at Feckenham Forest (Worcester­
shire) in 1631-1632, and took place also from time to time elsewhere. 166 

Riots at Dean occurred as late as 1831.167 

Some Forest Eyres continued to be held, for example, one was held for the 
New Forest in 1670. However, the role of forest courts was declining. The 
system of eyres and perambulations was replaced in 1715 when Parliament 
formally established the Office of Surveyor.168 Royal Forests remained part 
of the Crown estate. The rights of freeholders, landed gentry, and customary 
forest users with their commoners' rights of grazing, and timber resources of 
the nation, were now a major focus of the Crown's attention. 

In 1787 and 1793, the Royal Commission on Crown Woods and 
Forests reported about neglect and decline of the Royal Forests and other 
government forest lands, particularly in Sherwood Forest, New Forest, 
and three others in Hampshire; Windsor Forest in Berkshire; the Forest of 
Dean in Gloucestershire; Waltham or Epping Forest in Essex; three forests 
in Northamptonshire; and Wychwood in Oxfordshire. While swanimote 
courts still administered some of the Forests locally, Crown supervision was 
lacking. The Royal Commission's report favored continued use of Royal 
Forests for timber production.169 

The Crown's administrative governance of Royal Forests developed 
slowly in the 19th century. In 1810, the surveyors-general, who had reported 
to the auditors of Land Revenue, were replaced by a Commission of Woods, 
Forests, and Land Revenues. 170 The Commission's forest duties were diluted 
between 1832 and 1851, as responsibilities for Works and Buildings were 
assigned to it.l7l But by 1851, the Commission's duties again were focused 

165. RACKHAM, supra note 53, at 139. 
166. GRANT, supra note 7, at 189-90; SHARP, supra note 34, at 143-68. 
167. NAIL, supra note 36, at 18, citing P. Large, From Swanimote to Disafforestation: 

Feckenham Forest in the Early Seventeenth Century, in THE ESTATES OF THE ENGLISH 
CROWN 1558-1640 (R. Hoyle ed. 2002). 

168. The surveyor general of woods, forests, parks, and chases oversaw the manage­
ment of Royal Forests and their revenues. In 1810, the office was subsumed within the 
Surveyor General of Land Revenues. An Act for Uniting the Offices of the Surveyor Gen­
eral of the Land Revenues of the Crown and Surveyor General of His Majesties Woods, 
Forests, Parks and Chases, 1810,50 Geo. 3, c. 65, amended 10 Geo. 4, c. 50. 

169. JAMES, supra note 7, at 179-181. 
170. 1810,50 Geo. 3, c. 65, supra note 168. 
171. JAMEs,supra note 7, at 184. 
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on woods, forests, and revenue. l72 The Office of Woods came to exercise 
governmental authority over Royal Forests, emphasizing timber production 
and enhancing revenues for the Crown. By now the Royal Navy's fleet was 
built of steel and its demand for wood had receded. 

Inclosure acts 173 and forest plantations continued to induce opposition 
from commoners, frustrated with the Crown's disregard of their ancient 
Forest Charter rights. Emerging social values competed with tree plantations. 
Controversies between the Crown and the public varied from forest to 
forest. Examples in four Royal Forests illustrate trends defining new forest 
"liberties" despite each Royal Forest's distinctively local history. 

In New Forest, tree plantations emerged with an Act of Parliament of 
1698,174 and timber production from the New Forest was extensive. In 
1851, Parliament adopted the Deer Removal Act175 to remove deer from 
the New Forest, facilitating its further use for tree plantations and not 
as a deer farm for the king. This act produced strong opposition. Besides 
commoners, new stakeholders sought to protect the New Forest. In 1863, 
John Wi e pubJi hed his book The N ew Forest, Tts History and Scenery, and 
in 1867 the New Forest Association was formed to protect c mmon rights 
in the New Forest. In 1871, rhe Crown's Office of Woods proposed a bill in 
Parliament that wo uLd have removed all forest rights to enable conversion 
to plantation wood production. Opposition from clvic groups prevented 
the bill's adoption. After the bill failed, in 1877, Parliament passed the New 
Forest Act,176 which recognized the rights of commoners and provided that 
the Court of Verderers would administer and manage those rights. 

ln Epping Forest, a different path appea rs. A Royal Forest since Henry 
I commoners had enjoyed their 11 ufntcts for generations. Throughout the 
18th century, they resisted inclosures, which accelerated with expansion of 
agricul turallaods in the 19th entury. In 1851, Hainault Forest adjacent to 
Epping had been dj affore ted its trees removed and replaced with plowed 
and fenced fields. In 1866, commoners sued In Chancery to challenge 
enclosures that denied them their Forest Charter rights. They were joined 
by the Corporation of the City of London, which wished to save Epping 
for the hea lth and recreation of the residents of London. Courts held that 

172. [d. 
173. JESSEL, supra note 158, at 134-36. 
174. See An Act for the Increase and Preser.vation of Timber in N ew Forest in the 

County of Southampton, 1698 , 9 & 10 Will. 3, c. 36. 
175. An Act to Extinguish the Right o f the rOWD to Deer in the New J;orest and to 

Giv ompensarioD in Lieu Thereof, and for O ther Purposes Relati ng to the Snid Forest, 
1851 40 & 41 Vict. , c. 121 [commonly referred to as the "Decr Remova l Act" l. ee 
C OH N R. TUBn ,THE N~w FOltEST 76-77 (1 986) . 

176. An Act to Amend the Admini tration of the Law Reladng to the New Forest in 
the County of Somha mp ron, and for O ther Purposes, 18n , 40 & 41 Viet. c . .121 [herein­
after The New Fo rest Act 18771-
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commoners could not have consented to enclosures by purchase, because "it 
would be impossible for the landowners to demonstrate that every single 
entitled commoner had given consent and been compensated, and that since 
the right was individual rather than collective, each and every commoner 
had the right to veto the change."177 Enclosures in Epping Forest were thus 
unlawful. In the wake of this ruling, in 1878, the city acquired 3,500 acres 
of forest, and then secured Parliament's adoption of the Epping Forest 
Act, making London the Conservator of the Forest. When Queen Victoria 
inaugurated Epping Forest as a place for public recreation, it marked a new 
conception of the "liberties of the forest."l78 Under the Epping Forest Act 
1878, conservators were "at all times as far as possible [to] preserve the 
natural aspect of the Forests ... protect the timber and other trees, pollards, 
shrubs, underwood, heather, gorse, turf and herbage."179 The documented 
rights of commoners were to continue unchanged, and Verderers were to 
be selected to defend the interests of commoners. Initially lacking scientific 
capacity to guide preservation, it took time to build a nature conservation 
theme at Epping. Oliver Rackham worried that Epping "is well on the way 
of becoming just another Chiltern-type beech-wood."180 Notwithstanding 
Rackham's concern, two-thirds of Epping have been designated as Sites 
of Special Scientific Interest181 and English Nature identifies Epping's 
biodiversity as "outstanding."182 The City of London saved Epping from 
becoming a plantation for timber. Epping today hosts numerous recreational 
facilities. 

In the Forest of Dean, established by William the Conqueror for its 
large oak forests, Parliament enacted individual laws also. Dean's rich oak 
resources had built the Cathedral in York and the Tower of London. It was 
a great source of revenue for the Crown. 183 In the 1850s; deer were ordered 

177. MAITLAND, supra note 149, at 92 (the account of Epping). 
178. Forest Charter, supra note 3, at ch. 17. See generally ALFRED QVIST, EpPING 

FOREST (1958). 
179. THE COMMON GROUND, supra note 54, at 136. 
180. RACKHAM, supra note 53, at 150. 
181. Sites of Special Scientific Interest (SSSIs) began as an inventory of sites, and 

became a network of natural areas, initially designated by the Council of the Nature Con­
servancy, an agency established by the National Parks and Access to the Countryside Act 
of 1949. National Parks and Access to the Countryside Act, 1949, 12, 13 &14 Geo. 6, c. 
97, http://www.legislation.gov.uk/ukpga/1949/97/pdfs/ukpga_19490097 _en. pdf [herein­
after Access to the Countryside Act]. More than 344 SSSIs are situated in Crown Forests. 
See DAVID EVANS, A HISTORY OF NATURE CONSERVATION IN BRITAIN 202-03 (1992). 

182. See Biodiversity Action Plan-Epping Forest District Council, EPPING FOREST 
DC. GOV. UK, http://www.eppingforestdc.gov. uk/index. php/residents/your-home/2 8 5 -out 
-and-about/our-countryside/countrycare/biodiversity/676-the-epping-forest-biodiversity 
-action-plan (last visited May 20, 2014). 

183. The annual income from this one forest in 1195-1232 equaled the annual rev­
enue of Henry II and more than half that of Henry III. YOUNG, supra note 14, at 131. 
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removed from Dean to further plantations, and in five years all were elim­
inated. 184 By the 19th century, it was a significant source of timber for the 
navy. By 1809, four-fifths of Dean was enclosed for plantations, which coex­
isted with ironworks dating from Roman and medieval periods. Miners had 
been granted royal charters by Edward I, and in 1838 Parliament confirmed 
their rights. "There are around 150 Free Miners alive today"185 in Dean. 
Dean illustrates a mixed-use approach today. The Forestry Commission 
now administers Dean, which hosts small herds of fallow deer along with 
camping and other recreational facilities. The Verderers court administers 
access to the commons and a "Speech Court" is held every 40 days.186 Dean 
too has been reinvented. 

Exmoor Forest was afforested by, King John but restored to its original 
boundaries under the Forest Charter, and the boundaries were enforced by 
perambulations in 1279, 1298, and 1651,187 Exmoor had little oak wood, 
but ample deer for royal hunting. 188 Numerous streams and rivers traverse 
Exmoor. Parliament disafforested Exmoor in 1851 and a portion of Crown 
lands was sold to John Knight in 1818.189 The Knight family designed the 
landscape of EXU100J', planting woodland and enclosing farmland ( nly 14 
percent is now encJosed).1 9o Exmoor's mixed u es include fanning, raising 
sbeep forestry, recreation and scientifj pursuits.191 Situated along the Bris­
tol hannel, Exmoor is removed from major population center. ExmooJ.' 
wa propo ed for statu as a National Park in 1945, and designated ne in 
1954. The Forestry ornmission and two County Committees and a Joint 
Advisory Committee govern Exmoor. The history of Exmoor is more respect­
ful of commoners' interests. It accommodates private agricultural proper­
ties, cu tomary u uEructs, aesthetic amcniries rec reation, timber pr ducnon, 
aL1d the harve ring of other natural resources. Exmoor's patterns of land 
usc appear t have entailed less conflict than in other former Royal Forests. 
Exmoor appear well su ited to the national park planning regimes. l9l 

These four differcnt admini trative pa terns for protection f common 
and public interest in Royal Forests developed partially in reaction. to 
the Industrial Revolution in England. The Industrial Revolution shifted 
demands away from wood to coal and coke for industrial production. 
Parliament enacted legislation for new roads, canals, and railways. As 

184. GRANT, supra note 7, at 212. 
185. MAITLAND, supra note 149, at 180. 
186. GRANT, supra note 7, at 214-16. 
187. [d. at 155, 159; see also JAMES, supra note 7, at 923-93. 
188. JAMES, supra note 7, at 34, 133. 
189. [d. at 93. 
190. C.S. ORW1N, THE RECLAMATlON OF EXMOOR FOREST (1929). 
191. ROGER MILLS, FORESTRY IN THE ENGLISH LANDSCAPE 139-70 (1967). 
192. [d. at 135-242; see also Home Page, EXMOOR NATIONAL PARK, http://www 

.exmoor-nationalpark.gov.uk (last visited May 20, 2014). 
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demands for timber fe ll in the late 19th century, the Crown s O ffice of 
Woods wa les assiduou s in promoting forest productivity. aws promoted 
industria lization, mining, and new financing systems, whi b were needed 
for economic development. As industrial pol lution burgeoned, Pa.rliament 
enacted the Alkali A ts (1863)193 and the Public I--Jea lth A t (18 75 ), 194 and 
unpolluted forests heckoned. Railways allowed Ul'ban dweller ea.sy a cess 
to the countryside. The population of England shifted from being largely 
ruta l in 1800 to doubling in size and becoming increasingly urban by the 
18505. England' population nearly doubled again by 1900, with mo t 
people li ving in urban s tt ings. Urban congestion and slum emerged; as 
open space a nd public gardens in cities disappeared, public demands grew 
for aeee s to nawl'a l arca . Trevelyan nOte that: [IJr was chara teristic of 
the a ltered balance of society that enclosure of common was ultimate ly 
topped in the decade between 1865 and 1875 by the protest not of the rural 

peasantry but of the urban populations who objected to exclusion from its 
holiday playgrounds a nd rural breathing paces."195 Parliament responded. 
'Li berries of the Fore t" were nOw espoused in new ways. 

Th late 19th centUl'Y also ushered in a new sensibility toward nature. 
Rca ·t i.ng to the excesses of the Indu tri.al Revolution, the Romantic 
movement emerged in aesthetics, literature, and art.l % Appreciation of 
natural beau y became a p pular priority, infusing renewed interest in the 
once Royal Forests, a. is illustrated in the many organi%ations celcbrating 
thc l.(1kc District. The Common , Open Spaces and Footpath Preservation 
oeieey was esta bLished in 1865. In 189 , the Nacional Trust for PIa e of 

Hi torie lnte rest or Natural Beauty wa founded. These trends bred conflicts 
with the pr vailing policies of th e O ffice of Woods. 

Timber operations exp 'U1dcd to serve needs in World WaJ' 1. Fore t lands 
accounted for ome 5 percent of England 's lands ape in 1914. In 1919, 
Parliament established th Forestry ommission, and in 1924 tran ferred 
authority for the Roya l f ore ts to the new Commission, setting the 
stage again for conllicrs between the Crown' inter sts in timber and tbe 
commo n r5' right · a nd the new pubJi stakeholder with their amenity, 
aesrhctic, recreatiol]a l or sc ientific values. 

Tw signi£ica nr advance in knowledge stimulated new va lue regarding 
Royal Forests in the la re 19th a nd early 20th cenrury. Both would refocus 
English attitudes toward Roya l Forests and th e Forest Cha rter. First was 
the scientific revolution ass iar d with the discoveries of had e Darwin 

193. EVANS, sutJl'II note 18 1,lIr 56. 
194. Public Henlth Act, 1875 38 & 39 Vier., c. 55. 
195. C. M. TREVELYAN, EN LlSH SOCIAL I-if TORY 537 (1942). 
196. ee, e.g., the works of William W rdsworth (literature), John R uskin (aesthcC-

ics), lind Joh n Con table or j.M.W. Turner (landscape paillring). 
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and the birth of the science of ecology. Second was the publication of forest 
courts' records, enabling legal scholarship to rediscover the importance of 
the Forest Charter. Both deserve to be recalled, for both quietly influenced 
the "liberties of the forest." 

B. Evolution and Ecology: The Science 
and Ethics of Nature Conservation 

Commoners' rights under the Forest Charter persisted both in law and 
practice, although royal grants alienating lands and allowing governmental 
inclosures and private enclosures often excluded commoners. In the 18th 
and 19th centuries, new commonly held interests in the nature of the forest 
countryside were emerging. This was the study of natural history. Widening 
economic prosperity in England led to a flowering of natural history 
studies. Works like Gilbert White's The Natural History and Antiquities of 
Selborne (1788) reflected and inspired a growing interest in the flora, fauna, 
and geography of England. 197 Natural history societies emerged to foster 
collections and classifications of the variety of natural life, and by 1851 
Cambridge University launched a degree in natural science.198 

When Charles Darwin published The Origin of Species (1859), and the 
Descent of Man (1871), his theories of natural selection were a scientific . 
revolution in biology, with profound implications for all scientific inquiry. 
The Education Act of 1870199 required, for the first time, the teaching of 
elementary science in all government schools. The public explored the 
countryside to study geological and biological phenomena. 

A public informed about natural science emerged. The expansion of 
railways, provided ready access to the countryside, for appreciation and 
study of nature. Enclosures restricted access to natural areas, and opposition 
to enclosures emerged. In 1865, John Stuart Mill and others founded the 
Commons Preservation Society, which won open space access for Epping 
Forest, Blackheath, Hampstead Heath, Wandsworth Common, Wimbledon 
Common, and elsewhere.20o Similarly, civic conservation societies emerged, 

197. RICHARD MABEY, GILBERT WHITE: A BIOGRAPHY OF THE AUTHOR OF THE NAT­
URAL HISTORY OF SELBORNE 1-13 (1986). The editiort of White's Natural History of 
Selborne published in 1827 by William Jardine led to a wider readership, including the 
young Charles Darwin. 

198. DAVID ELLISTON ALLEN, THE NATURALIST IN BRITAIN-A SOCIAL HISTORY 162 
(1976). 

1.99. The Elementary Education Act 1870, 33 & 34 Vi.ot. c.75 aI/ai/a ble at http:// 
www.cducationengl;)nd.org. uk/documentslacr 118 70-clemcnrary-educa non-act. h (m 1 . 
. 200. 11,e Open Spaces So iety (OS ) conrinues this movement and OSS provides ,1 

hIstory of the Illovemenr. Open Spaces Society, aSS.ORG www.oss.org.ukl (last visited 
May 20, 201.4). 
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such as the Royal Society for the Protection of Birds. In 1895, the National 
Trust for England and Wales was created, leading to the enactment of the 
National Trust Act (1907).201 The Society for the Promotion of Nature 
Reserves was founded in 1912, later becoming the Royal Society for Nature 
Conservation. Advocates for nature conservation were becoming a political 
force. New uses for the forests had emerged. 

While social movements for conservation grew, scientists tested and 
refined knowledge of ecology as the 19th century concluded. The Oxford 
ecologist A. . Tansley aod other founded the world's first Ecological 
So iety in 1913.202 The science of ecology rapidl.y matured a lthough it was 
set back when '3 generation of young scientists wa killed in World War ),203 

Stewardship of land increasingly came to be measer cl by norm based on 
ecological relationships. The ecological approach would reverberate back to 
stimulate reforms in management of the governments timber plantation 
and remnant Royal Forests. 

As public concern grew about the loss of species and habitats, 
Parliament enacted further laws for nature conservation, such as The 
Wild Birds Protection Act (1880).204 Local lands were set aside and 
opened for public access. Nature conservation was often congruent with 
commoners' usufructuary rights, since both relied on stable and healthy 

A succinct history of the OSS movement: 

Lord Eversley, the former Liberal MP and minister, founded the Commons Preser­
vation Society in 1865. The aim of the society was to save London commons for 
the enjoyment and recreation of the public. Its committee members included such 
important figures as Octavia Hill, the social reformer, Sir Robert Hunter, solicitor 
and later co-founder of the National Trust, Professor Huxley, and the MPs, Sir 
Charles Dilke and James Bryce. Most of the society'S members initially came from 
the south east, so their interests focused on London. 

In 1899 the Commons Preservation Society amalgamated with the National 
Footpaths Society, adopting the title Commons Open Spaces and Footpath Pres­
ervation Society. The shortened name, Open Spaces Society was adopted in the 
1980s. The society promoted important pieces of legislation, including the Com­
mons Acts of 1876 and 1899. 

Open Spaces Society-University of Reading, The Museum of English Rural Life, reading. 
ac.uk, http://www.reading.ac.uklmerl/collections/Archives_A_to_Z/merl-SR_OSS.aspx (last 
visited May 20, 2014). 

201. An Act to Incorporate and Confer Powers Upon the National Trust for Places of 
Historic Interest or Natural Beauty, 1907,7 Edw. 7, c. 136. 

202. The British Ecological Society grew out of the 1904 Committee for the Study of 
British Vegetation. EVANS, supra note 181, at 53. 

203. DONALD WORSTER, NATURE'S ECONOMy-A HISTORY OF ECOLOGICAL IDEAS 
205-42 (1977). 

204. The Preservation of Wild Fowl Act of 1876 was soon replaced by An Act to 
Amend the Laws Relating to the Protection of Wild Birds. See the Preservation of Wild 
Fowl Act, 1876, 39 & 40 Viet., c. 29; the Wild Birds Protection Act, 1880,43 & 44 Viet., 
c. 35. See MEAD, supra note 7, at 208. 
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natural habitats. The mix of values supporting forests and countryside 
embt:;}ced new objectives: re toring and afeguarding species, habitats, 
ecosyst ms landscape, and aesthetic va lue. Legal reform would 
gradually accommodate new uses of Once Royal F rests: for rambling 
hike, nature tudy, and environmental conservati 0.205 The e practice 
were reasserting common rights. Rediscovery of the Forest Charter's rights 
could complement them. 

C. The Forest Charter Reemerges: 
The Selden Society and Legal Historians 

While scientific knowledge about nature (and humans) was evolving, legal 
and historical knowledge about human (and nature) r discovered the Forest 
Charter. Law, as a learned pr fession, jnve tigated its medieval root. Scuol­
ar probed 1 ehind the text of the Forest Charter. Blackstone had reconciI · d 
the variol1s original vel'sions of the Forest Charter, providing an authoritative 
text.20 His commentary reported about the Charter. rather than evaluating 
it I.egal p(Qcess. Black tone relied on few primary sow'ces, largely limited to 
extant opies of the harter and the writings of Matthew Paris. In his 1759 
work Blackstone wr te that "The charter of the forest .. . is printed from an 
original in the archives of the cathedral at Durham; the eal whereof, being of 
green wax, is still perfect, but the body of the charter ha been llllfortunately 
gnawn by rat, which bas oeca ioned pl"etty great mutilations."z07 Blackston 
inspected other extant val'jants of the Fore t Charter and also the enroll­
ments of the Charters in the Tower of London and upplied the words that 
the rats I.cft missing in the Durham Charter. He set the tage for subsequent 
legal scholarship about the forest Charter to eal'cll where he left off. 

Whig interpre ations of history had projected a progress.ive and fe licitous 
chain of governmental cleve I pment irom ancient traditions of the En ,lish 
nation to its c.elebrated unwritten constitution. These perceptions are belied 
by the tortuous and troubled history of the Forest Charter. The story of 
the Forest Charter in the 20th century was profoundly influenced by the 
unearthing in the late 19th century of the documentary history of the Forest 
Law and Carta de Foresta. While the J usticiars of old, and their successors, had 
required the keeping of careful records of royal revenues and adjudications 
of disputes, these documents lay unread in libraries, unrecal1ed. Translating 
Latin and Norman French texts written on sheep kin into English, scholars 
made this trove of materials accessible. Their work transformed knowledge 

205. MILES, supra note 63, at 53-58; Philippa Bassett, A Brief History of the Ram­
blers Association, in LIST OF HISTORICAL RECORDS OF THE RAMBLERS ASSOCIATION 
(1980). 

206. PREST, supra note 1. 
207. BLACKSTONE, supra note 1, at I. 
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of the 13th century, inspiring new studies about how its events reverberated 
in later eras. 

In 1882, the William Salt Society printed two rolls of proceedings before 
the justices in Staffordshire in 1199 and 1203.208 The Pipe Roll Society was 
established in 1883 to publish all unprinted records before the year 1200.209 

Building on such studies, knowledge of the Forest Courts under Kings 
Richard I and John was further advanced when Franci Palgrave published 
Rotuli Curiae Regis,210 and Frederic Maitland edited, and the Selden Society 
published, the first volume of the Select Pleas of the Crow1'I in 1887.211 

Maitland edited a number of Selden Society volumes. The Selden Society's 
contribution to understanding the Forest Charter and Magna Carta cannot 
be underestimated. Without Turner's Introduction and the documents 
that he edited for Select Pleas of the F01'est (190J },212 there would be little 
contemporary understanding of the origins and the extraordinary role of 
the Forest Charter in the 13th century. Reviewing Turner's work upon it 
publication, the Harvard Law Review noted, "Heretofore Manwood's Laws 
ohhe Forest and Coke's Fourth Institute, chapter 73, have been the chief 
authorities on the subject."213 The Harvard Law Review welcomed the lively 
new unde(Stallding of law in the 13th century. 

The scholarship that followed refreshed knowledge of both the Forest 
harter and Magna Carta. With Frederick Pollock, Frederic William 

Maitland wrote the History of English Law Before the Time of Edward I in 
] 895, with a sec nd edition in 1898. William Sharp McKechnie published 
his Magna Cm·to: A Commentary on the Great Charter of King John in 
1905, with a se ond augmented edition in 1914. 

Legal scholarship reire hed the memory of the Forest harter, restoring it 
to public policy dis our e. The harter could now feature in debates about 
nature conservation, ecology, biodiver ity, land use, and heritage cu ltural 
values. The Forest Charter's new relevance wa also possible becau e 
Magna Carta's principles for the rule of law guaranteed that appeals to legal 

208. The William alt Archaeological . ociety, now tlJe Sraffordshire Record Sociery, 
pLlbllshed these documenrs ill Volumc I, First e.ries (1879). Site The Staffordshire Record 
Society PublicatioliS First Series, -1-/- .ORG.UK, hnp:/Iwww.s-h-c .. org.uk/Publications 
%20first%20series.html (last visited May. 20,2014). 

209. See The Pipe Roll Society-Rome, PWE ROLL SOGurrv, http://www.piperollsociery 
.co.uk/index.hem (last vis itcd May 20,2014). 

210. FRANCIS PALG\tAVE, ROTULI CUlUAE R EGIS: ROLLS AND RECORD OF TH' 

COURT HaLO Il FOR· TI-m KING's JUSTICIAlliiR JUSTlC1!.S (1835). 
2 11. ENGLAND UR!A JUG! , 1 SI'.J..ECT PLEAS O'F THE ROWN: A.D. 1200-1225 

(Frcderic W. Ma.idand cd., Loudon, elden Society 1887). 
212. William TUrTleI' wrote It Icngthy Int.roduction to Saller PLEAS OF TH1!.fOJ(flST 

supra note 25. 
213. Books & Periodicals Review, 15 HARV. L. REV. 421,421-22 (1901), reviewing 

SELECT PLEAS OF THE FOREST (G.]. Turner ed., 1901). 
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norms, like those of the Forest Charter, would have a receptive audience in 
Parliament. 

D. Forest Charter "liberties" in the 20th Century 

The administrative law systems of the modern state emerged in the 1900s, 
especially after World War II. In the 20th century, conservationists brought 
scientific reassessments of nature in England to the attention of Parliament. 
Where each Royal Forest once reflected more or less the same application 
of Forest Law, or of the Crown's regimes for timber plantations, each now 
tended to evolve its own separate stewardship regime, reflecting local contexts 
and stakeholders. Intellectual and social changes redefined competing forest 
values. Through uniquely English appeals to tradition, some former Royal 
Forests retained institutions of Forest Law, such as Verderers, retooling 
them to serve new functions and meshing their mandates with those of new 
administrative agencies. While two world wars and the Great Depression 
suppressed reforms of forest governance, pressures persisted from holders 
of commoners' usufructs, and from advocates of countryside protection and 
nature conservation. The question remained: What should the Crown do 
about forests, the Royal Forests, and the Forest Charter? Age-old debates 
about common forest rights versus the Crown's search for revenues recurred 
anew. 

Meanwhile, utilitarian mandates to promote timber production advanced 
on their own separate pathways. In 1919, Parliament enacted the Forestry 
Act.214 Forest Commissioners were granted full authority to develop timber 
resources and buy or sell lands, and exercise eminent domain to take lands.215 

In 1924, the Royal Forests were transferred to a newly established Forestry 
Commission.216 By 1939, the Commissioners had bought 172,000 hectares 
for new forest plantations,217 Critics found the plantations impoverished the 
landscape's beauty and ecological richness.218 

To ameliorate public concerns, Forestry Commissioners set up forest 
parks, including one in the Forest of Dean.219 Nonetheless, public debates 
about reconciling nature conservation and resource exploitation grew. 
For example, on August 26, 1936, the Forest Commissioners published a 

214. An Act for Establishing a Forestry Commission for the United Kingdom, and 
Promoting Afforestation and the Production and Supply of Timber Therein, and for Pur­
poses in Connexion Therewith, 1919,9 & 10 Geo., c. 58. 

215. [d. at § 7. 
216. The Transfer of Woods Act, supra note 35, at § 1, transferred the Crown interest 

in Royal Forests to the Forestry Commission. 
217. MILES, supra note 63, at 207-58 . 
.218. THE COMMON GROUND, supra note 54, at 47, 73~80 (1980). 
219. EVANS, supra note 181, at 171; for earlier analogous uses of the Forest of Dean 

in 1946, see MILES, supra note 63, at 239. 
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white paper proposing expanded tree plantations for the Lake District. The 
Council for the Preservation of Rural England, Ramblers Federation, Friends 
of the Lake District, and others protested against the loss of native hardwood 
ecology and traditional landscape aesthetics.22o The Commission argued that 
its afforestation increased timber production and created jobs. Opponents 
cited losses of sheep pastures and their jobs. Above all, however, opponents 
urged protection for common rights of access to open space and aesthetics. 
Their vision was clear: "The ideal for the Lake District is a national park, not 
a national forest."221 

Competition and conflict between forest users of nature conservation 
for species or open-space landscape versus timber production grew sharper. 
After 1945, the Forestry Commission acquired new lands, and then 
poisoned or rooted out native vegetation to replace it, usually with conifer 
plantations.222 Oliver Rackham notes that "for its first twenty-five years 
the Forestry Commission had little direct impact on woodland,"223 but the 
Commission's post-war expansion was more intense. 

This was justified by ~ crude sort of cost-benefit analysis, which 
treated a plantation as if it were an investment in Government stock, 
and tried to set off hoped-for income against present expenditure by a 
discounting procedure ... As much ancient woodland was destroyed 
in twenty-eight years as in the previous 400 years; the rate of destruc­
tion in the 1950s and 19608 was without parallel in history.224 

Protests persisted. 
In the Forestry Act (1951), Parliament directed the Forestry Commission 

to respect the amenity value of lands that it purchased for plantations.225 

In the 1960s, the Commissioners began to provide picnic areas, trails, and 
other recreational facilities. 226 By 1965, the Forestry Commission had 

220. Opposing the cost-benefit analysis of the Forestry Commission, Symonds argued 
inter alia that "Beauty as a whole, one and indivisible. And it has an absolute claim. You 
cannot measure it in statistics, or plot its benefits in a curve, as men live by it, and much 
as by bread or wood-pulp: It has a final value." H.H. SYMONDS, AFFORESTATION IN THE 
LAKE DISTRICT 13 (1936). 

221. SYMONDS, supra note 220, at 67. 
222. RACKHAM, supra note 53, at 93. 
223. [d. 
224. RACKHAM, supra note 53, at 97. 
225. An Act to Provide for the Maintenance of Reserves of Growing Trees in Great 

Britain and to Regulate the Felling of Trees, to Amend the Procedure Applicable to Com­
pulsory Purchase Orders under the Forestry Act, 1945, and for Purposes Connected with 
the Matter Aforesaid, 1951, 14 & 15 Geo. 6, c. 61. 

226. This did not a lways satisfy commoners whose land uses would be affected by 
afforestation. TIle Royal Commission On Common La nd in 1955 recommended full 
access to .all commons lands. A t to Provide fo r the Registration of Common Land and 
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adopted policies to conserve and manage wildlife since forests were "acting 
as a wildlife reservoir."227 It created a Conservation and Recreation Branch 
in 1970, and designated its own forest nature reserves.228 

The battles like those with the Forestry Commission arose .in other secto.r . 
World War ll-era England had few laws goveming land use.U9 In 1925 
Parliament modernized its laws on sales and transfers of private property. 2JO 
The stage was set for suburban real estate development. As automobiles 
enabled strip development along roads, in 1935 Parliament found the 
need to enact the Ribbon Development Act.231 While town and country 
development land planning was still in its infancy, Parliament also enacted 
statutes facilitating designation of nature reserves in many locations. By 
1943,61 reserves had been established by non-govemmental organizations 
or govemmental units.2J2 Nonetheless, areas around former Royal Forests 
faced growing development pressures. 

The second half of the 20th century witnessed enactment of stronger 
land use controls in the wake of rapid post-war real estate development. 
Govemment control of land began when the War Ministry ruled [hat lands 
were needed for the war effort. To guide post-war recovery, Parliament 
enacted the Town & Country Planning Act of 1947.233 Local authorities 
assumed control over new land. Real estate development flourished, and 
public debates over competing land uses ensued. 

Responding to growing demands for access to open space and strong 
nature conservation, Parliament withdrew support for treating forests 
as primarily sources for timber and revenue, and it enacted new laws 
defining and protecting public interests in forests and countryside. In 1949, 
Parliament adopted the National Parks and Access to Countryside Act, 

Town or Village Greensl to Amend the Law as to Prescriptive Claims to Rights of Com­
mon, and fo r Purpo es Connected Therewith, 1965, c. 64 (Eng.) (provided for a regis­
trarion of all commons, but did no t provide for how this was to occur) [hereinafter the 
Commons Registration Act). 

227. Forestry Commission, State Forest Memorandum of June 1965, cited in Evans, 
supra note 181, at 12. 

228. MILES, supra note 63, at 116-17, 129-32. 
229. See, e.g., The Housing and Town Planning Act, 1909, 9 Edw. 7, c. 44; JESSEL, 

SII() 7'<'1 nore 158 at 172-76. 
230. J E$SEL slIpra note 158 at 172 (observes that "In 1926 there was, for lawyers, 

an English revolution . ... The propeny Jegisladon of 1922 to 1925 [Notably, the Law of 
Property Acrs of 1922 and 1.925, the crtled Lal1d Act 1925 and dle Land Registration 
Act 1925], came into fo rce all the first day of the new year. It did away with many of the 
ancient laws."). 

231. The Restriction of Ribbon Development Act, 1935,25 & 26 Geo. 5, c. 47. 
232. EVANS, supra note 181, at 68-69. 
233. Town and Country Planning Act, 1947, 10 & 11 Geo. 6, c. 51 [hereinafter the 

Town and Country Planning Act]. 
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~uthorizing narure reserves.234 To help reso lve the .controversies that ragcd 
when coOlm ners' cu tomary rights interfered with new land development, 
Parliament ad pted the Commons Registration Act of 1965,235 revised 
again in the C mrnons Act of 2006.23 RuJes for tree pre ervution rders 
were added to the Town & Cou ntry Planning Act.237 Permits ro cut down 
trees were established in the Forestry Act of 1967.2.38 Natur l'eSCrves were 
morc systematically provided for in the ol1lltryside Act of 1968P9 The 
Wildlife & ountryside Act of 1981 240 authorized designation of ites 
of Special Scienti.£i Interest ( SSl ) on public and private lands; despite 
having been designated, S5 I have llstaincd damage estimated annualJy 
at 5 to 10 percent of sites. 241 SSSI nature I'eserve were idenrifjed in some 
Roya l Forests, such as the New Fore t' heaths and mores. W hile these Acts 
privileged scientific preservation over other value, such as aesthetics or 
re reaban Parliament separately ackoawl dged these fore t use also. . In 
cantrast Areas of Out ·tanding National Beaury (AONB) were designared 

234. Access to the Countryside Act, supra note 181, at § 15, http://www.Iegislation 
.gov.uk/ukpga/Ge06112-13-14/97. The Act defined nature reserves for (a) "the study of, 
and research into, matters relating to fauna and flora of Great Britain and the physical 
conditions in which they live, and for the study of geological and physiographical features 
of special interest in the area, or (b) of preserving flora, fauna or geological and physio­
graphical features of special interest in the area, or for both these purposes." 

235. The Commons Registration Act, supra note 226. 
236. The Commons Act, 2006, c. 26. 
237. The Town and Country Planning (Environmental Impact Assessment) Reg­

ulations, 2011, S.1. 1824 (U.K.), http://www.Iegislation.gov.uk/uksi/201111824/pdfs 
luksL20'l11824_cll.pdf. 

238. An Act [0 Consolidate the Forestry Acts 1919 to 1963 wich Corrections and 
Improvements Made Under the Consolidation of Enactments (Procedure) Act, 1949 (also 
known as Fo.rcsrry Act 1967). The Forestry Act, 1967, c. 10, http://faolex..fao.or Id 5 

/pdf/gbr18985.pdf. 
239. An Act to Enlarge the FUllctions of the Commis ion Established Under the 

Narional Parks and Acce s to tbe Countryside Act 1949, to Confer New POwers on LocaJ 
Authorities aud Other Bodies for the onservarlon and Enhancement of Natural Beauty 
and for the Benefit of those Resorting to the Countryside and to Make Orner Provision 
for [he Maners De It with in the Act of '1 949 and Generally as Respects the COllntry­
side, aud to Amend th UlW about Trees and Woodhll1ds, and Footpaths al1d Bridleways, 
and Other Public P3rhs, 968 c. 41, htrp:l!www.legislation.gov.uklllkpgaIl968J41/pdfs 
lukpga_1968004 'I_cn.pdf (amended in 1973) [hereinafter [he COtlnr.rysidc Act]. 

240. An Act 1'0 Repeal and Re-Enacr with Amendmenrs the Protection of Bi.rds Acts 
1954 to 1967 and the Con ervarion of Wi ld Creatures and Wild l)lants Act 1975, co 
Prohibit Certain Methods of Killing or Taking Wild Animal.s, to Amend [he Law Relaring 
ro Protection of Certain Mammal.s, to Resrrict the Introduction of ertain Animals and 
Plants, to Amend the Endangered Speci (Import and Export) Act 1976, to Amend the 
Law Relating to Nature Conservation, the Countryside and ational Parks and to Make 
Provision with Respect to tbe Country ide Commission to Amend the Law Relating to 
Public Rights of Way, and for Connected Purpo cs, 1981 c. 69 .. 

241. jleter Marren, Appendix, B, ;/1 THE OMMON GROUND, sl/pra note 54 at 210 
(1980). 
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separately.242 Hikers, walkers, and ramblers won statutes confirming rights 
of way across private lands for footpaths. In 2000, the Countryside and 
Rights of Way Act243 established rights of access on commons and open 
space, as did the Marine and Coastal Access Act in 2009.244 

Statutes also,specifically protected species. For example, the Protection of 
Birds Act (1954)245 protected wild birds and their nests and eggs, imposing 
criminal sanctions for violations. Parliament mandated that boards and 
ministers "take into account any effect which their undertakings could have 
on 'the natural beauty of the countryside' or flora, fauna or features."246 

The laws for recreation, aesthetics, science, and conservation often 
operated independently of each other. Procedures to integrate these various 
laws in the context of approving new developments were adopted.247 Laws 
for environmental impact assessment (EIA) were enacted in response to 
the 1985 Directive of the European Union.248 Too often, however, the EIA 
provisions were applied with a narrow focus. Little effective integration of 
these various laws was achieved. 

In the Wildlife and Countryside (Amendment) Act of 1985, Parliament 
directed the Forestry Commission to strike a reasonable balance between 
forestry and the environment.249 The Commission began to diversify its 
plantings to include broad-leafed and deciduous trees. In 1991, the Forestry 
Commission was split into the Forestry Authority, to administer grants and 
licenses to cut trees on private woodlands, and the Forestry Enterprise, to 
manage the Forestry estate.250 The Forestry Enterprise was mandated to 
protect and enhance the environment and provide recreational facilities. 
The Commission agreed to manage many SSSI sites. This evolution of the 
Forestry Commission's work is significant because the Forestry Commission 

242. EVANS, supra note 181, at 80, 82-85. Areas of outstanding natural beauty are 
designated under the National Parks and Access to the Countryside Act of 1949, but any 
protection accorded to these areas is provided by local authorities. . 

243. The Countryside and Rights of Way Act, 2000, c. 37. 
244. The Marine and Coastal Access Act, 2009, c. 23. 
245. An Act to Amend the Law Relating to the Protection of Birds (also known 

as Protection of Birds Act), 1954, 2 & 3 Eliz. 2, c. 30, http://www.legislation.gov.uk 
lukpga/19 5 4/30/pdfs/ukpga_19 540030 3n. pdf. 

246. Evans, supra note 181, at 104. 
247. See, e.g. the environmental impact assessment procedures for forestry projects: 

Forestry o~mission, El1v;l'OlIIllclltal JlIIlHlet AsseSS/lie/I t (EIA) (England), Forestry Gov 
UK, http://www.forestry.gov.uk/england-eia (last visited May 20,2014). 

248. Coullcil Directive 85/337/EEC. 
249. The Wi ldllf, and Countryside (Amendmenr) Acr, 1985, c. 31. 
250. The Fore tl'y Enrerprise. (FEE) became an execurive agency of the Forestry Com­

mission. FOJ:estry Commission Forest Ellterprise, Local Offices (England), FORESTRY 
Gov UK, http://www,{oremy.gov.uklforestryfH ·OU-4U4HZV. 
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not only governed much land in the former Royal Forests, but it had become 
the largest landowner in Britain, holding 6 percent of its lands in 1987.251 

The transformation of the Forestry Commission shadowed an evolving 
debate over National Parks. Public advocacy for national parks was 
growing throughout England, not just in the Lake District. Since 1926, 
the Council for the Preservation of Rural England had been promoting 
policies to stabilize landscapes and combat the effects of suburban sprawl. 
In response to public pressure from nature conservationists in 1929, Prime 
Minister Ramsay MacDonald established a commission to study ways to 
preserve natural landscapes and wildlife. In 1931, the Addison Commission 
endorsed creation of national parks in England, but the government delayed 
responding.252 Parliament enacted a modest land use planning law, the 
Town and Country Planning Act of 1932,253 but it did not stem new land 
developmental incursions into the countryside, nor did it address past 
problems. Public protests against past enclosures grew, accompanied by civil 
disobedience.254 "Trespass hikes" were held, with landowners complaining 
and police making arrests.255 Civil discord marked the renewed fight for 
"forest liberties," albeit now liberties that were not recognized at the time 
of the Forest Charter. 

After World War II, renewed pressure for establishing a system of national 
parks emerged. Because the Town and Country Planning Act of 1947256 

empowered local county councils to control land development, local 
government defended its prerogatives and now opposed ceding authority 
to any national park agency. Despite its name, the National Parks and 
Access to the Countryside Act 1949257 modestly authorized only providing 
scientific advice about conservation and managing nature reserves. County 
councils were authorized to provide public access to protected areas and 
private properties (a response to the unlawful mass trespasses). The Act 
allowed the term "national park" to be applied to areas that were essentially 
regional parks for recreation, with various provisions for nature protection 
while allowing for various roads, farms, and buildings. The Countryside 
Act of 1968 extended the definition of wild landscapes in national parks to 
include woodlands.258 National Parks today cover 9 percent of England and 

251. EVANS, supra note 181, at 201. 
252. On the Addison Report on National Parks (1931), see MILES, supra note 63, 

at 68. 
253. The Town and Country Planning Act, 1932,22 & 23 Geo. 5, c. 48, http://www 

.legislation.gov.uk/ukpga/1932/48/pdfs/ukpga_19320048_en.pdf. 
254. EVANS, supra note 181, at 62-64. 
255. Id. 
256. The Town and Country Planning Act, supra note 233. 
257. Access to the Countryside Act, supra note 181. 
258. The Countryside Act, supra note 239. 
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Wales. 259 The designations overlap with nature reserves and various other 
environmental conservation categories. 

Gradually, as Parliament reshaped England's laws for governing forests 
and fostering environmental conservation, it supplanted the original statutory 
provisions of the Forest Charter. New statutes had so often replaced the 
Charter that its final repeal in 1971 was formalistic and anticlimactic. The 
interests of commoners, so evident in Forest Charter, were now reflected 
throughout many Acts of Parliament. The public's "forest liberties" had 
been redefined. 

VI. A Case Study of the New Forest: Contemporary 
"Liberties of the Forest" 

The New Forest is a living synthe 'is of legal reforms reiterated over many 
year. It was William the nqueror's fir t Royal Forest (1079); today the 
rule of law mediate competing interests. arta de Foresta wa pro laimed 
to bring the rule of law to the king' command of the Royal Forests and 
secure the rights of commoners whose welfare depended on access to the 
fields, foxe ts, and waters. The Charter's legacy is reflecred in the New 
FOl;'est landscape with its ollce-medieva l fore t officers who today serve 
the rights of COmmoners to pasturage and herbage and advance the wider 
public's enjoyment of nature con ervation, recreati.on, and beauty. 

New Forest consists of heaths, bogs and grazed fore ts, mingled with 
villages and hi tOIic buildings, crossed by lane and roads and walking 
path .261l Sustaining vast and diverse habitats, New Forest wildlife 
i cxcepti naJ. In losures are found there, the result of the Forestry 
Commi.s ,ion's 40 years of afforestation begun in the 1960s, [en wing 
timber operations in prior eras. Enclosures are found where private estate 
owners secured leave to remove commoners' rights from their land. Private 
land owners usually enclose farm or lands planted for wood. Some original 
heathland is also enclosed and left undeveloped.261 

Where once perambulations under the Forest Charter set borders, 
now Acts of Parliament do so.262 Of the 37,907 hectares within the New 

259. National Parks include some former Royal Forests, such as Exmoor and New 
Forest. See National Parks UK: National Parks UK, NATIONAL PARKS.GOV.UK, www 
.nationalparks.gov.uk (last visited May 20, 2014). 

260. CLIVE CHATIERS & MIKE READ, NEW FOREST NATIONAL PARK (2009). 
261. See id. 
262. An Act to Alter Perambulations for the New Forest, to Make Further Provisions 

for the New Forest, to Amend the New Forests Acts 1877 to 1949, and for Purposes 
Connected with the Matters Aforesaid, 1964, Eliz. 2, c. 83, http://www.legislation.gov.uk 
IUkpgal1964/83/pdfs/ukpga_19640083_en.pdf [hereinafter New Forest Act 1964]. 
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Forest, portions are owned by Parish Councils, Hampshire County Council, 
and private owners. Commoners' rights of pasturage cut across all these 
holdings. An Atlas of Commons Rights (such as for pasturage and pannage, 
or rights to collect firewood or turf) are recorded in the Verderers' Court. 
Animals roaming freely are branded to identify their owner, and marking 
fees are assessed. 

Efforts by the Office of Woods to expand inclosures for plantations in 
the New Forest, facilitated by the Deer Removal Act of 1851,263 stimulated 
intense opposition from commoners and freeholders. Parliament then 
enacted the New Forest Act of 1871, reinventing the court of Verderers, 
as a "special board of commons conservators,"264 whose loyalties were to 
the Forest itself and the usufructs it supported, not to the Crown or its 
revenues. Because timber operations under the Crown's Office of Woods 
conflicted with the usufructs of commoners, this Act also restored powers 
to the court of Verderers, limited the Crown's right to inclose, and regulated 
commoners' rights. The court's regulations still guide its administrative and 
judicial proceedings.265 

Throughout the 19th century, Verderers opposed legislation requested by 
the Office of Woods that would authorize expanding inclosures for timber 
plantations, expanding drainage of wetlands, allowing open burning and 
clearing, and promoting other projects. As the 20th century opened, the 
Verderers and commoners were in a "perpetual state of conflict with the 
Crown.,,266 The House of Commons' Select Committee of 1912 reviewed all 
the "controversies that had plagued the Forest since 1877."267 World War I 
interrupted any efforts to resolve disputes, and necessitated military use of 
parts of the New Forest, with again constraints on the exercise of the rights 
of commoners. Between the world wars, old tensions resurfaced and new 
ones emerged. In 1916, the Verderers arranged for insurance for commoners' 
stock because of increasing numbers of motor vehicle road accidents with 
commonable animals.268 World War II brought two airfields and bombing 
ranges and timbering to the New Forest, leaving it in "a physical and 

263. An Act to Authorize the Right of the Crown to Deer in the New Forest, and to 
Give Compensation in Lieu Thereof; and for Other Purposes Relating to the Said Forest, 
1851,14 & 15 Viet. c. 76. 

264. ANTHONY PASMORE, VERDERERS OF THE NEW FOREST-A HISTORY OF THE 
NEW FOREST 1877-1977, at 2 (1976). 

265. The New Forest Act 1877, supra note 176, at § 24. See Verderers' Court in the 
New Forest, VERDERERS.ORG.UK, The History of the Verderers, http://www.verderers.org 
.uk/court.html (last visited May 20,2014). 

266. PASMORE, supra note 264, at 79. 
267. Id. at 121. 
268. Id. at 148. 
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administrative mess."269 In the post-war years, Parliament adopted statutes 
for New Forest in 1949 and 1964.270 Competition intensified between 
commoners' usufructs, recreational activities, siting of new highways or 
utility lines, and projects of the Forestry Commission. Verderers fought 
efforts by the Forestry Commission to sell off open forest without even 
consulting the Verderers.271 Verderers opposed commercial expansion of 
timberlands and urged the Forestry Commission to plant diverse woods, 
with more broad-leafed trees. Verderers also won an end to unrestrained 
camping in open forest in 1971.272 The disputes led Parliament to enact 
legislation to resolve disputes, and coincidently in 1971 led to the formal 
repeal of the Forest Charter and remnant incidental duties of the Forest 
Law.273 

The New Forest Act of 1949274 had increased the number of Verderers to 
nine (five elected, one of whom is the Official Verderer, and four appointed). 
The Act also authorized the Verderers to adopt bylaws. Today the Verderers 
exercise powers conferred under the Countryside Act of 1968 (sec. 23),275 as 
well as under the New Forest Acts of 1877, 1879, 1949, 1964, and 1970.276 

The court's bylaws277 specify forest rights of common pasture (ponies, 
cattle, donkeys, and mules in the Open Forest), common pasture for sheep, a 
common of mas (pigs in the fall devouring acorns), estovers for fuel wood, a 
common of marl (the right to dig clay), and a common of turbary (the right 
to cut peat turves). These rights of commoners, confirmed by the Forest 
Charter, have been practiced in the New Forest since the 11th century. A 
registry of these rights is published in the Atlas of Forest Rights.278 

269. JAMES, supra note 7, at 226-37; F. E. KENCHINGTON, THE COMMONERS' NEW 
FOREST 144-52 (1944). 

270. An Act to Make Further Provisions as Respects the New Forest in the County 
of Southam pton 1949, 12, 13 &14 Geo. 6, c. 69, http://www.legislation.gov.uk/ukpga 
11 949/69fpdfslukpga_19490069 _en.pdf [hereinafter the New Forest Act 1949]; the New 
Fo rest Act 1964 supra note 262. 

271. PASMORE, supra note 264, at 220-221. 
272. [d. 
273. The Wild Creatures & Forest Laws Act, supra note 8. 
274. The New Forest Act, 1949, supra note 270. 
275. The Countryside ACt, slIpra notc 239, at § 23. 
276. The ew Forest Act 1877, s1lpm note 176; An Act to Amend the New Forest 

Act, 1879, 42 & 43 Vicr., c. 1.94; New Forest Act 194.9 supra nOte 270; the N ew Forest 
Act 1964, stlpra note 262; An Act to Make Further Provision for the New Forest, 1970, c. 
21, http://www.legisiatioll.gov.uk/ukpgaf1970/2 J Ipdf lukpg(\_'1970002131l.pdf?timeli nc 
=truc. 

277. Policies and B)rt:lauls of the N ew Porest and \ferderers, VERDERERs.onG.u K, Bye­
laws, http://www.verderers.org.uklpolicies.htmUtbyelaws (last vis ited May 20,2014). 

278. For access to the Arias of Rights see Forest Rights ill the New Forest, 
Vl!J{oEItERS.OflG.UK, Byelaws, http://www.verdcl.crs.org.uk/r.ights. html(last visi ted May 
20, 2014). T he €w Forest has provisiolls for registering common rigbt a parr from the 

ommons Registration A t o f 1965 . 
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The Verderers employ agisters to oversee the management of the 
commoner's stock in the Forest, who inform Verderers of breaches of the 
bylaws, attend to automobile accidents involving animals and deal with 
injured animals, and manage the fall roundups of ponies and cattle. The 
Verderers' court is formally the Courts of Attachment and Swainmote, 
and it hears presentments from forest residents about issues affecting the 
environment and the various uses made of the Forest. While the Verderers' 
court can prosecute criminal offenses of protected forest interests, these today 
are usually handled by the Magistrate's Court in Lyndhurst or Southampton. 
Many "pleas of the forest" today involve charges of automobiles driving 
through the New Forest colliding with free-ranging animals.279 

Today the New Forest is a biologically diverse place, with an amalgam 
of overlapping laws and institutions. The forest regime accommodates 
commoners' rights to access forest assets, respect for local villages and their 
land development roles, nature protection, recreation and public access, 
sustainable forestry practices, and yield revenues. It is a regime adapting to 
new technologies and times, and perhaps its whole is greater than the sum 
of its parts. Sylvie Nail observes, 

A study of landscape preservation campaigns at the turn of the 20th 
century devotes a passage to the New Forest in the 1890s, and the 
arguments used are worth noting, all the more so as the New Forest 
represents the Royal Forest par excellence. They refer mostly, not to 
the landscape or amenity value of the site, but to the historical and 
heritage value of the Forest, stating that the New Forest provided a 
glimpse of "the England that was and ceased to be," the "England of 
the outlaw, or the singer of ballads, of the lover of the greenwood life." 
This vision of the New Forest as a "national inheritance," providing a 
"connection with the Saxon origins of modern England" .... 280 

To all other forest uses, cultural heritage now is added. Cultural memory 
is a principal reason given for preserving New Forest as a national park. The 
New Forest National Park was established in 2005, the first to be designated 
after Northumberland National Park was named in 1956, and the smallest 
to have been designated.281 

279. Annually between 1955 and 1975, between 170 and 349 motor vehicle acci­
dents with commonable stock took place on roads traversing the New Forest. See PAS­
MORE, supra note 264, at app. IV, at 278. 

280. NAIL, supra note 36, at 18 (citing Paul Readman, Landscape Preservation, 
"Advertising Disfigurement" and English National Identity c. 1890-1914, 12 RURAL 
HIST: ECON. SOC'y, CULTURE 61, 61-83 (2001)). A number of articles and boo'ks about 
New Forest exist. See, e.g., SARAH NIELD, FOREST LAW AND THE VERDERERS OF THE NEW 
FOREST (2005). 

281. Id. 
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The Verdcrers comt's role overlap with other authorities in the New 
Forest. Jurisdictional con£licts among authorities are resolved largely by 
negotiations through various p lanning ystems. The Verderers and the 
:Forestry Commission have a Mem rruldum f Under tanding282 regarding 
the exerci e of their respective responsibilitie within the Fo(est. The Fore try 
Commi sian's duties to provide recreation, including appropriating land in 
the New F0rest for recreation, involve operating camping sp rting, and 
other recreational activities. Tensions till exi t between competing II e and 
safeguarding t.he remnant primeva l ecological niches T sires and heritage 
areas. The Forestry Commis ion ha its own planning procedllJ'es.283 The 
Verderers a lso have their own guidelines for thc competing interest found 
in the New Forest: ' precious wilderness or suburban park?"284 There is also 
the Ma ter Plan (2010-2015) of the National Park Authority which i. a 
branch of loca l government, representing local councils, the Crown, and the 
public.2.85 

Numerous additional layers of law also exist to confirm the tewardship 
of nature in New Forest. The European Union's WiJd Birds and Habitats 
directivc apply.28G New Fore t' wetlands are registered under the Ram ar 

onvention on Wetlands of lntel'11ationallmportance.287 N w Forest is also 
a UNESCO World Heritage Site.28B 

282. Verderers' Court in the New Forest, supra note 43; MEMORANDUM OF UNDER­
STANDING BETWEEN THE FORESTRY COMMISSIONERS AND THE VERDERERS OF THE NEW 
FOREST (2002), http://www.verderers.org.uk/mou.pdf. 

283. Forestry Commission Homepage, FORESTRY.GOV.UK, http://www.forestry.gov.uk 
(last visircd May 20, 2014). 

284. ThE VI!IlDERER OF THE NEW FOREST, ThE NEW FOREST: PRECIOUS WILDER­
NESS OR UBURIlAN PARK? (2007), http://www.verderers.org.uklwi!derness_park.pdf. 

285. See New. Forest National Parll Allthol'i1.)1 Homepage, NEWFORESTNPA, http:// 
www.newforestnpa.go\r.lIk (last Visited May 20 2014). 

286. ounei! Directive 2009/147/EC of the Emopcan Parliament and of the Counci l 
of 30 Nov. 2009 on thc Conservation of Wild Birds, 2009 0.]. (L 20) (EU), http ://cur-!cx 
.e\ll'opa.eu!Jegal-content/ENfTXTIPDFl?uri=CELEX:32009L0147&from=E (also known 
as "The Wild Birds Directive"); ouneil Directive 92143/EEC of 21 May 1992 on rhe Con­
servation of Natural Habitat~ and of Wild Fauna and Flora, 1992 O.,/. (L206) (E ), http:// 
cur-Iex.europa.cll/legal-contcntiENrrXTIPD l?lIri::CELEX:31992L004 &from=£N (also 
known as "Habitats Directive"). For guidance on the application of article (4) in England 
see, DEPARTMENT r:on ENVIRONM ENT 1'00 & RUHAL AFFAIRS HABITATS AND WILD 
Bmos DLRI'.CflV1lS: GUrDANCE ON THE API'UCA110N F ARTICLE 6(4) (2012) hrtps:ll 
www.gov.uklgovernmenr/llploads/sy tem/liploads/attachmencdata/file/69622/pb13840 
. ha biral's-iropi-guide-2o.121211.pdF. 

287. Convention on Wetlands of ]nrernational Importance &p 'cially as Waterfowl 
Habitar, }~cb. 2, 1971 T.LA.S. 11084, 996 U.N.T.S. 245, ameNded by the Paris Protocol, 
Dec. 3, 1981, and Regina Amendmcnr&, May 28 1.987 Imp:/lwww.ramsar.org/cda/cn 
lram ar-docul11cnts-texts-convcntion-on/main/ramsarl1-31 -38 %SE20671 _ 4000_0_ . 

288. United anon Educationsl, Scientific and Cultural Organiz:Hion Convention 
Conccrning the Protection of the World 1I itural and Natural Heritage, ov. l6, 1972, 
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Major threats to New Forest a ri e from mcrea ing demands from urban 
and suburban populations locat ed nearby. Some 24 million visitors and 
tourists use New Forest for recrea ti n very year. The need to produce 
revenues to manage the various recreation and conservation programs is 
ongoing. At the same time, New Forest finds itmust cope with rhe ri se in ea 
level on its coasts and the changes that new weather patterns bring. 

The accretion of legal stewardship regimes in the N ew f rest complicates 
how such new problems will be addressed. National Park plann ing 
procedures guide negotiations abo Ll t the future admini tration of New 
Forest. Environmental laws, mandating protection for nature, can train 
new buman endeavors. Just as the Forest Cha rter one constrained the king 
now Parliamentary Acts con train all to conserve biologi al features. The 
bogs, downs anci other hea th , p nds, wo cis, rivers fi elds, coastal wetlands, 
eelgras , lagoons, and foreshores are protected for themselves. 

VII. Conclusion: The Once and Future 
"Liberties of the Forest" 

If the history of the Forest Charter demonstrates nothing else, it is that human 
management of forests is controversial. This is so not just in England but in 
all countries. The United Nations Earth Summit in 1992 agreed on a great 
deal about sustainable development, but it could not agree on a treaty about 
forests. 289 The eight centuries of policy changes, political jockeying, and 
legal decision making with respect to Carta de Foresta and Royal Fore ts in 
England are remarkable in pwviciing a well-documented record of ultura l 
evolution. By privi I ging extensive forest biomes with legal protection, the 
law ensured their continuity for both humans and nature. The Royal Forests 
were the subject of many disputes and even warfare over conflicting uses 
of the same natural resources, but because the Crown initially had set each 
forest aside, their essential biological, hydrologic, and other natural systems 
were allowed to function overtime without irreversible human interruption. 
The legal (de jure) protection afforded by the initial Royal Forest designation, 

J 037 U.N.T.S. 15 1' 27 UST 37, Imp:/Iwhc.Ullesco.org!afchive!convenrion-en .pdf ( om­
nlonly referred to as the World Herirage Convention). 

289. In 1992, che Uni ted N ations .onference on Environment an d DevelopnJenc 
(UNCED) in Rio de Janeir o agreed on recomrncnd .u ions fo r combating deforestation 
in Chapter 11 of Agenda 21 , bue rather tha n negotiate an illtetnnrional agreement on 
forests as International Union for Conserv:,uion of Natu re and others had urged, UNCED 
adopted a statement titled the "Non-legal ly Binding Authoritative Sra retnent of Pr inci ples 
For A Globol Consensus on the Management, Conservation and Sustaina ble Develop­
ment of all Types of Forests." See .A. R OBI NSON, AGENDA 21: EARTH' AC1'JO N P LAN 

666 (1993) (reprin ting the Statement of pJ·inciples). 
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coupled with the rights later accorded by the Forest Charter, had the de facto 
consequence of inducing most development, urbanization, industrialization, 
and other activities destructive of forests, to locate elsewhere. 

England's intergenerational record of sustaining large natural areas may 
serve humans and nature well in the future. Sustaining extensive natural 
areas is important in the era of climate change. The Anthropocene Epoch 
disrupts human development and transforms landscapes.29o Where natural 
systems are robust, ecology teaches that they can reset, adapt, and persist.291 

Where they are degrad d, or fragile, or managed for an exclusive, single 
purpose, they may be lost. The size of the intact biological area is important 
in this respect. The history of the Forest Charter offers guidance for human 
stewardship necessary to conserve large natural areas to allow for their 
evolution in Earth's new climatic conditions. 

There are at least five dimensions of the Forest Charter's legacy that 
deserve further study. First, human society's stewardship to sustain ecosys­
tems depends upon having a just stewardship framework that understands 
and values the way nature provides services to humans, and therefore acts 
to conserve nature. Humans can understand the reciprocity involved in 
enabling nature to thrive in order to provide for human needs. 

Second, justice is an innate requirement of stable human stewardship 
regimes, and depends on the rule of law. Without the rule of law, there is 
neither sustainable development nor a peaceful social order. The gradwil 
evolution of parliamentary acts and judicial decisions from the early forest 
councils and eyres built an expectation that law could ensure exercise of forest 
rights. The settlement of the many incidents of injustice in administration of 
the Royal Forests over time built institutions and norms that respected the 
rule of law. 

Third, "forests" cannot be reduced to a single definition or purpose, such 
as being dedicated solely for producing timber or hunting deer. "Forests" 
are nested richly in layers of relationships with many species and systems, 
such as the Earth's hydrologic or carbon cycles. This complex of forest 
ecosystems in turn is networked into a great variety of human expectations 
and needs. Deer hunting and autumna l pannage for pi.gs can coexist with 
plant photosynthesis and aquifer recharge wough wetl ands. Stewardship 
of natural resources entails diffuse complexes of land uses, claims, and 
entitlements, and rights about the same natural places, and their ecosystem 

290. See Will Steffen et ai., The Anthropocene: Are Humans Now Overwhelming the 
Great Forces of Nature? 36 AMBIO 614, 614-21 (Dec, 2007). 

291. B. WALKER & D. SALT, RESILIENCE THINKING: SUSTAINING ECOSYSTEMS & PEO­
PLE IN A CHANGING WORLD (2006). For the studies at the Stockholm Resilience Center, 
see Stockholm Resilience Center, STOCKHOLMRESILIENCE, Sustainability Science for Bio­
sphere Stewardship, http://www.stockholmresilience.org (last visited May 20, 2014). 
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service and functions. A sustainable legal regime, as has ev Ived in the New 
Po rest, recognize and accommodates these competing interests. 

Fourth, the efficacy ot nature can ervation depend on the multilayered 
legal regime that emerges from respecting a comm uni ty of values and 
eXI ecrations, slIch as has grown up about each of the former Royal Forests, 
as well a the involvement of civil sociery. When forest rights of commoners 
were du:eatened by either the king, landed gentry as erring xcl usivity of 
buntillg rights, or the Office of Woods or Forestry Commission planning 
in Insures for timber plantations, the response were protests, ri ts, civil 
di obedience, and demands for law reforms. Ultimately the curia regis and 
eventuaUy Parliament would rea sert a balance among competing right. 
Overlapping or competing focest rights pr duce messy policics, but they an 
induce dispure-re o lution systems, reaffirmi.ng the rule of law and ustaining 
the ecosystems without which n forest righ ts would exi r. 

Fifth, lega l regimes that accommodate this sort of competition end up 
promoting cooperation, as planning sy tems at w rk in the New Forest 
illustrate. Oi put arc not eliminated but arc channeled into regimes 
fo r collaboration, which result in sustaining the natural reSOllrce. All 
stakeholder ' need a at at the table. 

Where rhe.<;e five dinle.l1Sions f ecological stewardship ar found, 
natural sy tems tend to be sustailled, mainraining their benefits co humans. 
Reciprocal rights and responsibilities pr due dynamic interactions that 
maintain a balanc of human uses, as i evid · nt in England's Royal Forest · 
coday. Encroachments, or ov.erreaching by anyone interest, produces 
reactions by ther adversely affected interests. When ompeting f rest users 
ar aware of each ther, expectations ab ut how to behave are hared and 
ae ornmodatioll of other interests i possible.'-!1l As the ca e study of New 
Fore. t illustrate, when disruption emerge, there i a struggle to re et the 
balance of relation. hip. This resi lience merits wider analysis. 

The For.est Charter embedded in the culture of the Engli It people an 
expectation that they possessed "liberties of the f rest" worth defending. 
Were it not for the Forest Charter, England would hav conserved fewer of 
it· large Royal Forest natural areas. 

The Fore t Charter has wider legacie as well. English biologists and 
lawyers have been leaders in expanding protected area around the world, 
through the International Union for tbe onservation of Nature (IU N).293 
Large area con erve bi logical diversity294 and llstain pharo ynrhesis 

292. These dynamics are found in academic studies of forest governance in places 
other than England. See, e.g., RYAN C.L. BULLOCK & KEVIN S. HANNA, COMMUNITY FOR­
ESTRY 1-42 (2012). 

293. MARTIN HOLDGATE, THE GREEN WEB (1999); EVANS, supra note 181. 
294. Convention on Biological Diversity, supra note 44. 



THE CHARTER OF THE FOREST: EVOLVING HUMAN R,GHTS IN NATURE 375 

services that remove carbon dioxide from the atmosphere.295 Through 
the United Kingdom's membership in the European Union, English law 
implements the Habitats Directive,296 the Wild Birds Directive,297 and the 
UNESCO 1972 Convention Concerning Protection of the World Cultural 
and Natural Heritage.298 Internationally, both the Forest Charter and Magna 
Carta repeatedly inspire the adoption of new charters to further the rule 
of law. The United Nations General Assembly adopted the World Charter 
for Nature,299 whose principles are incorporated into the Convenrion on 
Biological Diversity. An Earth Charter is promoted by civil ciety and 
some governments.300 MultilateraJ environmental agreements are evolving a 
complex sy tern of laws to prote t the biosphere.301 

These intergovernmental laws now also serve former Royal Forests. 
The complexity of the interrelated laws protecting the many stakeholder 
interests in the New Forest only make it more likely to be sustained. Where 
too few laws exist to protect a site, what scant legal protection exists can 
be stripped away with rapid and irreversible loss to ecosystems. Ecosystem 
omplexity is matched by the legal complexity of statutes and customs that 

align the laws of humans with the laws of nature. 
It is possible that law and ecology have combined in this felicitous 

manner not merel.y by coincidence. The biologi t Edwa rd O. Wilson has 
posited that humans have an instinct to protect natw'e, which he terms 
"biophilia." 302 The history of tbe Forest Charter and England's Royal 
Forests lends support to his hypothesis. 303 Humans saved English forest 
areas since the 12th century Dot only becau e they depended on them for 
survival, but also because they had an affinity for these natural areas. Their 
evolved norms became customary law and eventually statutory Jaw, replete 
with administrative implementation.304 

295. See IU N, LEGAL FHAMEWORKS FOR REDD: DESIGN & IMPLEMENTATION 
AT THE NATIONAL LEVEL 3-1'j (John Costenbader ·ed., 2009), https:llportals.iucn.org 
llibrary/efiles/documcmsIEPLP-077.pdf (REDD stands for reducing emissions from 
deforestation and degn1darion). 

296. See 92/43/EEC, supra note 286. 
297. Council Directive 79/409/EEC. 
298. See Convention Concerning the Protection of the World Cultural and Natural 

Heritage, Nov. 23 1972,27 U.S.T. 37, 1037 U.N.T.S. 151, http://whc.unesco.org/archive 
Iconvention-en.pdf. 

299. G.A. Res. 3717, U.N. Doc. NRES/37/7 (Oct. 28, 1982). 
300. The Earth Charter, Earth Charter Commission (2000), http://www.earthcharter 

inaction.orglinvent/images/uploads/echarter3nglish.pdf. 
301. MANUAL ON INTERNATIONAL ENVIRONMENTAL LAW (L. Kurukulasuriya & N.A. 

Robinson cds., 2006). 
302. E.O. WILSON BJOl'lIILIA: THE HUMAN BOND \VYTH ilia -R Sl'ECIES (1984). 
303. Tlll'HEN R. K LLER & EOWARD O. WILSON, UlE BTOPHU.IA HYPOTHESIS (1993). 
304. Nicholas A. Robinson , Ellolved Norms: A Calton (0/' the AlIthropocene, in 

CHRISTINA VOIGT, RULE OF LAw FOR NATURE: NEW DIMENSION AND IDEAS IN ENVI­
RONMENTAL LAW 46-72 (2013). 
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The history of the Forest Charter also offers insights about how property 
law works. Exclusivity of title is a fragile way to sustain nature. Instead, 
recognizing multiple rights and shared uses of the same natural system is 
more robust, and fosters resilience. Stakeholders act to conserve the resources 
upon which they mutually depend. The history of the Forest Charter teaches 
that shared rights can be sustained over time, even in the face of efforts 
by persons in power to rescind or restrict those rights. Common property 
rights, exercised locally, have as much or more staying capacity than do 
private property rights. They require legal recognition and the legal means 
by which they can be asserted, and vindicated. Guided by the Forest Charter, 
England's system of Forest Law legitimized common rights, often seemingly 
against all odds. Comparable dynamics are at work in contemporary forest 
struggles, as is evident in applying the environmental rights accorded by 
Article 225 of the Constitution of Brazil to administration of Brazil's Forest 
Code in the Amazon.305 

Finally, at a time when many nations have yet to embrace the rule of 
law, the history of the Forest Charter offers lessons for resolving conflicts 
over natural resources and suggests ways to foster the rule of law. The 
elements of the Forest Charter's effectiveness can be applied to the work 
of conservationists elsewhere. In Russia, conservationists have repeatedly 
won battles to conserve Lake Baikal. China has established pervasive nature 
conservation programs in Yunnan Province and elsewhere. In central Africa, 
customary law together with national park designations sustains ecological 
systems, against all odds. 

Where environmental laws lack the resilience of the Forest Charter, it 
may be because they are not grounded in a specific forest or for a particular 
species, or because the political system does not allow expression and 
resolution of opposing views. For example, hunting or endangered species 
laws are effective because they target specific species and specify unjust 
behavior.306 The survival of Royal Forests suggests that legal systems work 
robustly when law is connected to nature, and where those who seek to 

vindicate the law have access to a relatively balanced and neutral system for 
resolving competing demands. 

Sharing a common birth, Magna Carta and Carta de Foresta are 
foundations for the principle and practice of the rule of law. This alone 

305. Nicholas S. Bryner, Brazil's Green Court: Environmental Law in the Superior 
Tribunal de Justifa (High Court of Brazil), 29 PACE ENVT'L L. REV. 441, 470-537 (2012). 

306. Compare the current smuggling and unlawful trade in endangered species today, 
under the Convention on the International Trade in Endangered Species, with the unlawful 
taking of game in the Royal Forests. See Convention on the International Trade in Endan­
gered Species, Mar. 3, 1973,27 V.S.T. 1087,993 V.N.T.S. 243, http://www.cites.org!sites 
Idefault/files/eng/disclE-Text.pdf; ARTHUR L. CROSS, EIGHTEENTH CENTURY DOCUMENTS 
IN RELATION TO THE ROYAL FORESTS-THE SHERIFFS AND SMUGGLING (1928). 
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is sufficient reason to celebrate the Forest Charter after almost 800 years. 
Yet today the history of the Forest Charter resonates also for what it 
~eaches about how society values and conserves nature. The history of the 
Forest Charter invites new inquiries into how law shapes nature that in 
turn nurtures the well-being of humans. Both Charters hold transcendent 
importance in society's adaptations to changing climatic conditions, Magna 
Carta for bolstering the rule of law in troubled times, and Carta de Foresta 
for stimulating re 'ilient noons lor stewardship of nature. As it was for 
past generations, tlle wider value of the Forest Charter is to serve the next 
generation. 


