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Burnham229  have to say about the propriety of exercising
jurisdiction?

2 °

The curious thing about Goodyear and Daimler is their insistence
on equating corporations with individuals for some contacts purposes
but not others. "For an individual, the paradigm forum for the exer-
cise of general jurisdiction is the individual's domicile; for a corpora-
tion it is an equivalent place, one in which the corporation is fairly
regarded as home., 231  Fair enough, but both cases glide effortlessly
from that premise to the conclusion that a corporation is amenable to
general jurisdiction only where it is essentially at home. 32 That, too,
is plausible, but the Court cannot explain why the approach should
not be the same with respect to general jurisdiction over individuals.

229. See supra note 16.
230. Both might come out the same way, but their positions might be more difficult

to justify. For Justice Brennan, there is no question that the defendant received sig-
nificant benefits from the forum: a safe place to land. On the other hand, it is harder
to argue that there was "purposeful" availment. Justice Scalia's Burnham opinion
appeared to allow only minimal exceptions to the presence rule-"individuals who
were brought into the forum by force or fraud ... or who were there as a party or
witness in unrelated judicial proceedings." Burnham, 495 U.S. at 613 (Scalia, J., con-
curring in the judgment). Perhaps Justice Scalia would regard the diverted-flight case
as one where the individual's presence was by force. However, the force to which the
statutes and case on which he relied adverted was force by or on behalf of the plain-
tiff. See Wanzer v. Bright, 52 Ill. 35, 40 (1869).

Consider a state statute that denied entry to citizens of other states unless they
appointed a designated state official as their agent for service of process on any claim,
whether related to the state or not, for the time that the individual was in the state.
The Court would undoubtedly find such a statute unconstitutional as a burden on the
right to travel. See Shapiro v. Thompson, 394 U.S. 618, 629-30 (1969) overuled on
other grounds, Edelman v. Jordan, 415 U.S. 651 (1974). See also United States v.
Guest, 383 U.S. 745, 757-58 (1966); Smith v. Turner, 48 U.S. (7 How.) 283, 492 (1849).
Kane v. New Jersey, 242 U.S. 160,160 (1916) upheld an explicit appointment require-
ment, but the appointment was only for claims arising out of a non-resident's driving
in New Jersey, not for all claims. Hess v. Pawloski, 274 U.S. 352, 356-57 (1927) up-
held implicit appointment, but the statute there had the same restrictions as the stat-
ute in Kane. See Chapter 90, General Laws of Massachusetts, as amended by Stat.
1923, c. 431, § 2, reprinted in Hess, 274 U.S. at 354. Justice Butler's opinion in Hess
noted that individuals have a constitutionally protected right to be in any state and to
transact business there, Hess, 274 U.S. at 355-56 (citing U.S. CONST. art. IV, § 2, cl. 1),
and, further, that "ft]he mere transaction of business in a state by nonresident natural
persons does not imply consent to be bound by the process of its courts." Id. at 355
(citing Flexner v. Farson, 248 U.S. 289 (1919)).

[A] state in effect may require an individual's consent to specific jurisdiction
as a condition of driving or doing business within the state. But a state may
not reasonably require this individual, as a condition for mere entry or occa-
sional business, to consent to general jurisdiction over litigation arising
outside of the state.

Brilmayer et al., supra note 106, at 771. If a state cannot extract consent to general
jurisdiction explicitly or implicitly from an individual's presence in the state to trans-
act business, then how can general jurisdiction exist simply by virtue of the individ-
ual's presence?

231. See Daimler AG v. Bauman, 134 S. Ct. 746, 760 (2014).
232. Id. at 761 (quoting Goodyear Dunlop Tires Operations, S.A. v. Brown, 131 S.

Ct. 2846, 2851 (2011)).
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There are two possible answers. First, perhaps an individual's phys-
ical presence is "special" because of the history to which Justice Scalia
adverted in Burnham233 and that Justice Brennan disputed.2 34 Sec-
ond, perhaps Justice Scalia's view of International Shoe's minimum-
contacts approach as applying only to absent defendants2 35 is cor-
rect.236 Neither answer explains why the Court views corporations as
present for jurisdictional purposes only at their "domiciles" or "essen-
tial" homes but individuals present wherever a process server may
find them.

Corporations are no more physically "present" at their essential
homes than anywhere else. The Court uses those locations as pres-
ence proxies; they serve, as Justice Ginsburg said, as analogies to an
individual's domicile.237 Although an individual can have only one
domicile at a time,238 a corporation can have two for purposes of di-
versity jurisdiction. 239 Consider, however, what makes a corporation's
principal place of business in a state where it is not incorporated its
"domicile." It cannot be merely its legal affiliation with the state be-
cause the only formal affiliation it can have is an authorization to do

233. Burnham, 495 U.S. at 610-16 (Scalia, J., concurring in the judgment). But see
infra notes 278-282 and accompanying text.

234. See Citizens United v. Fed. Elections Comm'n, 558 U.S. 310, 345 (2010) (citing
First Nat'l Bank v. Bellotti, 435 U.S. 765, 778 n.18 (1978)).

235. Id. at 620 (opinion of Scalia, J.).
236. Justices Scalia and Brennan clashed sharply over that view. Justice Scalia

viewed Shaffer as a very limited decision that neither said nor implied anything about
transient jurisdiction. Justice Brennan relied heavily on Justice Marshall's statement
in Shaffer that, "[w]e therefore conclude that all assertions of state-court jurisdiction
must be evaluated according to the standards set forth in International Shoe and its
progeny." Shaffer v. Heitner, 433 U.S. 186. 212 (1977). See also Burnham, 495 U.S. at
630 (Brennan, J., concurring in the judgment).

237. Burnham v. Superior Court, 495 U.S. 604, 623-24 (1990).
238. Mitchell v. United States, 88 U.S. 350, 353 (1874).

A domicile once acquired is presumed to continue until it is shown to have
been changed. Where a change of domicile is alleged the burden of proving
it rests upon the person making the allegation. To constitute the new domi-
cile two things are indispensable: First, residence in the new locality; and,
second, the intention to remain there. The change cannot be made except
facto et animo. Both are alike necessary. Either without the other is insuffi-
cient. Mere absence from a fixed home, however long continued, cannot
work the change. There must be the animus to change the prior domicile for
another. Until the new one is acquired, the old one remains. These princi-
ples are axiomatic in the law upon the subject.

Id. (footnotes omitted). See also RESTATEMENT (SECOND) OF CONFLICT OF LAWS
§ 11(2) cmt. m (1971). Query whether, as the Court implied in Goodyear and
Daimler, it is always appropriate to exercise jurisdiction over a domiciliary who has
been absent from her domicile for some years and expects never to return. See, e.g.,
Mas v. Perry, 489 F.2d 896 (5th Cir. 1974). Professor Andrews demonstrates persua-
sively why the state of domicile's attempt to exercise general jurisdiction in such a
case is manifestly unfair. See Andrews, supra note 27, at 1057-58. See also id. at 1081
("This at-home standard applies to natural persons, but, contrary to the Court's dic-
tum, it does not always align with legal domicile.").

239. See 28 U.S.C. § 1332(c) (2012).
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business there. That hardly makes the principal place of business
unique. Some corporations are authorized to do business in every
state and in many foreign countries. The amount of corporate activity
at sites other than the principal place of business may be substantially
greater than activity at the principal place of business. To borrow
from the Court's relative-contacts analysis, the amount of actual busi-
ness a corporation does at its principal place of business may be only a
tiny fraction of its nationwide or worldwide business.

For example, General Motors is a Delaware corporation with its
principal place of business in Michigan. 4° Its contacts with Michigan
are extensive,24' but it is unlikely that they are more than a small per-
centage of its United States business, much less its global business.
Perhaps the Daimler relative-contacts approach suggests that GM is
not "essentially at home" in Michigan even if it is formally at home
there. 242 Daimler's relative-contacts approach means that a corpora-
tion as large as GM may not be "essentially at home" anywhere.

Individuals are not "essentially at home" in any state to which they
happen to journey. The Court functionally equates "essentially at
home" with domicile, 243 and requires a corporation to be essentially at
home before a state can exercise general jurisdiction over it. There-
fore, it should restrict general jurisdiction over individuals to their
domiciles. The Court is trying to have the analysis both ways: it local-
izes corporate presence in a way unrelated to the corporation's local
activity. Perhaps the difference between the Court's treatment of cor-
porations and individuals is the corporeal-incorporeal dichotomy. If
that is so, the Court should drop all pretense of speaking of corporate
"contacts," for it is not contacts that "count" at all; it is the artifice of
corporate domiciles.

International Shoe ushered in presence proxies. Recall the Court's
words referring to the defendant: "if he be not present within the terri-
tory of the forum, he have certain minimum contacts with it such that
the maintenance of the suit does not offend 'traditional notions of fair
play and substantial justice.' ' 244 It would be no more clear that the
minimum-contacts approach recognized presence proxies if Chief Jus-

240. Selkirk v. Gen. Motors, LLC, No. 13-331, 2013 WL 3327377, at *3 n.3 (E.D.
Pa. 2013).

241. In addition to its corporate headquarters, GM has five of its eleven U.S. manu-
facturing sites in Michigan. See General Motor Manufacturing Plants, GM AUTH.,
http://gmauthority.com/blog/gm/gm-manufacturing/ (last visited Oct. 7, 2014).

242. A safer conclusion might be that the Court's construct for a corporation's prin-
cipal place of business for diversity-jurisdiction purposes under 28 U.S.C. § 1332
(2012), see Hertz Corp. v. Friend, 559 U.S. 77, 77 (2010), is ill-suited for determina-
tions of personal jurisdiction using Daimler's relative-contacts approach.

243. Daimler AG v. Bauman, 134 S. Ct. 746, 757 (2014) (citing Goodyear Dunlop
Tires Operations, S.A. v. Brown, 131 S. Ct. 2846, 2857 (2011)).

244. Int'l Shoe Co. v. Washington, 326 U.S. 310, 316 (1945) (emphasis added)
(quoting Milliken v. Meyer, 311 U.S. 457, 463 (1940)). The Court clearly intended
Shoe's minimum-contacts analysis to apply to corporations and individuals; note the
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tice Stone had used the term explicitly. This view of International
Shoe calls to mind Justice Scalia's Burnham opinion and its view of
Shaffer v. Heitner:

Shaffer, like International Shoe, involved jurisdiction over an absent
defendant, and it stands for nothing more than the proposition that
when the "minimum contact" that is a substitute for physical pres-
ence consists of property ownership it must, like other minimum
contacts, be related to the litigation.24 5

Whether Justice Scalia likes it or not, Shaffer changed a long estab-
lished principle of due process, but not by announcing a new theory of
due process. In Justice Scalia's view the Shaffer Court decided only
that the presence in the state of property unrelated to the litigation
was no longer constitutional as a presence proxy.2 46

In one way, Justice Scalia's characterization of Shaffer is quite nar-
row, for he spoke of "the 'minimum contact'"'-singular-and so
clearly was not addressing general jurisdiction. The first opportunity
he had to consider that topic came in Goodyear. Yet, the Supreme
Court recognized general jurisdiction as a category not once or twice,
but three times. The first time was in International Shoe with its men-

use of "he" rather than "it." There was no individual defendant, and throughout the
opinion, the Court referred to the corporation as "it." See generally id.

245. Burnham v. Superior Ct., 495 U.S. 604, 620 (1990) (Scalia, J., concurring in the
judgment) (emphasis of "a substitute for physical presence" added). Professor An-
drews characterized this as "avoiding Shaffer's holding that all assertions of jurisdic-
tion must be assessed under minimum contacts analysis .... " Andrews, supra note
27, at 1057.

Justice Scalia's observation does little to obscure the incongruity of his apparent
acceptance of Shaffer with his underlying constitutional theory about why mere pres-
ence in a state is sufficient even after International Shoe.

'[A] process of law, which is not otherwise forbidden, must be taken to be
due process of law, if it can show the sanction of settled usage both in En-
gland and in this country; but it by no means follows that nothing else can be
due process of law .... [That which], in substance, has been immemorially
the actual law of the land . . . therefor[e] is due process of law . .. .'
The short of the matter is that jurisdiction based on physical presence alone
constitutes due process because it is one of the continuing traditions of our
legal system that define the due process standard of "traditional notions of
fair play and substantial justice."

Burnham, 495 U.S. at 619 (quoting Hurtado v. California, 110 U.S. 516, 528 (1884)).
One may agree or disagree with that approach to constitutional law, but the same
argument is available with respect to quasi in rem jurisdiction, which was settled in
usage for a very long time and that the Court had explicitly approved in Harris v.
Balk, 198 U.S. 215 (1905), abrogated by Shaffer v. Heitner, 433 U.S. 186 (1977). See
Burnham, 495 U.S. at 630-32 (Brennan, J., concurring in the judgment). For intellec-
tual consistency, perhaps Justice Scalia should have disapproved Shaffer rather than
distinguishing it.

246. In this respect, Justice Scalia is at war with himself and with Hurtado, on which
he relied for his view of tradition's entitlement to continuation.
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tion of cases involving claims unrelated to the forum.2 47 The second
was in Perkins, and the Court allowed general jurisdiction. The third
was Helicopteros, although the Court did not find jurisdiction there:

Even when the cause of action does not arise out of or relate to the
foreign corporation's activities in the forum State, due process is not
offended by a State's subjecting the corporation to its in personam
jurisdiction when there are sufficient contacts between the State and
the foreign corporation.2 48

Thus, the category was well established; "sufficient contacts" were a
presence proxy that allowed general jurisdiction. Goodyear and
Daimler should not have changed that;2 49 both cases held only that the
limited contacts between the European corporate defendants and the
forums were insufficient. On that, the Court was unanimous. Justice
Sotomayor castigated the Daimler majority for its dicta, not its hold-

25ing.25 She saw no need to undertake a major redefinition of general
jurisdiction gratuitously.

Nonetheless, the Court did exactly that, but in the process it made
clear that corporate contacts no longer count in the way everyone has
understood them since 1945. The sweeping language of Goodyear and
Daimler suggests that it does not matter how much business a corpo-
ration does in the forum, or how many employees, manufacturing
sites, or other offices it has there. All that matters is the formal affilia-
tion that one might call "corporate domicile," (borrowing the analogy
to individuals that the Court used) except in what Justice Ginsburg
characterized as the extraordinary case. 1

General Motors has eleven manufacturing sites in the United
States. 52 Five are in Michigan, and there is one each in Indiana, Kan-
sas, Kentucky, Missouri, Ohio, and Texas. Each facility is on a large
site 253 and has been in operation for decades 4.2 5  The Kansas facility

247. See Int'l Shoe, 326 U.S. at 318 (referring to "continuous corporate operations
within a state so substantial and of such a nature as to justify suit against it on causes
of action arising from dealings entirely distinct from those activities").

248. Helicopteros Nacionales de Colom., S.A. v. Hall, 466 U.S. 408, 414 (1984)
(footnote and citations omitted).

249. See supra text accompanying notes 142-43.
250. See Daimler v. Bauman, 134 S. Ct. 746, 764-65 (2014) (Sotomayor, J., concur-

ring in the judgment).
251. The example she gave in both cases was Perkins, but as I have pointed out, it

really is not an exception to the Goodyear-Daimler approach but rather is entirely
consistent with it. See supra note 163. The Perkins Court itself pointed out the less
than overwhelming nature of Benguet's forum contacts. See supra text accompanying
note 96.

252. See General Motors Manufacturing Plants, GM AUTH., http://gmauthority
.com/blog/gm/gm-manufacturing/ (last visited Oct. 7, 2014).

253. Id. (Indiana, 2.85 million square feet on 716 acres; Kansas, 572 acres; Ken-
tucky, I million square feet on 212 acres, Missouri, 3.7 million square feet; Ohio, 6
million square feet; Texas, 3.75 million square feet on 250 acres).

254. Id. (Indiana, 1986; Kansas, 1987; Kentucky, 1981; Missouri, 1983; Ohio, 1966;
Texas, 1954).
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has 3,900 employees and produces one car every fifty-eight seconds.255

Goodyear-Daimler may suggest that such activities cannot support
general jurisdiction, but justifying that result in terms of "contacts"
seems absurd, especially when compared with either a place of incor-
poration with which the corporation has no other connection 256 or an
individual's temporary presence in a state.

There are two ways to attempt to resolve the absurdity. First,
Goodyear and Daimler may have let the air out of Burnham's tires. 7

Second, a more conservative approach would not take the Court's
dicta seriously, leaving Burnham unimpaired. The three cases cannot,
however, co-exist on the basis of "contacts." Goodyear and Daimler
were easy cases258 once the Court declined to impute the contacts of
the parent (Goodyear) or the subsidiary (Daimler) to the foreign de-
fendant. That is why they are such weak support for a broader rule.
The Court has never heard a general jurisdiction case involving the
sort of systematic, continuous, and voluminous contacts that GM has
with six states other than Michigan.259 One may speculate that the
Court would find those contacts sufficient to serve as presence prox-
ies, but one cannot know. If the Court would allow general jurisdic-
tion, then Goodyear and Daimler stand as isolated cases, and their
dicta become less important. If the Court would refuse jurisdiction,
then Goodyear and Daimler have major case implications for general
jurisdiction over individuals.

The Court has declared it inappropriate that corporations be sub-
ject to general jurisdiction in places not their "homes," apart from the
forum contacts the corporation may have. There is nothing inherently
unreasonable about that position; the unreasonableness is permitting
states to exercise general jurisdiction over transient individuals. The
imbalance between the Court's treatment of general jurisdiction with
respect to corporations on one hand and individuals on the other is
unseemly. The unreasonableness of transient jurisdiction becomes

255. See Fairfax Assembly Plan - Fairfax, Kansas, USA, GM AUTH., http://gmau
thority.com/blog/gm/gm-manufacturing/gm-fairfax-assembly/ (last visited July 10,
2014).

256. See supra note 226.
257. Ms. Eng suggested that conclusion after Goodyear. See Eng, supra note 165,

at 849. 1 agree. Daimler's relative-contacts approach drives (so to speak) the point
home. See infra notes 265-86 and accompanying text.

258. See supra notes 145-61 and accompanying text.
259. See supra notes 150-61 and accompanying text. Professor Pielemeier suggests

that Allstate Ins. Co. v. Hague, 449 U.S. 302 (1981) is such a case. See Pielemeier,
supra note 28. Allstate arose "from a fatal Wisconsin accident involving individuals
who, at the time of the accident, all resided in Wisconsin. The claim involved insur-
ance coverage under an insurance policy delivered in Wisconsin." Pielemeier, supra
note 28, at 985 (footnotes omitted). "There is no indication that Allstate objected to
personal jurisdiction. It must have assumed a motion to dismiss on jurisdictional
grounds would be denied, because although it had delivered the policy in Wisconsin
(presumably from a Wisconsin office), it was 'doing business' in Minnesota." Id.
(footnote omitted).
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more apparent when one applies to it the factors that, at least accord-
ing to some scholars, are appropriate in considering general jurisdic-
tion over foreign corporations.26 °

A. General Jurisdiction Over the Individual

Convenience for the defendant is minimal. By hypothesis, presence
is temporary, and the plaintiff's claim is unrelated to the defendant's
presence in the forum. Convenience for the plaintiff is, at best, mixed.
The plaintiff chose the forum for some reason (for example, the plain-
tiff's residence) but the claim's unrelatedness will make the litigation
more difficult because evidence and witnesses likely are not in the
forum.

The state has a limited sovereignty interest because the claim has
nothing to do with in-state activity. If the plaintiff is a state citizen,
the state has some sovereignty interest. On the other hand, its sover-
eignty interest may clash with (1) the sovereignty interest of the state
where the cause of action arose and (2) the sovereignty interest of the
defendant's domicile.

Reciprocity is minimal because the defendant's presence is only
temporary. No one today would quarrel with a forum's entitlement to
exercise specific jurisdiction. However, it is one thing to tell the indi-
vidual that presence in the forum allows the forum's courts to exercise
personal jurisdiction with respect to forum activities but quite another
to say that the individual's entire life is fair game for forum
adjudication.

Professor Andrews' additional factor-predictability-is mixed as
well. General jurisdiction is predictable in the abstract; if Burnham
remains the law, individuals are on notice that any forum where they
receive a summons may exercise jurisdiction over any claim. On the
other hand, there is the unpredictability of never knowing whether
one will receive service for such claims, as one travels from place to
place.

B. General Jurisdiction Over the Corporation

Now consider the corporation that does regular business in a forum
that is neither its state of incorporation nor its principal place of busi-
ness. Apple boasts, "We have corporate offices all over the world,
from Cupertino to London to Shanghai. '2 61 It is a California corpora-

260. See supra text accompanying note 167. Professor Brilmayer and her col-
leagues list (1) convenience for the defendant; (2) convenience for the plaintiff;
(3) the forum state's sovereignty interest, and 4) reciprocal benefits and burdens. See
Brilmayer, et al., supra note 167. Professor Andrews also includes predictability. See
Andrews, supra note 27, at 1000.

261. See Jobs at Apple, APPLE, INC., https://www.apple.com/jobs/us/corporate.html
(last visited Oct. 7, 2014).
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tion with its headquarters there.262 It has extensive worldwide opera-
tions.263 It operates retail stores worldwide,264 including ten stores in
the New York City metropolitan area.

Considering the same factors applied to the transient individual,
striking disparities appear. With respect to the defendant's conve-
nience, it would be far easier for Apple to defend a claim unrelated to
New York in that state than for (1) an individual tourist there for a
week, (2) a family including a high school senior visiting Columbia
University for a day, or (3) a New Jersey couple coming to the city one
evening to see a Broadway play. There is no reason to anticipate dis-
parity in convenience for the plaintiff or in New York's sovereignty
interest.

Reciprocity presents the starkest contrast. 265 The individual trav-
eler receives benefits from New York: access to its historical sites and
theaters, police, fire, sanitation and emergency medical services, and
public transportation. Apple, operating continuously in New York,
benefits from these same services, not merely for an evening, a day or
a week, but every day of every year. It benefits from access to New
York's resident, commuter and tourist population. The benefits Ap-
ple receives from New York far outstrip the transient individuals.266

262. See Apple, Inc., Annual Report (September 28, 2013), http://files.shareholder
.com/downloads/AAPL/3351394991 xOx7Ol402/A406A D58-6BDE-4190-96A1-4CC2D
0D67986/AAPLFY13_10K_10.30.13.pdf (Sept. 28, 2013) (last visited Oct. 7, 2014)
(state of incorporation). See also Jobs at Apple, APPLE, INC., https://www.apple.com/
about/ (last visited Oct. 7, 2014) (corporate headquarters).

263. See Apple, Inc., Annual Report (September 28, 2013) at 2, http://files.sharehol
der.com/downloads/AAPL/3351394991xOx7Ol402/A406AD58-6BDE-4190-96A1-4CC
2DOD67986/AAPLFY13_10K_10.30.13.pdf (last visited Oct. 7, 2014).

The Company manages its business primarily on a geographic basis. Accord-
ingly, the Company determined its reportable operating segments, which are
generally based on the nature and location of its customers, to be the Ameri-
cas, Europe, Japan, Greater China, Rest of Asia Pacific, and Retail. The
Americas segment includes both North and South America. The Europe
segment includes European countries, as well as India, the Middle East and
Africa. The Greater China segment includes China, Hong Kong and Taiwan.
The Rest of Asia, Pacific segment includes Australia and Asian countries,
other than those countries included in the Company's other operating seg-
ments. The Retail segment operates Apple retail stores in 13 countries, in-
cluding the U.S. Each operating segment provides similar hardware and
software products and similar services. The results of the Company's geo-
graphic segments do not include results of the Retail segment.

Id.
264. See id. at 5.
265. Ms. Eng suggests that "The Supreme Court's citation of Brilmayer's article

may signal a preference for the reciprocal benefits and burdens theory as the strong-
est justification for the application of general jurisdiction and an endorsement of
domicile as the exclusive basis for general jurisdiction over individuals." Eng, supra
note 165, at 865.

266. Both types of defendants also bear the burdens of being in New York, but it is
safe to assume that the benefits outweigh the burdens; otherwise rational behavior
would avoid New York.
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One final reciprocity comparison graphically underlines the dispar-
ity. In Burnham, Justice Brennan discussed reciprocity for the
individual:

Subject only to the doctrine of forum non conveniens, an out-of-
state plaintiff may use state courts in all circumstances in which
those courts would be available to state citizens. Without transient
jurisdiction, an asymmetry would arise: a transient would have the
full benefit of the power of the forum State's courts as a plaintiff
while retaining immunity from their authority as a defendant.267

Transient jurisdiction enforces that reciprocity against the individual:
Goodyear and Daimler erase it with respect to corporations.268

Would the Court allow general jurisdiction in those three transient
individuals and over Apple, assuming service in the forum? With re-
spect to the individuals, Burnham says general jurisdiction exists.
With respect to Apple, Goodyear and Daimler muddy the waters.
They seem to cut against general jurisdiction over Apple.269 Daimler
trumpets the Court's dissatisfaction with the doing-business approach
to general jurisdiction.27 ° Yet, Goodyear seemed to contemplate gen-
eral jurisdiction based on "continuous and systematic" in-state corpo-
rate activity.2 7 1 Perhaps that is a reason not to take Goodyear
seriously-or at least literally-in cases involving extensive corporate
forum activity and not requiring imputation of contacts. Apple is do-
ing business in New York. Goodyear and Daimler leave open the
question of whether Apple's activities exceed simply "doing business"
enough to qualify for general jurisdiction-that is, to make Apple "es-
sentially at home." So much for predictability.

In contacts terms, the comparison between Apple and the individu-
als is not even close. Apple has continuous and systematic contacts
with New York. The individuals have isolated contacts. It will be dif-
ficult for the Court to explain why it is consistent with due process to
exercise general jurisdiction over the individuals but not over Apple.

267. Burnham v. Superior Ct., 495 U.S. 604, 638 (1990) (citation omitted). But see
Adam v. Saenger, 303 U.S. 59 (1938) (permitting jurisdiction by counterclaim over
non-resident plaintiff otherwise immune from jurisdiction and thus re-establishing
reciprocity in that respect).

268. See Goodyear Dunlop Tires Operations, S.A. v. Brown, 131 S. Ct. 2846 (2011);
Daimler AG v. Bauman, 134 S. Ct. 746 (2014). That may not be the asymmetry that
Justice Brennan had in mind, but if one substitutes "corporation" for the second oc-
currence of "transient" in the quotation, the asymmetry is just as troubling. Burn-
ham, 495 U.S. at 638.

269. Perkins, which the Court characterizes as the extraordinary case for which
general jurisdiction exists away from the diversity loci really is not, because of the
relocation, albeit temporary, of Benguet's principal place of business. See Perkins v.
Benguet Consol. Mining Co., 342 U.S. 437, 447-48 (1952).

270. See Daimler, 134 S. Ct. at 762 n.20. See also supra text accompanying note 133.
271. See Goodyear, 131 S. Ct. at 2851 ("continuous and systematic affiliation"). See

also id. at 2857 ("'the continuous and systematic general business contacts' necessary
to empower North Carolina to entertain suit against them on claims unrelated to any-
thing that connects them to the State").
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Professor Brilmayer and her colleagues suggested considering
whether "the defendant reaches the quantum of activity in which a
purely local company would engage. '2 2 Apple satisfies that test in
New York. Transient individuals will rarely reach that level.

It is inconceivable that the individuals are "essentially at home" in
New York. Goodyear and Daimler make it unclear whether the Court
would characterize Apple as "essentially at home" there, given the
Court's concern about universal general jurisdiction over large corpo-
rations. "A corporation that operates in many places can scarcely be
deemed at home in all of them. Otherwise, 'at home' would be synon-
ymous with 'doing business' tests framed before specific jurisdiction
evolved in the United States. ' 273 The Goodyear and Daimler Courts
appear less concerned with universal general jurisdiction over peripa-
tetic individuals.

Daimler's introduction of relative contacts makes the Court's anom-
alous treatment of corporations and individuals for purposes of gen-
eral jurisdiction even harder to accept. All of the individuals
mentioned above have "a 'far larger quantum of ... activity' having
no connection to any in-state activity, 27

1 than they have in-state activ-
ity. The parallel to Daimler's argument is unmistakable. "Nothing in
International Shoe and its progeny suggests that 'a particular quantum
of local activity' should give a State authority over a 'far larger quan-
tum of ... activity' having no connection to any in-state activity. '275 If
a corporation does not open its entire corporate life for forum adjudi-
cation by doing business in a state, it cannot be consistent with due
process for a transient individual to open his entire life to forum
adjudication.

If the Court still believes that reasonableness has some role to play
in constitutional jurisdiction, 2 6 it must either ignore reasonableness

272. Brilmayer et al., supra note 106, at 742.
273. See Daimler, 134 S. Ct. at 762 n.20. See also id. at 760-61 (citation omitted)

("Plaintiffs would have us look beyond the exemplar bases Goodyear identified, and
approve the exercise of general jurisdiction in every State in which a corporation 'en-
gages in a substantial, continuous, and systematic course of business.' ...... That for-
mulation, we hold, is unacceptably grasping").

274. Id. (quoting Feder, supra note 48, at 694).
275. Id. See supra note 133 and accompanying text.
276. Note, however, that the Court eschewed the reasonableness inquiry in

Daimler:
The majority evidently agrees that, if the reasonableness prong were to ap-
ply, it would be unreasonable for California courts to exercise jurisdiction
over Daimler in this case. See ante, at 761-62 (noting that it would be "ex-
orbitant" for California courts to exercise general jurisdiction over Daimler,
a German defendant, in this "Argentina-rooted case" brought by "foreign
plaintiffs"). But instead of resolving the case on this uncontroversial basis,
the majority reaches out to decide it on a ground neither argued nor decided
below.

Daimler, 134 S. Ct. at 765 (Sotomayor, J., concurring in the judgment) (citation and
footnote omitted).
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entirely when considering jurisdiction over transient individuals or as-
sert it only as an ipse dixit. The explanation that we have always done
things that way is unpersuasive.277 Justice Holmes observed,

It is revolting to have no better reason for a rule of law than that so
it was laid down in the time of Henry IV. It is still more revolting if
the grounds upon which it was laid down have vanished long since,
and the rule simply persists from blind imitation of the past.278

If there is a justification for transient jurisdiction other than blind imi-
tation of the past,279 no one has articulated it.

There is another reason to be skeptical about regarding past prac-
tice as strong support for the continuation of transient jurisdiction.
Modern procedure had not developed; civil arrest-or its equivalent
in the form of seizure of the defendant's property-was the only way
to begin a case. 280 However, to paraphrase International Shoe, the ca-

277. In Burnham, Justice Brennan argued in favor of jurisdiction based on the de-
fendant's having enjoyed the benefits and protections of California law during his
three days there. It is inconceivable that Justice Brennan's mode of analysis would
have led him to concur in either Goodyear or Daimler. Giant corporations operating
in the forum receive far more benefits and protections than an individual sojourning
for three days ever could. Recall that Justice Brennan dissented on general-jurisdic-
tion in Helicopteros, though acknowledging the plausibility of the majority's view. See
Helicopteros Nacionales de Colom., S.A. v. Hall, 466 U.S. 408, 419 (1984); see also
supra text accompanying note 154.

278. Oliver W. Holmes, Justice of the Supreme Judicial Court of Mass., Address,
The Path of the Law, 10 HARV. L. REV. 457, 469 (1897). Shaffer v. Heitner, 433 U.S.
186, 212 (1977) (quoting Int'l Shoe, 326 U.S. at 316), expressed the same view less
bluntly: "'[T]raditional notions of fair play and substantial justice' can be as readily
offended by the perpetuation of ancient forms that are no longer justified as by the
adoption of new procedures that are inconsistent with the basic values of our constitu-
tional heritage."

279. There is an unstated assumption underlying the argument based solely on his-
tory: that such cases are examples of what today the Court refers to as general juris-
diction. There is no evidentiary support for such an assumption. Perhaps cases in
courts outside the defendant's domicile were predominantly cases that today would
be specific-jurisdiction cases, as Professor Twitchell argued. See Twitchell, supra note
146, at 618 ("Despite the power-based nature of jurisdiction doctrine, . .. courts did
not completely ignore the nature of the cause of action and only occasionally decided
disputes having no relationship with the forum."). If that is so, history's support for
transient is at least partly illusory.

280. Not until the eighteenth century did the capias give way to the summons, and
that change came about not through the common law, but by statutes that forbade
using capias in cases of lesser value. See Hazard, supra note 164, at 248 n.19. That so
many statutes (Professor Hazard listed eight) were necessary demonstrates the ubiq-
uity of the capias. Reliance on the capias was so fixed that early cases held that one
could not sue corporations in tort, there being no way to execute the writ. See Meares
v. Comm'rs of Wilmington, 31 N.C. 73, 78 (1948). But see Denver & Rio Grande Ry.
Co. v. Harris, 122 U.S. 597 (1887) (quoting State v. Morris & Essex R.R. Co., 23 N.J.L
369 (1852)):

"lit is now perfectly well settled, contrary to the ancient authorities, that a
corporation is liable civiliter for all torts committed by its servants or agents
by authority of the corporation, express or implied .... The result of the
modern cases is that a corporation is liable civiliter for torts committed by its
servants or agents precisely as a natural person; and that it is liable as a
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pias ad respondendum "has given way to personal service of the sum-
mons or other form of notice., 281  That procedural shift means that
the grounds underlying the capias ad respondendum "have vanished
long since.... 282 Perhaps nothing demonstrates this better than the
proliferation of state statutes allowing extraterritorial service.283

Consider Burnham again. 284 Mr. Burnham was in California on
business for three days. While there, he received service of process in
a divorce action, and the unanimous Court ruled that jurisdiction ex-
isted simply by that fact. Suppose that Mr. Burnham had received
service of process at his home in New Jersey "by first-class mail, post-
age prepaid, requiring a return receipt. 2 85 It is almost unthinkable 286

that a unanimous Court still have said that California jurisdiction ex-
isted on the divorce claim. On the other hand, it is highly unlikely
that today's Court, following the rationale of Goodyear and Daimler,
will overrule the unanimous decision in Burnham, barely twenty-five
years old, although only Justices Scalia and Kennedy remain on the
Court from that time. The third possibility is that the Court will fol-
low Goodyear and Daimler with respect to corporations and Burnham
with respect to individuals. That would require the Court to explain

natural person for the acts of its agents done by its authority, express or
implied, though there be neither a written appointment under seal, nor a
vote of the corporation constituting the agency or authorizing the act."

Denver, 122 U.S. at 597 (quoting Morris, 23 N.J.L 369).
281. Int'l Shoe Co. v. Washington, 326 U.S. 310, 316 (1945).
282. See Holmes, supra note 278, at 469 (emphasis added).
283. See, e.g., CAL. CiV. PROC. § 415.40 (West 2004); N.Y. C.P.L.R. 313 (Consol.

1999).
284. See supra notes 210-223 and accompanying text.
285. CAL. CIv. PROC. § 415.40.
286. In Burnham, Justice Scalia criticizing Justice Brennan's reasonableness analy-

sis that rested on Mr. Burnham's having benefited from his three days in California,
deemed the possibility beyond discussion:

Three days' worth of these benefits strike us as powerfully inadequate to
establish, as an abstract matter, that it is "fair" for California to decree the
ownership of all Mr. Burnham's worldly goods acquired during the 10 years
of his marriage, and the custody over his children. We daresay a contractual
exchange swapping those benefits for that power would not survive the "un-
conscionability" provision of the Uniform Commercial Code. Even less per-
suasive are the other "fairness" factors alluded to by Justice Brennan. It
would create "an asymmetry," we are told, if Burnham were permitted (as
he is) to appear in California courts as a plaintiff, but were not compelled to
appear in California courts as defendant; and travel being as easy as it is
nowadays, and modern procedural devices being so convenient, it is no great
hardship to appear in California courts. . . . In other words, even if one
agreed with Justice Brennan's conception of an equitable bargain, the "bene-
fits" we have been discussing would explain why it is "fair" to assert general
jurisdiction over Burnham-returned-to-New-Jersey-after-service only at the
expense of proving that it is also "fair" to assert general jurisdiction over
Burnham-returned-to-New-Jersey-without-service-which we know does
not conform with "contemporary notions of due process.

Burnham v. Superior Court, 49 U.S. 604, 623-24 (1990) (Scalia, J., concurring in the
judgment).
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why corporations should receive more immunity from general juris-
diction than individuals do. The disparity should be unthinkable; cog-
nitive dissonance should forbid it.

Consider one last hypothetical. Under Burnham, an individual who
performs a single lawful act in a state is subject to general jurisdiction
if he receives process while there, even if that visit was his only con-
tact with the state, and the single act was entirely lawful. On the other
hand, if the individual never goes to the state, but his agent goes and
performs the same single, lawful act, the individual is not subject to
general jurisdiction even if the agent receives service of process in the
same action against the individual. It is difficult to explain the diver-
gent results in due process terms, except on Justice Scalia's historical
theory.

That may be difficult, but it is quite impossible to explain the results
in Daimler's relative-contacts terms. In the first variation the individ-
ual was in the forum only once, and in the second he spent his entire
life outside the forum. Perhaps the Court would seek to turn aside
this criticism on the ground that "corporations are different." That
merely begs the question of why, for purposes of general jurisdiction,
they are different. None of the Court's jurisprudence of personal ju-
risdiction, from Pennoyer to Daimler, answers that question.

VI. CONCLUSION

In the aftermath of Shaffer v. Heitner,287 some courts288 and schol-
ars recognized its potential to undermine transient jurisdiction, and

287. See generally Shaffer v. Heitner, 433 U.S. 186 (1977).
288. See, e.g., Nehemiah v. Athletics Conference of the U.S.A., 765 F.2d 42, 47 (3d.

Cir. 1985):
If the mere presence of property cannot support quasi in rem jurisdiction, it
is difficult to find a basis in logic and fairness to conclude that the more
fleeting physical presence of a non-resident person can support personal ju-
risdiction... We conclude therefore that neither logic nor history supports
personal jurisdiction over an unincorporated association solely on the basis
of service on its agent within the forum.

See also Harold M. Pittman Co. v. Typecraft Software Ltd., 626 F. Supp. 305, 312-13
(N.D. II1. 1986):

We now hold that, under Shaffer, mere service of process upon a defendant
transiently present in the jurisdiction does not vest a state with personal ju-
risdiction over the defendant. Personal service within the jurisdiction is not
the litmus test for proper in personam jurisdiction. Rather, the test is
whether the defendant has had minimum contacts with the forum "such that
maintenance of the suit does not offend traditional notions of fair play and
substantial justice."

Were the court to hold that minimum contacts need not be present for an
exercise of in personam jurisdiction over a defendant present in the jurisdic-
tion when served, the court would thereby accord less protection to an indi-
vidual defendant than to his or her property within the state. Surely the
Shaffer Court did not intend such an illogical and unfair result.
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more than one scholar questioned its foundation. 289 "Indeed, the Pen-
noyer notion that state power extends to all defendants physically
within the forum may have perished in Shaffer v. Heitner, in which the
Supreme Court held that all assertions of state jurisdiction must sat-
isfy the standard of fairness based on minimum contacts set forth in
International Shoe. '29 ° Nonetheless, two years after that statement,
Burnham v. Superior Court2 9 delivered a unanimous endorsement of
transient jurisdiction (to the dismay of the academy 292), albeit without
a majority rationale.

Goodyear and, particularly, Daimler undermine Burnham. Some
lower courts and scholars 293 have attributed that effect to Goodyear.
Giraldo v. Drummond Company, Inc. 29 4 explicitly applied Goodyear's
essentially-at-home approach, refusing to find general jurisdiction and
noting that a defendant's presence in the forum would be insufficient

But see Amusement Equip., Inc. v. Mordelt, 779 F.2d 264, 268 (5th Cir. 1985) (foot-
note omitted):

The source of the commentators' gloom rests principally on the following
statement in Shaffer. "We therefore conclude that all assertions of state-
court jurisdiction must be evaluated according to the standards set forth in
International Shoe and its progeny." . .. ([E]mphasis added). We concede
that this sweeping assertion undermines the correspondingly categorical
claim that "[it has long been black letter law that personal service within its
geographical area establishes a court's personal jurisdiction over the defen-
dant." ... However, while Shaffer may have rendered the black letter gray,
we do not think the letter of the law has become so pale that it can be read
only with conjurer's glasses.

Accord, Driver v. Helms, 577 F.2d 147, 156 n.25 (1st Cir. 1978), rev'd on other grounds
sub. nom. Stafford v. Briggs, 444 U.S. 527 (1980) ("[I]f a defendant is found and
served within the state, minimum contacts need not be established, and jurisdiction
may be asserted on the basis of the state's sovereignty."); Opert v. Schmid, 535 F.
Supp. 591, 593-94 (S.D.N.Y. 1982); Aluminal Indus., Inc. v. Newtown Commercial
Assocs., 89 F.R.D. 326, 329 (S.D.N.Y. 1980).

289. See, e.g., RESTATEMENT (SECOND) OF CONFLICT OF LAWS § 5, cmt. a (1982)
(expressing doubt with respect to transient jurisdiction after Shaffer); 4 WRIGHT &
MILLER, supra note 48, § 1067.1, at 430 (2002) ("[T]he Court's conclusion appeared to
bring into question the continued validity of jurisdiction secured by 'tagging."');
Rhonda Wasserman, The Subpoena Power: Pennoyer's Last Vestige, 74 MINN. L. REV.
37, 99-100 (1989) ("Read together, Ireland [Insurance Corp. of Ireland v. Compagnie
des Bauxites de Guinee, 456 U.S. 694 (1982)] and Shaffer render suspect the proposi-
tion that a state necessarily has unrestrained power over all persons served while
physically present within its territory, and even over all domiciliaries, regardless of the
amount of ongoing contact they have with the state."); Daniel 0. Bernstine, Shaffer v.
Heitner: A Death Warrant for the Transient Rule of In Personam Jurisdiction?, 25
VILL. L. REV. 38, 54 (1979).

290. Brilmayer et al., supra note 106, at 749 (footnote omitted).
291. Burnham, 495 U.S. 604 (1990).
292. See, e.g., Robert Taylor-Manning, An Easy Case Makes Bad Law-Burnham

v. Superior Court of California, 110 S. Ct. 2105 (1990), 66 WASH. L. REV. 623, 623
(1991).

293. See Eng, supra note 165, at 849 (arguing that transient jurisdiction should no
longer be available); Pielemeier, supra note 28, at 991 (same).

294. Giraldo v. Drummond Co., No. 2:09-CV-1041-RDP, 2012 WL 2358306, at *7-8
(N.D. Ala. June 20, 2012).
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"even if [he] stayed in Alabama for weeks at a time.... Coming to
Alabama for the sake of his employment is vastly at odds with being
'essentially at home' in Alabama., 295 Other courts have also used the
Goodyear approach. 296 "General jurisdiction based on contacts is an
integral part of minimum contacts analysis, and it seemingly should
apply to individuals, just as the specific jurisdiction component
does., 297 Both cases antedate Daimler's reaffirmation of Goodyear's
essentially-at-home test and introduction of the relative-contacts ap-
proach, making its centrality to general jurisdiction analysis
unmistakable.

If the constitutional test for general jurisdiction is "essentially at
home," transient jurisdiction cannot stand. If the Court would try to
save it, it can do so only on the ground that it is a practice so long
recognized;298 nothing other than history's dead hand appears to sup-
port it. As I said at the outset, something has got to give.

295. Id.
296. See, e.g., Ford v. Mentor Worldwide, LLC, No. 13-6317, 2014 WL 693926, at *8

(E.D. La. Feb. 21, 2014) (reading Goodyear to require that an individual defendant
"is fairly regarded as at home in the forum state"); Red Strokes Entm't, Inc. v. San-
derson, No. 3:12-CV-0008, 2012 WL 1514892 (M.D. Tenn. May 1, 2012).

297. Andrews, supra note 27, at 1055.
298. See supra notes 217-218 and accompanying text. But jurisdiction over corpo-

rations based on substantial contacts with the forum (before International Shoe under
the banner of "corporate presence") was long established as well. See, e.g., Phila. &
Reading Ry. Co. v. McKibbin, 243 U.S. 264, 265 (1917) ("A foreign corporation is
amenable to process to enforce a personal liability, in the absence of consent, only if it
is doing business within the State in such manner and to such extent as to warrant the
inference that it is present there."); Barrow S.S. Co. v. Kane, 170 U.S. 100, 109, 111
(1898) (recognizing "doing business" as a predicate for jurisdiction over a corpora-
tion, even when the action was unrelated to the forum).
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