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USDA’s conservation programs, should be housed in the newly
formed Natural Resources Conservation Service, a department with
an environmental mission, or the newly formed Farm Services
Administration, the successor to an earlier service whose primary
mission was to protect farm revenue.!98 Industry interest groups
fought for the latter, afraid that the Natural Resources
Conservation Service would be hostile to farmers.19® Environmental
groups fought for the former (and won), fearing that the Farm
Services Administration would not take conservation seriously.200

Even agencies with express dual mandates struggle to
implement both. For instance, the Forest Service, which has
environmental and resource extraction mandates, was accused for
many years of failing to implement the former.201

Notwithstanding their significant role in creating (or
exacerbating) conflict between various regulatory goals, agencies
can also do much of the work necessary to mitigate it. By
implementing a variety of congressional and executive mandates,
the primary regulatory agency is at the front line for gathering and
assessing information related to both direct and indirect trade-offs.
Three such mandates are of particular importance: the
Administrative Procedure Act, Executive Orders 12,866 and 13,563,
and NEPA 202

Applicable to almost all rulemaking, the Administrative
Procedure Act mandates a notice and comment process that opens
the door for public participation.203 The commenting public can
dramatically expand the range of factors that an agency
considers.204

198. Alan R. Malasky & William E. Penn, USDA Reorganization—Fact or
Fiction?, 25 U. MEM. L. REv. 1161, 1167, 1171-72 (1995) (describing the
legislation authorizing the reorganization of the USDA and the politics
surrounding its enactment).

199. Id.

200. Id.

201. Biber, supra note 164, at 2—3 (recounting the Forest Service’s struggle
to be a dual-missioned agency); see also Jason Waanders, Growing a Greener
Future? USDA and Natural Resource Conservation, 29 ENVTL. L. 235, 237
(1999) (suggesting that one hurdle for the Forest Service in implementing its
environmental mission was its placement within the USDA, which suggested
that national forests were akin to crops to be grown and harvested). The Office
of Surface Mining has the same problem.

202. See also Unfunded Mandates Reform Act of 1995, 2 U.S.C. §§ 1501—
1571 (2012); Regulatory Flexibility Act, 5 U.S.C. §§ 601-612 (2012); Paperwork
Reduction Act of 1980, 44 U.S.C §§ 3501-3520 (2012) (requiring agencies to
assess particular effects of rulemaking and consider strategies for mitigating
those affects, where necessary).

203. 5 U.S.C. § 553 (2012).

204. See infra Subpart II1.B.2 (elaborating on the role of the public in
administrative rulemaking).
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Executive Orders 12,866 and 13,563 require agencies, where
permitted by statute, to conduct a cost-benefit analysis of the
proposed rulemaking.206 The orders require that agencies make
choices to maximize net benefits, taking the full scope of costs and
benefits into account.206 Thus, to the extent that the costs of
discordance are identifiable and quantifiable, cost-benefit analysis
should ensure that, in promulgating significant rules, agencies
consider the full scope of the rules’ effects, including risk-risk trade-
offs. The results of such an analysis depend, of course, on the scope
and methodology of the analysis.207

Further, Executive Orders 12,866 and 13,563 require that the
primary regulatory agency seek OIRA’s approval before finalizing
rules, thus involving another agency with a nonsubject specific
mission.208 Instead, OIRA’s mission is to increase the efficiency of
federal rulemaking and ensure that rulemaking is necessary, is cost
effective, and promotes the president’s priorities.209

Finally, NEPA requires agencies to draft Environmental Impact
Statements (or environmental assessments, depending on the scope
of the potential environmental harm) evaluating how a proposed
rule will affect the environment.210 As a procedural statute, the Act
requires only that the agency give adequate consideration to

205. See Exec. Order. No. 13,563, 76 Fed. Reg. 52,847 (Jan. 18, 2011); Exec.
Order No. 12,866, 58 Fed. Reg. 51,735 (Sept. 30, 1993).

206. See Exec. Order. No. 13,563, 76 Fed. Reg. 52,847. (Jan. 18, 2011); Exec.
Order No. 12,866, 58 Fed. Reg. 51,735 (Sept. 30, 1993).

207. See generally MICHAEL L. LIVERMORE & RICHARD L. REVESZ, RETAKING
RaTIiONALITY: HOW COST-BENEFIT ANALYSIS CAN BETTER PROTECT THE
ENVIRONMENT AND OUR HEALTH (2011) (arguing for improved methodology). The
viability of cost-benefit analysis to improve agency decision making is, of course,
contested. See, e.g., John Bronsteen et al., Well-Being Analysis vs. Cost-Benefit
Analysis, 62 DUKE L.J. 1603, 1607-08 (2013) (expressing concerns that cost-
benefit analysis depends too heavily on the conversion of benefits into dollar
values and instead proposing a well-being analysis which relies upon
psychological data regarding quality of life).

208. See Exec. Order. No. 13,563, 76 Fed. Reg. 52,847 (Jan. 18, 2011); Exec.
Order No. 12,866, 58 Fed. Reg. 51,735 (Sept. 30, 1993).

209. Memorandum from Leon E. Panetta, Dir. of the Office of Mgmt. &
Budget, to Heads of Exec. Dep’ts & Agencies, Guidance for Implementing E.O.
12,866 (Oct. 12, 1993), available at http://iwww.whitehouse.gov/sites/default/files
/omb/assets/inforeg/eo12866_implementation_guidance.pdf. For further
discussion of OIRA’s role, see infra Subpart II1.B.4. The relationship between
agencies and OIRA is occasionally fraught, as some agencies resist its oversight.
See, e.g., Nina A. Mendelson & Jonathan B. Wiener, Responding to Agency
Avoidance of OIRA, 37 Harv. J.L. & PUB. PoL’Y 447, 448-49 (2014) (suggesting
that agencies may attempt to avoid OIRA oversight where they find it
burdensome); Jennifer Nou, Agency Self-Insulation Under Presidential Review,
126 HARv. L. REV. 1755, 1760-61 (2013) (suggesting that agencies engage in
strategic self-insulation).

210. The statute also imposes its own public participation requirements, in
addition to those mandated by the APA.
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environmental effects and does not require that it mitigate them.2!!
Many critics argue that the Act is ineffective at protecting the
environment and results in the production of large, costly, and
uninformative documents.212  But defenders claim that, at a
minimum, the statute forces agency decision makers to take
environmental interests into account and creates incentives to
reduce the most serious of a project’s environmental harms in order
to avoid some of the Act’s more burdensome requirements.2!3

2. The General Public

The public, including individual citizens and interest groups,
are, in many ways, the police of administrative law.21¢ Through
public comment processes, which allow the public to weigh in both
on rulemaking proceedings themselves and on rulemaking trade-off
analyses, the general public can identify potential collateral
consequences that the regulating agency may have missed. In doing
s0, public commenters force the agency, at a minimum, to respond to
their concerns. This “crowdsourcing” of trade-off identification can
play a significant role in mitigating agency tunnel vision,
particularly since participating members of the public can use
citizen suits to enforce the agency’s obligation to respond to
comments.215

3. Secondary Agencies

Operating in what Jody Freeman and Jim Rossi called “shared
regulatory space,” secondary agencies (by which I mean an agency
other than the one with primary regulatory authority) can help
manage trade-offs through a variety of formal and informal

211. 42 U.S.C. § 4332(C) (2012) (imposing the requirement that federal
agencies “include in every recommendation or report on proposals for legislation
and other major Federal actions significantly affecting the quality of the human
environment, a detailed statement...on...the environmental impact of the
proposed action,” but imposing no mitigation requirement).

212. See, e.g., Karkkainen, supra note 150, at 905 (summarizing the
critiques of NEPA).

213. Id. at 906-08 (criticizing the statute for its erroneous assumption that
it is possible to put together an ex ante comprehensive and accurate assessment
of a project’s environmental impacts and calling instead to revisit the impact
assessment through ongoing monitoring and project reassessment).

214. See Jon D. Michaels, An Enduring, Evolving Separation of Powers, 115
Corum. L. REV. (forthcoming Spring 2015) (manuscript at 20), available at
http://ssrn.com/abstract=2444396 (identifying “civil society” as an important
check on the power of agency leadership).

215. Administrative Procedure Act of 1946, 5 U.S.C. § 702 (2012)
(guaranteeing a right of review of any agency action for any aggrieved party);
see Michaels, supra note 214 (manuscript at 21 & n.125 (citing several cases to
support the proposition that failure to respond to comments is an actionable
offense).
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coordination mechanisms.216  These mechanisms include joint
rulemaking, consultation, and cooperative agreements. Joint
rulemaking, which is fairly rare, allows two agencies to develop a set
of regulations together.21?7 For instance, in 2009 the EPA and the
National Highway Traffic Safety Administration undertook joint
rulemaking to establish emission standards (over which the EPA
had authority) and fuel efficiency standards (over which the
Highway Administration had authority).21® Independent rules
might have employed different standard-setting methodologies and
compliance requirements that would have made compliance with
both quite onerous and complicated.2!9

216. See generally Jody Freeman & Jim Rossi, Agency Coordination in
Shared Regulatory Space, 125 Harv. L. REv. 1131 (2012). In their work,
Freeman and Rossi describe each of these mechanisms and assess their
effectiveness relative to a variety of measures including efficiency and
accountability. Id.; see also Bradley, supra note 183 (“[A]ln administrative
agency’s most important checks are often other agencies.”). This view of shared
regulatory space in a complex and overlapping bureaucracy rejects older views
of the unitary executive, and it embraces the notion that the existence of shared
regulatory space may improve agency decision making. See, e.g., Eric Biber,
The More the Merrier: Multiple Agencies and the Future of Administrative Law
Scholarship, 125 HARV. L. REV. F. 78, 78 (2012) (identifying a trend in newer
administrative law scholarship to focus on “how multiple agencies interact,”
rather than on the behavior of individual agencies); Jacob E. Gersen,
Overlapping and Underlapping Jurisdiction in Administrative Law, 2006 SUP.
CT. REV. 201, 203; see also Anne Joseph O’Connell, The Architecture of Smart
Intelligence: Structuring and Overseeing Agencies in the Post-9/11 World, 94
CAL. L. REV. 1855, 1657 (2006) (identifying lost safeguards and lost benefits of
agency competition as a cost of agency unification). Relatedly, this view also
embraces overlap in agency jurisdiction as a mechanism for what Neal Kumar
Katyal calls a “second-best” checks and balances. Neal Kumar Katyal, Internal
Separation of Powers: Checking Today’s Most Dangerous Branch from Within,
115 YALE L.J. 2314, 2316 (2006) (arguing that separation and overlap of various
executive foreign policy functions can serve as an internal check on presidential
power). This scholarship moves beyond the premise that “[a]dministrative law
is built primarily around the solo strategy, in which each agency operates as an
autonomous unit and is accountable as an autonomous unit to its respective
legislature, public, and courts.” Ruhl & Salzman, supra note 29, at 113.

217. Freeman & Rossi, supra note 216, at 1166 (describing joint rulemaking
as “an interagency regulatory negotiation”).

218. See Biber, supra note 216, at 80 (observing that this type of joint
rulemaking is an example of “collaboration among agencies—in other words,
agencies working together to achieve a common goal”). This type of
collaborative approach may reduce compliance costs for regulated entities and
reduce some direct trade-offs, but it is unlikely to be employed frequently to
reduce indirect trade-offs.

219. See Freeman & Rossi, supra note 216, at 1169-70 (describing the
benefits of the EPA-Highway Administration joint rulemaking). Agencies
might also coordinate to ensure that two sets of rules are coherent with one
another. For instance, in the mid-1990s, the EPA and the Occupational Safety
and Health Administration coordinated regarding regulations requiring firms to
develop toxic chemical safety plans; as a result, firms were able to develop a
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Short of joint rulemaking, consultation provides agencies with
opportunities to weigh in on the activities of other agencies,
ensuring that certain goals are prioritized or at least adequately
considered.2?0 Some statutes make consultation mandatory. For
instance, the Endangered Species Act requires that an action-taking
agency consult with the Fish and Wildlife Service if the agency
determines that the planned action “will likely affect” an
endangered species.??l The Service is then tasked with determining
whether the action will “jeopardize the continued existence” of the
species or destroy or adversely modify its critical habitat.222
Consultation can also occur even earlier in the regulatory process,
before an agency has settled on an action to take. For instance, the
National Institute of Occupational Health and Safety, within the
Department of Health and Human Services, advises the
Occupational Safety and Health Administration, a section of the
Department of Labor; the latter agency develops its rulemaking
priorities based in part on the direction from the former agency.223
Consultation, whether it provides the second agency with a veto
power or merely allows it to provide advice, provides the second
agency an opportunity to “attempt to change another agency’s
position as that second agency pursues a different, somewhat
conflicting goal.”224

Finally, agencies regularly enter into various forms of
cooperative agreements aimed at delineating jurisdiction;
establishing procedures for information sharing, coordinating
review, approval, and enforcement processes; and agreeing to

single management plan that was compliant with both agencies’ regulations.
Coglianese & Lazer, supra note 4, at 699.

220. Cf. Rachel E. Barkow, Insulating Agencies: Avoiding Capture Through
Institutional Design, 83 TEX. L. REV. 15, 51 (2010) (identifying consultation as
one tool available to monitor independent agencies because consultation
provides an opportunity for the consulting agency to “sound fire alarms to
interested groups early in the . . . regulatory decision-making process”).

221. Considering how interagency interactions can help a single agency
achieve multiple goals, Eric Biber refers to this type of consultation as an
example of “agency as regulator” where the second agency has veto power over
the primary agency’s action. See Biber, supra note 164, at 45-58 (also putting
OIRA into this category).

222. 16 U.S.C. § 1536(a)(2), (3); Oliver A. Houck, The Endangered Species
Act and Its Implementation by the U.S. Departments of Interior and Commerce,
64 U. Coro. L. REv. 277, 316 (1993) (observing that the strength of the
requirement is that it is “unambiguous and absolute”).

223. Bradley, supra note 184, at 7563-54.

224. Biber, supra note 216, at 80 (citing J.R. DeShazo & Jody Freeman,
Public Agencies as Lobbyists, 105 CoLuM. L. REv. 2217, 2221 (2005) (“[Algencies
can be prompted to take their secondary missions more seriously when
Congress enhances interagency lobbying by increasing the power of other
agencies, which derive relevant expertise and interests from their own statutory
mandates, to lobby the implementing agency.”)).
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collaborate.?225  Such agreements allow agencies to divide up
workload in areas of overlapping responsibility, and thus reduce the
duplication of administrative effort.226 They also allow agencies
working together to harmonize regulatory activity.

Agency coordination, whether mandated or agency initiated, can
be difficult and costly to achieve. But it can also be an effective tool
for combatting the costs of overlapping agency jurisdiction (which
often results in direct trade-offs) and agency tunnel vision (which
can cause both direct and indirect trade-offs).

Although not squarely within the category of secondary
agencies, numerous regulatory regimes employ multi-agency efforts
to ensure that various interests are protected in the implementation
of a single regulatory program. Perhaps the most famous example
of this is the “God Squad,” which has the power to lift certain
Endangered Species Act protections where it would be in the
national interest to do s0.227 The God Squad, formally the
Endangered Species Committee, is made up of the Secretary of
Agriculture, the Secretary of the Army, the Chairman of the Council
of Economic Advisors, the EPA Administrator, the Secretary of the
Interior, the Administrator of the National Oceanic and
Atmospheric Administration, and a seventh member, who is
appointed by the president on a case-by-case basis to represent the
affected state.2286 Each member of the committee represents the
various interests of his or her home agency or state in reaching a
decision on individual petitions for exemption.

iv. Executive Quversight

Like Congress, the White House also plays a dual role of
managing trade-offs itself and directing others to do so through the
delegation of authority and mandated use of management tools.
Perhaps the most important of these tools is centralized rulemaking
review. Using executive orders, every president since Reagan has
centralized oversight of agency rulemaking through OIRA.229

225. Freeman & Rossi, supra note 216, at 1161-65 (providing examples of
these cooperative agreements).

226. See Marisam, supra note 183, at 212 (characterizing this type of effort
as “agency abdication” of authority).

227. Jan Hasselman, Holes in the Endangered Species Act Safety Net: The
Role of Agency “Discretion” in Section 7 Consultation, 25 STAN. ENVTL. L.J. 125,
131 (2006).

228. See generally Jared des Rosiers, Note, The Exemption Process Under the
Endangered Species Act: How the “God Squad” Works and Why, 66 NOTRE DAME
L. REv. 825, 853—-54 (1991) (laying out the God Squad process).

229. Michael A. Livermore & Richard L. Revesz, Regulatory Review,
Capture, and Agency Inaction, 101 Gro. L.J. 1337, 1339 (2013); see also
Marisam, supra note 183, at 204-05 (describing OIRA as an “antiduplication
institution[] that operate[s] without direct presidential communication with
[the] agency head[]”). Like the relationship between OIRA and agencies, the
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Michael Livermore and Richard Revesz argue that this centralized
review is an important tool for combatting agency capture by
organized interest groups.23® Because OIRA is a generalist
institution, it is less subject to capture itself.231 Here, I extend this
logic to include not just capture by specific organized interests, but
agency tunnel vision, i.e., capture by particular goals.232 OIRA can
force agencies to incorporate other regulatory goals into rulemaking
processes by refusing to approve a cost-benefit analysis that fails to
consider a regulation’s collateral consequences.

The White House also manages trade-offs through various other
ad hoc mechanisms. One such important mechanism is the creation
of cross-agency regulatory initiatives. The White House will often
designate a “czar” to guide these processes.233 The czar can then
convey White House priorities and facilitate informal agency
communication,

C. Post-Rulemaking and Implementation

Once a rule is finalized, there are a variety of opportunities for
managing unanticipated trade-offs (whether they were
unanticipated because they were unforeseeable or because of some
breakdown in the planning process). None of these tools provide a
systematic mechanism for identifying and evaluating trade-offs, and
they are invoked only when a particular actor is dissatisfied with
the regulatory outcome. Two actors are particularly important in
the post-rulemaking realm: federal courts and regulated entities.

Federal courts frequently resolve disputes among competing
regulatory directives and direct agencies to take other factors into
consideration during rulemaking processes.234 Although courts play

relationship between the President and OIRA is not uncomplicated. As
Jennifer Nou points out, the “President[] delegate[s] regulatory review to a
number of agents...who themselves disagree and conflict over what the
President desires.” See Nou, supra note 209, at 1761; see also Cass R. Sunstein,
The Office of Information and Regulatory Affairs: Myths and Realities, 126
HArv. L. REV. 1838, 1840-43 (2013) (arguing that numerous individuals, offices
(including the White House), and other agencies drive OIRA decision making).

230. Livermore & Revesz, supra note 229, at 1340-41 (criticizing the two
traditional justifications for centralized review: “increasing presidential power
over the administrative state and checking agency overzealousness” which
manifests as over-regulation).

231. See id. at 1341 (proposing reforms to further reduce OIRA’s capture
potential, and arguing that OIRA can reduce the influence of any one interest
group in a rulemaking process because it solicits input from multiple agencies,
seeking a variety of institutional perspectives and interests).

232. Tunnel vision could follow from, or be made worse by, well-organized
special interests, but it could also arise independently.

233. Marisam, supra note 183, at 207—-08.

234. For an example of judicial resolution of a direct conflict between
competing regulatory schemes, see Seneca-Cayuga Tribe of Oklahoma v.
National Indian Gaming Commission, 327 F.3d 1019, 1022-24 (10th Cir. 2003)
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a significant role in resolving trade-offs, their role is less essential
when considering, ex ante, how to design a trade-off management
scheme.235 There may, however, be some circumstances where it is
desirable to forego planned trade-off management and rely only on
the courts. For instance, where there is a low probability that a
direct trade-off will actually arise, it may be more efficient to see if a
trade-off actually occurs before doing anything about it.236

Although regulated entities are not typically included in
analysis of trade-off management, they play a critical role. Here, it
is the absence of a particular trade-off management tool that is
significant. The more flexibility regulated entities have, the more
substantial their role in trade-off management. Where flexibility is
limited, regulated entities, who often are the first to discover
regulatory incoherence, must seek resolution through advocacy
before the agencies, the courts, or both.

In many circumstances, however, where regulated entities have
more flexibility, they avoid potential direct trade-offs themselves
through their approaches to regulatory compliance. This might
occur where separate agencies regulating the same industrial
practice each set performance standards. “[Plerformance-based
regulationfs] set[] performance goals and allow[] individuals and
firms to decide how to meet them.”237 Armed with this flexibility,
firms can design compliance strategies that reconcile various
regulatory obligations, preventing regulatory schemes from
becoming mutually exclusive.

It may also occur where, as in the agriculture context, the
regulating agencies rely heavily on cooperative governance.
Cooperative governance schemes like HACCP and organics

(resolving a conflict between a statute authorizing use of a particular gaming
device and another statute prohibiting use of that device). For an example of a
judicial directive to any agency to consider additional goals in a regulatory
process, see Competitive Enterprise Institute v. National Highway Traffic Safety
Administration, 956 F.2d 321, 323-24 (D.C. Cir. 1992) (holding that the
Highway Administration was obliged to consider the argument that higher fuel-
efficiency standards would force auto manufacturers to produce less-safe cars).

235. See supra note 186 (making the same argument regarding Congress’s
numerous backend oversight tools). To some small degree, the potential for
judicial action creates an incentive for agencies to comply with their existing
trade-off management obligations, but this is hardly an independent trade-off
management tool.

236. The efficiency may arise at least in part from the fact that in some
circumstances the regulated entity is in the best position to determine if a
trade-off exists. In such a circumstance, the regulated entity identifies the
trade-off in the first instance and returns to the agency or goes to court to seek
resolution. See supra Subpart III.B.1 (discussing the role of regulated entities
in more detail).

237. Cary Coglianese et al., Performance-Based Regulation: Prospects and
Limitations in Health, Safety, and Environmental Protection, 55 ADMIN. L. REV.
705, 706 (2003).
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regulation, both of which ask regulated entities to develop facility
management plans, invite regulated entities into the regulatory
process, giving them significant flexibility and authority over onsite
regulatory implementation.238 By exercising this authority,
regulated entities themselves prioritize among various regulatory
goals.239

This category also includes congressional oversight via
hearings, appropriations, and statutory amendment. Agencies can
also engage in post hoc trade-off management through enforcement
decisions, guidance documents, and revised rulemaking.

D. Designing a New Trade-Off Management Scheme for
Agriculture

This timeline reveals that no existing trade-off management
tool provides a systematic approach to post-rulemaking assessment.
The primary post-rulemaking tools are ad hoc, and no tool creates
accountability for regulated entities’ trade-off decisions. But, as
Part II demonstrated, agricultural regulation, which employs
cooperative governance, leaves the resolution of many of the precise
details of regulation to be decided by regulated entities after
rulemaking is complete. The common use of voluntary standards,
the reliance on cooperative governance, and the wide variation in
farm conditions all point toward the adoption of a trade-off
management tool that can be employed systematically during post-
rulemaking implementation of the Food Safety Act.240

Although literature on cooperative governance has focused on
the general question of how to improve firm decision making with
regard to the cooperative scheme’s primary regulatory goal—rather
than on the more specific question of how to constrain regulated
entities’ trade-offs among competing regulatory goals—that

238. See Stewart, supra note 62 (suggesting that this regulatory strategy
may be appropriate where “the conduct of organizations [is] too far ranging and
dynamic. .. to be successfully contained by external controls” and that the
strategy may be useful to overcome “inherent limits on government
information”); supra notes 61, 63 and accompanying text (describing HACCP);
supra note 87 (describing the federal organics program).

239. Of course, agencies—through inspectors, auditors, and other
enforcers—are involved in this process.

240. Another approach to resolving this problem would be to change the
underlying incentives that farmers are responding to. For instance, if
supermarkets only accepted environmentally friendly produce, farmers would
have a strong financial incentive to take environmental concerns more
seriously. The same would be true if they faced more aggressive and mandatory
environmental regulation. Although such mechanisms will ultimately be
necessary to address agriculture’s underlying environmental harms, the
discussion here focuses on mitigating the additional environmental harm
caused by the implementation of the Food Safety Act in particular and is thus
limited to mechanisms that could be developed within the framework of that
statute.
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literature can nevertheless offer some useful insights in designing a
new tool. The following proposal draws both on that literature and
on the rulemaking trade-off management tools described above to
design a program to create accountability for regulated entities. The
primary goal of this program is to ensure that the Food Safety Act’s
collateral environmental consequences are justified.

Relying entirely on its Food Safety Act rulemaking authority,
the FDA could mandate that farmers comply with the Act’s
environmental directive, requiring them to engage in express
balancing of food safety and environmental goals. It could also
enlist the help of the USDA to aid in oversight of that balancing.

To do this, the FDA could incorporate the Food Safety Act’s
environmental mandate into the reflexive portions of the
regulations; that is, the portions that provide flexibility and
mandate recordkeeping to support that flexibility. Specifically, the
FDA could direct farmers to identify the primary environmental
impacts of their food safety choices and select alternatives where the
effects are severe.

These assessments, which combine elements of an agency’s
environmental impact statement and cost-benefit analysis
obligations, would include a written conclusion regarding (1) how
steps to protect food safety would affect environmental outcomes
(and their participation in environmental programs), and (2)
whether the effect is acceptable given the level of food safety risk.
This innovation would obligate farmers to make express (and thus
reviewable) decisions regarding potential trade-offs.

This writing requirement has several potential benefits. For
those farmers already inclined to make environmental goals a
priority, it could provide a mechanism by which to justify that choice
to inspectors and auditors. For these farmers, the written analysis
reduces the risk that, by prioritizing the environmental concern, the
farmer will lose market access.24! This would be particularly true if
this innovation were accompanied by a statutory amendment
increasing the liability standard from strict liability to negligence
vis-a-vis food-safety-related harm resulting from specific actions
taken to protect environmental interests.242

For farmers without such inclination, the writing obligation
may raise environmental consciousness. For many farmers for
whom environmental effects were not previously a factor in their
decision making, the writing exercise would force express

241. See Stuart, supra note 118, at 54 (describing the ethical challenge faced
by farmers who feel obligated to protect the environment but are afraid of losing
market access).

242. To qualify for the safe harbor, the farmer would need both the FDA and
USDA to sign off on the plan, establishing both that the environmental interest
was legitimate and that the food safety risk was acceptable. This safe harbor is
the only element of the proposal that would require statutory action.
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consideration of those effects and might thus improve the quality of
decision making even absent robust agency oversight.243

A public disclosure requirement could reduce the risk that some
farmers will continue to downplay' environmental concerns.244
Manipulating their information advantage over inspectors, many
farmers will likely draft assessments supporting their preferred
course of action without undertaking genuine balancing. Although
the writing requirement cannot entirely correct this problem, it can
mitigate the problem, particularly if assessments are made public.245
Local residents and nonprofit organizations may have better
information about the local environment than do inspectors and
could play an important enforcement role.2¢6 The threat of
reputational harm could also improve decision-making quality for
some farmers.

These evaluations would further serve as an information
gathering tool. By creating a public body of information about
environmental conditions on individual farms, the evaluations could
serve as a useful tool for developing future environmental regulatory
programs. Both state and federal regulators could draw on this
bank of information to establish location-appropriate regulatory
standards and to ramp up enforcement of existing environmental
programs that could be, but generally are not, applied to farms,247

243. Kenneth Bamberger describes this type of requirement as “attention
regulation.” Bamberger, supra note 156, at 447-48. By getting individuals to
devote attention to and feel responsibility for a particular decision, a regulation
can improve decision-making outcomes even without comprehensive oversight.
See id. (identifying examples from financial regulation).

244. Id. at 450 (“[Tlhe very process of reporting promotes the type of
cognitive accountability that results from reviewability.”).

245. On the importance of public disclosure, see Orts, supra note 112, at
1323 (identifying “[pJublic disclosure [as] the backbone” of successful reflexive
law); ¢f. Freeman, supra note 156, at 30 (arguing that public interest groups
and nonprofit organizations can play a critical role in oversight and
enforcement). A more extreme version of this requirement would be to mandate
notice and comment on each assessment, but given the large number of
regulated entities—2.1 million as of 2012—the resulting regulatory burden
would be crippling. U.S. DEP'T OF AGRIC., AC-12-A-51, 2012 CENSUS OF
AGRICULTURE: UNITED STATES SUMMARY AND STATE DATA (2014).

246. Making written assessments public gives the local community an
opportunity to weigh in on the farming choices that have community-wide
impacts. This recommendation parallels provisions in other environmental
programs that give community members an active role in enforcement. For
instance, under the Clean Water Act, pollution discharge permits and firm
monitoring are made public so that citizens may sue to enforce permit
violations. 33 U.S.C. §§ 1318-1319 (2012). Relying on the community to
engage in policing does, however, raise important questions about the equal
existence of such groups from one rural community to another.

247. For instance, state governments have substantial leeway to apply
various aspects of the Clean Air Act to farms, but generally choose not to do so.
See generally Clemmer, supra note 22 (describing potential avenues for using
the Clean Air Act to address air pollution from farms).
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For many farmers, fulfilling this obligation may test the bounds
of their expertise. The larger of these farmers will likely turn to
consultants, as they will for food safety compliance more generally.
But the FDA should also seek to mitigate this concern by providing
comprehensive guidance.248 In conjunction with the USDA and with
local extension services, the FDA should assist farmers with the
technical challenges involved in completing these evaluations.249

Another concern for many farmers would be compliance costs.
Before implementing this proposal, the FDA should identify its
marginal cost, beyond that already imposed by the Food Safety Act’s
extensive recordkeeping and safety planning requirements. This
marginal cost would likely be minimal. Further, smaller operations
are already exempt from many of the Act’s more onerous
requirements.250 These operations should be exempt from this
proposal as well. But the cap for the carve-out is fairly low—
$500,000 annual revenue.25! To determine whether to exempt an
even larger pool of farms, the FDA should conduct an empirical
analysis estimating compliance costs and assessing potential impact
on profit margins and economic viability.252

The FDA should also establish guidelines for private auditors
and inspectors to review these written determinations. Here,

248. Technical guidance will be critical, particularly for small- and medium-
sized farms that could not afford to hire a consultant to conduct the evaluation.
It can also constitute what Michael Dorf and Charles Sabel call
“benchmarking,” or “provid[ing] effective measures of performance. .. [that]
take account of local diversity and resulting differences in the direction of local
innovation.” See Michael C. Dorf & Charles F. Sabel, A Constitution of
Democratic Experimentalism, 98 COLUM. L. REV. 267, 345-46, 348 (1998)
(“Benchmarking does not produce laboratory protocols by which successful
experiments can be reproduced elsewhere. Rather, it reveals or leads to the
discovery of unsuspected goals and indicates the guiding principles and related
kinds of means for obtaining them.”).

249. The extension services are operations of the land grant colleges.
Extension, U.S. DEP'T OF AGRIC., http:/mifa.usda.gov/extension (last visited Apr.
2, 2015). The program provides educational services in rural areas and is often
an important resource of technical information (related to both agricultural
methods and USDA programs) for farmers. See id.

250. Under the Food Safety Act’s Tester-Hagan Amendment, farms grossing
under $500,000 annually and selling over fifty percent of their produce direct to
restaurants and consumers are exempt from many of the Act’s requirements.
FDA Food Safety Modernization Act, 21 U.S.C. § 350h(f) (2012); Peter
Anderson, Comment, Empowering Local and Sustainable Food: Does the Food
Safety Modernization Act’s Tester-Hagan Amendment Remove Enough
Barriers?, 9 J.L.. ECON. & POL’Y 145, 147 (2012).

251. 21 U.S.C. § 350h(f)(1) (2012).

252. Although smaller operations are equally likely to have poor
environmental practices, the scope of those harms will almost certainly be
smaller. For many of these small farmers, the social costs of going out of
business (which include costs related to local food access, employment, etc.)
would likely outweigh the benefits of compliance with this proposal.
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collaboration with the USDA would be beneficial.253 The USDA has
both expertise on farming practices and considerable experience
working directly with farmers. In particular, the USDA’s Natural
Resources Conservation Service, which oversees the green payment
programs, would be an ideal partner.25¢ In addition to providing
expertise, collaboration with the Natural Resources Conservation
Service has the added benefit of introducing an environmental
mission to counterbalance the FDA’s food safety mission.255
Working with FDA officials, the Natural Resources Conservation
Service would be well positioned to advocate for environmental
goals.256

Success of this program would require the FDA to regulate the
behavior of private third-party auditors. Historically, these auditors
have had substantial influence over farmer behavior by controlling
farmers’ access to markets.257 These auditors have no formal role in
the Food Safety Act regulatory scheme, but it is likely that retailers
will continue to require their stamp of approval, particularly as the
FDA intends “inspection . . . to be only a relatively minor part of [its]
overall compliance effort.”258 Accordingly, the FDA should
promulgate rules requiring these auditors to follow the same
standards as public inspectors in balancing food safety and
environmental protections. To receive certification to practice,
auditors should be required to receive training in how to implement
these standards.259

These innovations preserve the benefits of cooperative
governance, taking advantage of farmers’ location-specific expertise

253. The statute allows the FDA to collaborate with the USDA and state-
level agriculture agencies on enforcement.

254. Financial Assistance, USDA NAT. RESOURCES CONSERVATION SERVICE,
http://www.nres.usda.gov/wps/portal/nres/main/national/programs/financial/
(last visited Feb. 13, 2015).

255. See supra Subpart II1.B.3 (describing the advantages of having agencies
with competing goals collaborate).

256. Collaboration with the EPA may better serve this end, but there is no
existing statutory mechanism authorizing it.

257. See supra Subpart 1.B.2 (describing the role of third-party auditors in
implementing the California Leafy Green Marketing Agreement).

258. Proposed Produce Safety Rule, 78 Fed. Reg. 3504, 3619 (proposed Jan.
16, 2013) (to be codified at 21 C.F.R. pts. 16, 112). As the FDA explained, “With
a community as large and diverse as the produce farming industry, it is not
reasonable to expect that industry-wide compliance can be gained primarily
through inspection and enforcement....” Id. at 3609. The statute does
provide a formal role for third-party auditors in certifying foreign suppliers, and
the FDA is in the process of drafting rules to govern auditor standards. In the
introduction to the Proposed Produce Safety Rule, the FDA acknowledges that
it expects third-party auditors to continue to play an important role for
domestic producers. Id. at 3531, 3610.

259. Eric Orts suggests that auditor accreditation “should lead ordinarily to
presumptions against . .. legal liability . . . except in cases of gross negligence,
recklessness, or fraud.” Orts, supra note 112, at 1322-23.
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and providing them flexibility. At the same time, they add oversight
to farmers’ decisions regarding prioritization between food safety
and environmental goals, a set of decisions that, under the current
scheme, is not policed.

This proposal also preserves a role for ex ante environmental
impact and cost-benefit analysis. These tools will provide the FDA
with the background information that it needs to develop guidance
for farmers and oversight criteria to be used by inspectors and third-
party auditors.

CONCLUSION

The reforms proposed in this Article aim to evaluate potential
trade-offs between the new food safety regime and environmental
protection goals and programs. They do not address the shortfalls of
existing environmental programs. Environmental regulation of
agriculture is the next frontier for the environmental movement.
Environmental advocates have targeted farming as it relates to
water use, water quality, energy use, biodiversity, and toxics. In
recent years, many of the national environmental organizations that
have played critical roles in other areas have turned their attention
to the farm.260 Although comprehensive regulation in this area is
far from inevitable, it 1s likely that these groups will continue to
make inroads.26!

Scholars and advocates have proposed a wide variety of new
regulatory schemes designed to respond to the particular
environmental costs of agriculture. For instance, focusing on
transparency problems, some have proposed eco-labeling schemes.262

260. For instance, the Sierra Club and the Natural Resources Defense
Council have both developed agricultural initiatives. See Agriculture and Food,
SIERRA CLUB, http://www.sierraclub.org/policy/agriculture (last visited Feb. 18,
2015); Safe, Sustainable Food, NRDC, http://www.nrdc.org/food/ (last visited
Feb. 18, 2015).

261. For example, California is taking steps to help farmers become more
water efficient, as severe drought threatens production. U.S. DEP'T OF AGRIC.,
US DEPARTMENT OF AGRICULTURE CLIMATE CHANGE ADAPTATION PLAN 29 (2014),
available at http://www.usda.gov/oce/climate_change/adaptation/USDA_Climate
_Change_Adaptation_Plan_FULL.pdf. Similarly, the TUSDA recently
announced a major initiative to help farmers become more resilient to climate
change. Id. at 2. This example suggests that the environmental issues that are
likely to get the most immediate attention are those threatening agricultural
productivity. Id. at 9. The USDA’s long time focus on soil erosion, a concern for
the federal government since the Dust Bowl era, is another example of this
phenomenon. 75 Years Helping People Help the Land: A Brief History of NRCS,
USDA NAT. RESOURCES CONSERVATION SERVICE, http://www.nrcs.usda.gov/wps
/portal/nres/detail/national/about/history/?cid=nrcs143_021392 (last visited Feb.
18, 2015).

262. See, e.g., Jason J. Czarnezki, The Future of Food Eco-Labeling: A
Comparative Analysis, in FOOD, AGRICULTURE, AND ENVIRONMENTAL LAW, supra
note 6, at 301, 301-23 (exploring potential eco-labeling schemes designed to
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Some have called for expanded green payment programs that would
allow farmers to adopt ecological improvements without forcing
them to internalize the costs of those actions.263 Other proposals
include creative schemes to use nuisance law and toxic cleanup laws
to regulate CAFO manure.264

Each of these programs would likely improve the status quo
from an environmental perspective. It is possible, however, that
additional conflict may arise as environmental regulation is ramped
up. This trade-off could cut in the opposite direction, sacrificing food
safety concerns to achieve environmental goals. Or it could track
the types of trade-offs described in Part I, sacrificing environmental
goals to maximize food safety. The discussion here has implications
for program design for each of these proposals. So long as
cooperative governance and voluntariness remain hallmarks of
agricultural regulation, there will be a need to adopt trade-off
management tools to prevent the prioritization function from being
delegated entirely to regulated entities.

promote “sustainable food”); see also Stewart, supra note 62, at 97 (describing
eco-labeling schemes as “market-based information strategies...to provide
consumers and investors with information regarding the environmental
performance of products and firms”).

263. See, e.g., J.B. Ruhl, Agriculture and Ecosystem Services: Paying
Farmers to Do the New Right Thing, in Fo0O0OD, AGRICULTURE, AND
ENVIRONMENTAL LAW, supra note 6, at 241, 260-61 (describing potential for
expanding green payment tools to promote “farm multifunctionality,” an
approach that treats farms both as sources of provisions and as sources of
ecosystem services); Salzman, supra note 98, at 872 (arguing that it makes
sense to invest in natural capital and exploring various approaches to structure
ecosystem markets); see also Stewart, supra note 62, at 98 (describing this type
of program as a “[pJure subsid[y] to polluters” and treating it as a partial but
not complete substitute for command-and-control regulation).

264. See Terence J. Centner, Nutrient Pollution from Land Applications of
Manure: Discerning a Remedy for Pollution, 21 STaN. L. & PoL’Y REV. 213, 218—
20 (2010).



