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degradation of common environmental goods. Most environmental resources or substances 

have no market value: They are public goods, free access to everybody but belong to no one.372 

Everybody takes advantage of the common goods, but nobody preserves them because, in the 

absence of regulation, there is nothing to guarantee that other people will restrain themselves 

from exploiting it too.373 By exploiting natural resources over the regenerative capacity, short-

term economic growth is maximized, but long-term economic and environmental conditions 

are degraded.374  

When the problem of environmental degradation is coupled with larger inequality gaps, 

the poor people who do not benefit from the rapid economic growth of the nations are the group 

of people who suffer the most from environmental degradation as a result of such growth.375 

Plus, they do not have any right to participate in political decisions to mitigate the adverse 

circumstances due to the non-democratic regimes. For instance, local poor people whose lives 

depend on natural resources and ecosystem have to bear the impact of toxic discharge from 

mega industries, an air-pollution spillover from coal-fired plants in the area they live, or a loss 

of habitats due to mega hydropower projects.376 In the case of climate change effect caused by 

 
to govern the commons without government control or privatization, it is not the governing of the commons but it 
is various forms of private partnership. They noted that in her works, the form of governance suggests certain 
degree of ownership or limited access of resources—the users can own the environmental resources and prevent 
others from exploiting it. ELINOR OSTROM, GOVERNING THE COMMONS: THE EVOLUTION OF INSTITUTIONS FOR 
COLLECTIVE ACTION 15-28 (James E. Alt & Douglas C. North eds.,1990); and Walter Block & Ivan Jankovic, 
Tragedy of the Partnership : A Critique of Elinor Ostrom, 75 AM J ECON SOCIOL 290, 306-307 (2016).  
372 The Tragedy of the Commons occurs when market fails to allocate the scarce resources to generate the greatest 
welfare. The price of natural resources does not capture the social benefit provided by the environment. The 
commodity prices reflect the supply and demand for certain attributes of these market goods at the expense of 
biodiversity and social welfare. NICK HANLEY ET AL, ENVIRONMENTAL ECONOMICS IN THEORY AND PRACTICE 43 
( 2nd. 2007). 
373 The people who benefit from the Tragedy of the Commons are called “free riders”—taking advantage of 
common resources on the loss of other people’s effort to save the environment. As Jean Tirole discussed in climate 
change context, the problem of free rider discourages a country to make efforts to mitigate environmental problem 
by reducing CO2 emission because most of its efforts will benefit other free-rider countries.  Why saving money 
today if we know that those savings will be spent by strangers? JEAN TIROLE, ECONOMICS FOR THE COMMON GOOD 
200 (Steven Randall trans., 2017).  
374 HUNTER ET AL, supra note 351, at 126 
375 See chapter III for discussion on ASEAN environmental problems caused by unsustainable production and 
process methods aiming for rapid economic growth. 
376 E.g.,Tong Kimsun & Sry Bopharath , Poverty and the Environment in Rural Cambodia; Hermann Waibel et al, 
Voices of the Poor on Climate Change in Thailand and Vietnam; Somchai Jitsuchon, Poor Thai Farmers’ 
Adaptation to Climate Change; Aris Ananta et al, Prospering in Environmental Degredation: An Illustration from 
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CO2 emission from major industries and power plants in the region and worldwide, poor people 

are in the frontline.377 Thai farmers suffered the worst drought in 20 years in 2010, but the year 

after, they suffered the worst flood destroying their farmlands and habitats.378379 

Pope Francis stated in his encyclical Laudato si’:   

Its (Climate Change’s) worst impact will probably be felt by developing 
countries in coming decades. Many of the poor live in areas particularly 
affected by phenomena related to warming, and their means of 
subsistence are largely dependent on natural reserves and ecosystem 
services such as agriculture, fishing, and forestry. They have no other 
financial activities or resources which can enable them to adapt to 
climate change or to face natural disaster, and their access to social 
services and protection is very limited.380  
 

Therefore, the emphasis on economic growth and wealth of the nation alone ignores 

other dimensions of social development—human development with the objective to improve 

capacity, opportunity, and quality of people’s lives.381 Trade growth uses money approach 

measurement, but it does not take into account the complexity of social dimension and welfare. 

Trade does not necessarily produce the intended result of poverty eradication and enhance the 

common good; on the other hand, it may widen the inequality gaps.382 Free trade, domestic or 

 
Upland Area, South Kalimantan, Indonesia, in THE ENVIRONMENTS OF THE POOR IN SOUTHEAST ASIA, EAST ASIA 
AND THE PACIFIC 145, 145-232 (Aris Ananta et al. eds., 2013).  
377 “Agriculture is the channel through which climate change has the biggest impact on poverty because the most 
severe food price increase and reduction in food production happen.” Julie Rozenberg & Stephane Hallegatte, 
Poor People on the Front Line : The Impacts of Climate Change on Poverty in 2030, in CLIMATE JUSTICE : 
INTEGRATING ECONOMICS AND PHILOSOPHY 24, 25 (Ravi Kanbur & Henry Shue eds., 2019). 
378 Susan M. Darlington, Environmental Justice in Thailand in the Age of Climate Change, in ENVIRONMENTAL 
AND CLIMATE CHANGE IN SOUTH AND SOUTHEAST ASIA 211, 212 (Barbara Schuler ed., 2012). 
379 More examples and discussion in detail in chapter III 
380 POPE FRANCIS, LAUDATO SI’: ON CARE FOR OUR COMMON HOME 22 (2015).  
381 See VICTOR GEORGE, WEALTH, POVERTY, AND STARVATION: A WORLD PERSPECTIVE 2 (1988); IDRISS JAZAIRY 
ET AL., THE STATE OF WORLD RURAL POVERTY 5 (1992); and KIETH GRIFFIN, & TERRY MACKINLEY, 
IMPLEMENTING A HUMAN DEVELOPMENT STRATEGY 1-6 (1994). 
382 Jeffrey Frankel, Do Globalisation and World Trade Fuel Inequality?, THE GUARDIAN (Jan. 2, 2018), 
https://www.theguardian.com/business/2018/jan/02/do-globalisation-and-world-trade-fuel-inequality; and World 
Inequality Lab, Presentation of the World Inequality Report 2018 ( Dec. 14, 2017), 
https://wir2018.wid.world/files/download/wir-presentation.pdf  
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international, does not benefit all participants in equal share—the income and living standard 

gaps will not be eliminated by free trade; instead, they can be increased by it.383 

 

2. IMPACTS OF TRADE ON ENVIRONMENT 

International trade can have both positive and negative effects on environmental 

conditions.384 “Grow now, clean up later” is a common practice in many developing countries, 

including ASEAN member states. This practice leaves environmental matters in the hands of 

the market without regulatory intervention, believing that the market mechanism would be a 

cure for all. Once a state generates sufficient economic growth, it can solve environmental 

problems later. In contrast, “later is too late” because the region suffers from economic growth 

without development—while the economic activities increase in scale, there is no change in 

economic composition and technological effect leading to constant environmental degradation. 

Thus, a regulatory intervention that employs economic incentives and addresses economic 

perspectives of environmental problems is needed.  

 

2.1 Expectation: Gain from economic growth “the Kuznets Curve” 

The basis of the debate on the relationship between economic development and the 

environmental condition is whether economic expansion itself is the cause of environmental 

 
383 Adam Smith, Lectures on Jurisprudence, in The Glasgow Edition of the Works and Correspondence of Adam 
Smith, Indianapolis: Liberty Classics 512 (Ronald Meek et al. eds., 1982) 
384 Pearson has distinguished how trade growth can affect environmental conditions in four dimensions that can 
be applied to ASEAN. First, scale effect—trade increases the scale of economic activities. Thus, without the 
development in other parts such as social, human, and technological development, the increase of economic 
activities will eventually disrupt the exploitation of natural resources, increase energy consumption and generate 
more pollution and solid wastes. Second, composition effect—trade can alter the structure of production according 
to the states’ comparative advantages. It depends on the member states’ comparative advantages whether to move 
towards the more or less pollution-intensive production. Third, technology effect—trade can lead to the 
improvement in technology used for production. Technological innovation can be beneficial for the environmental 
condition if such technology means cleaner and more energy-efficient production process and not only focus on 
maximizing the quantity of produced goods. Last, the income/demand effect—trade can increase income growth. 
Higher income means higher desire and capacity to solve environmental problems but higher income means higher 
consumption (e.g. the increase of urbanization, transportation, commercial land-use, and deforestation). Pearson, 
supra note 369, at 25-26.  
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degradation. On one side, many views from researchers such as Georgescu-Roegen, Ehrlich 

and Holdren, and Meadows et al. see economic growth as an extreme danger to the 

environment. There can be no sustainable economic growth without destroying the environment 

beyond repairable capacity.385 On the other side, economic growth and the wealth of nations 

generated by trade are believed to be the fundamental driving forces for demand for 

environmental protection. Beckerman suggested: “In the long run, the surest way to improve 

your environment is to become rich.”386  

Many studies by Grossman and Krueger, Shafik, Panayatou, and Seldon and Song argue 

that the relationship between economic growth and the environment appears in an inverted U-

shaped figure called “Environmental Kuznets Curve” (EKC).387 The EKC shows that at the 

early stage of economic growth, the environmental conditions are degraded due to massive 

economic activities and pollution; however, at a later stage, when nations and people become 

rich, the environmental conditions will become better because people and government will have 

both demand and capacity to clean up the pollution. There are three contributing factors for this 

pattern to function: a stage of growth, technological progress, and increased social-

environmental consciousness.388 With more capital to invest in infrastructures and innovative 

technologies and the social movement, it will lead to economic activities with greater energy 

efficiency, higher material recovery, and lower waste generation. For instance, as observed by 

 
385 See Marzio Galeotti, Economic Development and Environmental Protection, Working Papers 2003.89, 
Fondazione Eni Enrico Mattei (2003), at 1, 3; NICHOLAS GEORGESCU-ROEGEN, THE ENTROPY LAW AND THE 
ECONOMIC PROCESS (1971); Paul R. Ehrlich & John P. Holdren, The Impact of Population Growth, 171 SCIENCE 
1212, 1212-1217 (1971); and DONELLA H. MEADOWS ET AL, THE LIMIT OF GROWTH (1972).   
386 Wilfred Beckerman, Economic Growth and the Environment: Whose Growth? Whose Environment?, 20 
WORLD DEV. 481, 481-496 (1992), in Natina Yaduma et al., The Environmental Kuznets Curve at Different Levels 
of Economic Development: A Counterfactual Quantile Regression Analysis for CO2 Emissions Economics, 
Discussion Paper Series EDP-1322 (2013),1. 
387 See Gene M. Grossman & Alan B. Krueger, Economic Growth and the Environment, 110 Q. J. ECON. 353, 353-
377 (1995); Nemat Shafik, Economic Development and Environmental Quality: An Econometric Analysis, 46 
OXF. ECON. PAP. 757, 757-773 (1994); Theo Panayotou, Empirical Tests and Policy Analysis of Environment 
Degradation at Different Stages of Development, Working Paper WP238, Technology and Employment 
Programme (International Labor Office:Geveva); and Thomas Selden & Daqing Song, Neoclassical Growth, the 
J Curve for Abatement, and the Inverted U Curve for pollution, 29 J. ENVIRON. ECON. MANAG. 162, 162-168 
(1995)  
388 Galeotti, supra note 385, at 14. 
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Intal, countries like Japan and Taiwan followed the inverted U-shaped figure. In the 1960s, 

Japan became industrialized in pollution-intensive industries such as pulp and paper, chemical 

products, and metal.389 Later, it switched to less pollution-intensive industries like electronic 

and service industries.390 Taiwan also followed the same pattern. It turned to pollution-intensive 

in the 1970s and switched back to less pollution-intensive industries in the 1980s.391   

 

2.2 Reality: Economic growth without development 

Many member states of ASEAN have gone through this pattern of “grow now and clean 

later”—seeing “economic growth as a cause and a cure for environmental problems”;392 

nonetheless, “later may be too late.” The EKC cannot be concluded as the complete analysis of 

the trade-environment effect because it fails to take into account the following factors:  

First, the EKC fails to answer the question of irreversible environmental damage 

occurring before the turning point. It argues that the environment would become better after the 

developing countries invest money in cleaning operations. This notion is based on the 

assumption that the existing environmental damages are reversible. However, most significant 

environmental harms are considered irreversible, and they could occur before the turning point. 

For instance, economic activities can lead to biodiversity loss or the extinction of species, the 

depletion of nonrenewable natural resources such as fossil fuels, and the destruction of the 

earth’s climate, passing the tipping point.393  

Second, the turning point comes when individuals and the nation become richer. Thus, 

there will be both state capital and capacity and people’s desire towards a better environment. 

 
389 Ponciano S. Intal Jr., Perspectives from the Philippines and ASEAN, in ASIAN DRAGON AND GREEN TRADE 89, 
90 (Simon S.C.Tay & Daniel C. Esty eds., 1996).  
390 Id. 
391 Id. 
392 Galeotti, supra note 385, at 4.  
393 Robert McSweeney, Explainer: Nine ‘Tipping Points’ That Could be Triggered by Climate Change, CARBON 
BRIEF (Feb 10, 2020), https://www.carbonbrief.org/explainer-nine-tipping-points-that-could-be-triggered-by-
climate-change; Timothy M. Lenton et al., Climate Tipping Points—Too Risky to bet Against, NATURE (2019), at 
592-595, https://www.nature.com/articles/d41586-019-03595-0. 
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Nevertheless, as discussed earlier, national growth of ASEAN member states does not mean 

that the majority of population has better income. The income gap between the rich and the 

poor remains considerably large. While a small percentage of the population accounts for 

national wealth, most are still struggling through daily survival needs. As Abdullah, 

Doucouliagos, and Manning concluded in their studies in Southeast Asia that “most member 

states have not reached the lower conservative estimate per capita GDP threshold: they are still 

within the rising portion of EKC.”394 Thus, as long as the income inequality will not be 

alleviated, the turning point for improvement is invisible. 

Third, unlike the case of Japan and Taiwan, where the specialization switched from 

polluting chemical industries to the production of machinery and electrical appliances due to 

technological investment and regulatory change,395 most ASEAN countries specialize in a 

resource-based economy (e.g., agricultural products, timber products, and fisheries) as natural 

resources are their comparative advantages. The production of raw material in ASEAN member 

states without regulatory intervention does not trigger technological innovations; thus, the 

specialization in primary products leads to the specialization trap.396 Based on Gill and Kharas’ 

analysis, most member states cannot diversify the production of goods, accelerate innovation, 

and shift education for more skilled workers.397 Therefore, they are stuck in a middle-income 

trap—unable to advance their economy to a high-income level and switch from resources-

 
394 A.J. Abdullah et al., Is there a Kuznets’ Process in Southeast Asia ?, 60 SINGAP. ECON. REV.1, 19 (2015).  
395 See Pan-Long Tsai, Explaining Taiwan's Economic Miracle: Are the Revisionists Right?, 6 AGENDA: A 
JOURNAL OF POLICY ANALYSIS AND REFORM, 69-82 (1999); Chih-Hai Yang et al., Environmental Regulations, 
Induced R&D, and Productivity: Evidence From Taiwan's Manufacturing Industries, 34 RESOUR. ENERGY 
ECON.514, 514-32 (2012); and Committee on the History of Japan’s Trade and Industry Policy RIETI, Japan’s 
Industrial Structure: Forced to Change (1973–1982),in Dynamics of Japan’s Trade and Industrial Policy in the 
Post Rapid Growth Era (1980–2000), 17-99 (2020) 
396 Specialization trap is part of a middle-income trap. See further discussion on international trade and 
development trap in Hartmann, Dominik et al., International Trade, Development Traps, and the Core-Periphery 
Structure of Income Inequality, 21.2 ECONOMIA 255, 255-278 (2020); and Rodan Marudian & Joan Martinez-
Alier, Trade and the Environment : From a Southern Perspective, 36 ECOL ECONOM 281, 281-297 (2001).  
397 Indermit Singh Gill  & Homi J. Kharas, Successful Growth in Middle Income Countries: Will East Asia Show 
the Way Again?, 121 ECES 1, 6 (2007).  
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driven growth to productivity-driven growth.398399 Thus, the shift for higher-skilled production 

according to EKC may not arrive.  

Last, environmental improvement is not automatic. Once an income per capita rises, 

there will be strong demand for pollution control regulation. However, such demand will need 

to be implemented through national regulations. For the people’s demand to be translated into 

efficient environmental regulations, the states need to have appropriate authorities in place and 

an efficient democratic system. The EKC literature demonstrated the environmental-income 

relationship based on the presumption of governmental authority. Unfortunately, it is not 

always the case in ASEAN, where most member states are under authoritarian rule.  

It is incorrect to cite EKC as a claim that if countries promote economic growth, the 

environment will eventually take care of itself because the analysis of EKC bases on the 

presumption of a perfect market and political mechanism, which rarely exists in reality.  

For instance, carbon emissions have been steadily increased since the expansion of the 

world economy in the 1990s. Many studies show that, contrary to the environment-income 

relationship, CO2 emissions gradually increase as income increases.400 This problem may be a 

result of economic growth without economic development. Herman Daly explained that limit 

to growth do not mean limit to development:  

 

 

 
398 See Akiko Egawa, Will Income Inequality Cause a Middle-Income Trap in Asia?, 727 BRUEGEL (2013); and 
Kenichi Ohno, Avoiding the Middle-Income Trap: Renovating Industrial Policy Formulation in Vietnam, 26 
ASEAN ECON. BULL., 25–43 (2009). 
399 Many researchers found that many developing countries are in the development trap associated with cheap 
labor and resources-based production. The scholars agree that in order to break the trap ceiling, these developing 
countries have to overcome both market and government failures; link industry, state, science and civil society to 
promote innovation; and promote diversification strategies. See, e.g., Dominik Hartmann, The Structural 
Constraints of Income Inequality in Latin America, 40 INTEGR. TRADE J., 70-85 (2016); Anna Jankowska et al., 
The Product Space and the Middle-Income Trap:Comparing Asian and Latin American experiences, OECD 
(2012); Dominik Hartmann et al., Identifying Smart Strategies for Economic Diversification and Inclusive Growth 
in Developing Economies. The Case of Paraguay, WORLD BANK (2018); and DOMINIK HARTMANN, ECONOMIC 
COMPLEXITY AND HUMAN DEVELOPMENT, HOW ECONOMIC DIVERSIFICATION AND SOCIAL NETWORKS AFFECT 
HUMAN AGENCY AND WELFARE (2014). 
400 FIELD & FIELD, supra note 236, at 406.  
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Under the ideal conditions, the market can find an optimal allocation of 
resources but the market cannot find an optimal scale any more than it 
can find an optimal distribution of resources. This requires the 
application of ethical and ecological considerations.401 

 

Economic growth (quantitative scale) means an increased scale of economic activities without 

any change in economic structure.402 In contrast, economic development (qualitative 

improvement) includes changes in economic structure, technological and social transformation 

such as education, health care, public transportation, and legal institutions.403 Thus, economic 

growth without development means that while there is a massive expansion of economic 

activities, the nature of such activities is the same—no cleaner technology to reduce the 

consumption of fuel-based energy and emission of polluting substances. As a result, pollution 

and resource depletion will grow along with the outputs.  

Furthermore, CO2 is a global (and thus extraterritorial) externality; thus, though incomes 

per capita increase, the states have less incentive to mitigate the emission. The global threat is 

that CO2 will exceed the planet’s carrying capacity, leading to the irreversible climate change 

effect before the turning point of EKC.404 By that time, it will be too late. Thus, considering the 

damage that has already been done, it is necessary to reduce further CO2 emission at the 

international level to stabilize the situation and prevent the further adverse effect.405  

 

3. IMPACTS OF TRADE ON ENVIRONMENTAL REGULATIONS 

Environmental regulation can increase the production costs and restrict the productions 

or trade of certain products on the ground of environmental protection. It can be viewed as a 

 
401 Herman Daly, Steady-State Economic: Concepts, Questions, Policies ,1.6 GAIA 333, 241-256 (1992). 
402 FIELD & FIELD, supra note 236, at 400.  
403 Id. 
404 Kris A. Beck & Prathibha Joshi, An Analysis of the Environment Kuznets Curve for Carbon Dioxide Emission: 
Evidence for OECD and Non-OECD Countries, 3 EUR. J. SUSTAIN. DEV. 33, 42-43 (2015); Don Webber & Dave 
Allen, Environmental Kuznets Curves : Mess or Meaning ?, 17 INT J SUST DEV WORLD 198, 198-207 (2010)  
405 Id. 
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restriction to trade, or it can make trade or investment less attractive to industrial and 

multinational companies. The concern is that developing countries could refuse to strengthen 

or enforce their environmental standard to gain competitive advantages in international trade 

and attract foreign investment. Empirical studies argued that the regulatory race-to-the-bottom 

effect and pollution theory are not likely to happen due to the democratic system and lack of 

sufficient economic incentives.406 Nevertheless, the struggles for competitive advantage and 

against internalization of externalities in trade persist in ASEAN member states. In many 

member states with an unstable democratic system, the relocation of pollution-intensive 

industries has occurred. The regulatory standards for environmental protection are lowered in 

certain circumstances or stuck at the bottom at best. 

 

3.1 Expectation: Arguments against the race-to-the-bottom hypothesis and the 

pollution haven theory  

As international trade dramatically grows on a free-market basis, there is growing 

concern about its effect on environmental regulations. It is argued that many developing 

countries to promote economic growth may create incentives for foreign investors to conduct 

business and make an investment in their countries or create competitive advantages for their 

exporting goods. One way to implement the goal is to impose more flexible national regulations 

regarding environmental protection, believing that it will lead to lower production costs and 

higher profits.407 Eventually, it may lead to a race-to-the-bottom effect of environmental 

regulations among nations to compete in international trade.408  

 
406 E.g., Jeffrey H. Leonard, Pollution and the Struggle for the World Product (1988) in ERIC NEUMAYER, GREEN 
TRADE AND INVESTMENTS : ENVIRONMENTAL PROTECTION WITHOUT PROTECTIONISM 54 (2001); Johan Albretch, 
Environmental Policy and the Inward Investment Position of US “Dirty” Industries, 33 INTERECONOMICS 186, 
186-194(1998); David Wheeler & Ashoka Mody, International Investment and Relocation Decisions: the Case of 
US Firms, 33 J. INT. ECON. 57, 57-76 (1992); and Gunnar H. Eskeland &Ann E. Harrison, Moving to Greener 
Pastures? Multinationals and the Pollution Theory Hypothesis, 70 J. DEV. ECON 1, 1-23 (2003). 
407 Daniel C. Esty, Revitalizing Environmental Federalism, 95 MICH. L. REV. 570, 629-38 (1996). 
408 Richard L. Revesz, Rehabilitating Interstate Competition :Rethinking the Race-to-the-Bottom Rationale for 
Federal Environmental Regulation, 67 N.Y.U L. REV.1210, 1213-1216 (1992). 
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The race-to-the-bottom hypothesis is a repercussion in the legal aspect of externalities 

and competitive advantage problems, leading to unfair trade in an international arena. For 

competitiveness in trade, a state may lower environmental standards or impose lax regulations 

so that the externalities are not internalized; thus, the cost of the products becomes cheaper in 

the market. The main reason to discharge polluting substances in the environment instead of 

cleaning them is that without governmental regulations, those pollutions are the external cost 

of the product, they are borne by public instead of producers.409 If the released wastes are 

beyond the absorptive level, they will reappear in the form of pollutions or “negative 

externalities.”410  The “Polluter Pays Principle” (PPP) urges governments to impose regulations 

ensuring that the cost of products or services reflects both basic cost of operation and 

environmental cost.411 Internalization of environmental costs is vital for environmental and 

economic efficiency because the end price of goods purchased by consumers will bear all 

economic, social, and environmental costs rendering a just and non-distort market.412   

Nevertheless, PPP is controversial. Most member states of ASEAN have not accepted 

it due to the issue of competitive advantages.413 By focusing on short-term economic gain, many 

member states export goods that do not internalize the environmental externalities into the price 

of the goods. Such goods are cheaper than goods from other countries that have adopted PPP 

and internalize the externalities. Therefore, goods without externality costs from member states 

gain competitive advantages in the international market. The products from high-standard 

 
409 Many environmental externalities occurring from the production methods in one country can affect not only 
national but also global environmental concerns such as an emission of CFC particles effecting ozone layers, 
emission of CO2 contributing factors for Climate Change, or by-catch dolphins or turtles leading to a great 
depletion of species. 
410 HUNTER ET AL, supra note 351, at 126-127. 
411 Making the polluters pay for the full environmental cost of their activities by internalizing the negative 
externalities into the products’ price could be a solution for negative externalities because it creates an effective 
price mechanism showing to consumers the real cost of production and showing to producers what consumers’ 
valuation are. DAVID PEARCE ET AL., BLUEPRINT FOR A GREEN ECONOMY 154-157 (1989). 
412 As a result of internalization of externalities, polluting products will be more expensive in the market. The 
consumers will eventually switch to cleaner products forcing the manufacturers to improve the production and 
cleaning process or adopt cleaner advance technology. 
413 HUNTER ET AL, supra note 351, at 516. 
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countries that internalize the environmental costs are more expensive.414 The disparity in 

environmental regulations conferring a competitive advantage on lower-standard countries may 

negatively affect existing environmental regulations—it may encourage high-standard 

countries to lower their environmental regulations, and it may discourage low-standard 

countries from improving their regulations.415  

Furthermore, due to the disparity of national environmental regulations, there is also a 

strong concern that low-standard countries may attract more investment from pollution-

intensive industries and become their “Pollution Havens.”416 As some developing countries try 

to attract capital and foreign investment to boost up their economic growth by relaxing their 

environmental regulations, many multinational companies operating pollution-intensive 

industries may relocate themselves from developed countries with stringent environmental 

regulations to developing countries with less stringent environmental policies.  

Despite the probability of the race-to-the-bottom hypothesis and pollution haven theory, 

there is little empirical evidence on the economic side proving such effects: 

First, it is less likely that the race-to-the-bottom effect will occur to environmental 

regulations because this effect is not automatic. If the countries have a well-established 

democratic system, governments cannot impose authoritative amendments to environmental 

regulations.417 If the amendment is to lower the environmental standard, it will be controversial 

and subject to strong opposition.  

 
414 As discussed by Esty, the producers from higher standard countries endure more financial burdens to comply 
with environmental regulations making it impossible to sell goods at the low price and earn comparable profits; 
thus, it creates unfair trade in international market. The failure to act from exporting countries results in two folds: 
(i) when the price of goods does not take into account the environmental costs, trade leads to environmental 
degradation. Environmental problems occurring from production and process methods and failure to internalize 
the externalities are discussed in Part III; and (ii) importing countries with higher environmental standard take 
unilateral acts to level the playing field and correct the market failure by posing environmental standard for 
importation—non-tariff trade barriers. This issue will be discussed further in Part V. Esty, supra note 350, at 33.  
415 OREN PEREZ, ECOLOGICAL SENSITIVITY AND GLOBAL LEGAL PLURALISM: RETHINKING THE TRADE AND 
ENVIRONMENT CONFLICT 31-47 (2004). 
416 FIELD & FIELD, supra note 326, at 406-407; and ERIC NEUMAYER, GREENING TRADE AND INVESTMENT: 
ENVIRONMENTAL PROTECTION WITHOUT PROTECTIONISM 41(2001).   
417 PEREZ, supra note 415, at 35. 
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Second, in reality, trade and investment flows are not sensitive to environmental policy 

because the majorities of industries pollution abatement cost represent only a small fraction of 

total production cost.418 The actual aspects affecting multinational companies’ relocation 

decisions are cheaper labor cost and market access rather than lax environmental regulations.419 

Furthermore, there are possible risks concerning the business operation in low-standard 

countries, such as political instability and uncertainty of law enforcement. Environmental 

regulations and enforcement that are uncertain or subject to unpredictable change according to 

political authority may increase disincentives for investment. On the other hand, if the 

regulations are clear and certain, they may reduce investment risk and enhance economic 

development even if they are more stringent.420 Moreover, stricter environmental policies may 

induce companies to invest in cleaner production technology.421  

Lastly, it is argued that the pollution haven theory may occur but will not last for an 

extended period due to the effect of economic growth or the EKC effect. Economic growth will 

generate the demand for environmental quality and better institutional capacity to regulate.422 

However, “the rise of income, the rise of environmental quality” rule would only work under 

the right conditions—when there is a political system that people’s desire for a better 

environmental condition would be regulatorily implemented, and the environmental problems 

are repairable under national regulations.423 

 

 

 
418Josh Ederington et al, Footloose and Pollution Free, 9718 NBER, 2003, at 12-13. 
419 Adam B. Jaffe et al, Environmental Regulation and the Competitiveness of U.S. manufacturing: What Does the 
Evidence Tell US?, 33 J. ECON. LIT.132, 132-63 (1995). 
420 Richard C. Feiock &Christopher Stream, Environmental Protection Versus Economic Development: A False 
Trade-Off?, 61	PUBLIC ADM. REV.313, 313-21 (2001). 
421 Cees van Beers, International Trade, Environment and Sustainable Development, in THE ECONOMICS OF 
GLOBAL ENVIRONMENTAL CHANGE, 47( Mario Cogoy & Karl Steininger eds., 2007). 
422 David Wheeler, Greening Industry: New Roles for Communities, Markets and Governments, Oxford University 
Press for the World Bank, 18-21 (2000).  
423 Jeffrey A. Frankel, The Environment and Globalization, w10090 NBER, 2003, at 10  
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3.2 Reality: The externalities, competitive advantages, and the stuck-at-the- 

bottom effect 

Stringent environmental regulations requiring the internalization of externalities can 

restrict the exploitation of certain natural resources, impose higher pollution control standards, 

or require a substantial change in production and process methods. It can increase the cost of 

production, eliminate the competitive advantages, and reduce incentives for foreign investment. 

Such effects can be short-term disadvantages and render a long-term sustainable economy. 

Once the market adapts, the capital and resources will be invested in better economic activities 

maximizing overall sustainable profit to society. Nevertheless, it is common that the 

governments focus on the transitional costs of the change to respond to the instant distress for 

losing profitable gains from economic sectors rather than making a “politically correct choice” 

to integrate stricter environmental regulation and implement new production activities.424 The 

situation is also true in the market-based authoritarian regimes. People may perceive those 

authoritarian regimes, not bound by voters or producers’ support, would regulate and tighten 

environmental standards. In contrast, the market-based authoritarian regimes in Southeast Asia 

 
424 As President of France, Emanuel Macron stated that the environmental problem, climate change, is the problem  
between “fin du monde et fin du mois”—the end of the world and the end of the month. To solve environmental 
problem, it is necessary to solve social and economic problems at the same time because environmental problem 
such as climate change relates directly with economic perspectives, living standard and lifestyle of the people. For 
instance, part of the “Gilet Jaune” or “Yellow Vests” protests against government’s measure concerning the fossil 
fuel tax is that such measure dealt only with environmental concerns and economic benefits of the nations—
France, the country with no fossil fuel reserves, would benefit from such measure because it would reduce the 
importation of fossil fuels and it can be less dependent on the exporting states of such resources. However, the 
top-down measure disregard the social factor—people have long been dependent on fossil resources as it becomes 
traditional part of their living norms; thus, changing mindsets and consumer’s behaviors requires extensive 
educational works. Plus, in order to avoid putting financial burden on people, environmental measures should be 
supported with management and financial aids system. For instance, financial measures helping people to 
gradually change fossil fuel cars to electrical cars. APF, Macron Veut Traiter “Fin du Monde” et “Fin du Mois” 
à la Fois, LE POINT (Nov. 27, 2018), https://www.lepoint.fr/politique/macron-veut-traiter-fin-du-monde-et-fin-du-
mois-a-la-fois-27-11-2018-2274715_20.php ;and Joachim Roth & Ivetta Gerasimchuk, What Lies Beneath the 
Yellow Vests’ Protests in France-Frequent Asked Questions, IISD (Dec. 7, 2018), 
https://www.iisd.org/gsi/subsidy-watch-blog/yellow-vest-protests   
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base their power on rapid growth economy; thus, they would continue to undermine the 

environmental protection.425  

Many empirical studies concluded that the race-to-the-bottom effect is not likely to 

happen because a lax environmental policy is not an essential factor for a multinational 

company or foreign investors’ decisions to relocate. 

Nevertheless, in some cases, the race-to-the-bottom effect does not occur to attract 

multinational companies or foreign investments but occur to allow governmental projects and 

domestic industries to maximize their productivity for competitive advantage in international 

trade at the expense of the environment. Even if there is strong public opposition against 

lowering the environmental standard, many non-democratic member states tend to disregard 

those dissenting movements. For instance, in 2017, under the military government, Thailand 

proposed a new environmental bill—the Enhancement and Conservation of National 

Environmental Quality Bill.426 This new bill does not contain amendments in overall substances 

compared to the previous version, but it amended only the section of Environmental Impact 

Assessment (EIA). This bill has two significant problems. First, it allows the private developers 

to start their projects before preparing and submitting their Environmental Impact Assessment 

(EIA) and Environmental Health Impact Assessment (EHIA).427 Second, under the 

Constitution, any actions that may affect the environment or people’s health have to implement 

the EIA and EHIA. Conversely, the new environmental bill uses narrow terms by stating only 

“projects or businesses.”428  

 
425 Lyuba Zarsky & Simon C. Tay, Civil Society and the Future of Environmental Governance in Asia, in ASIA’S 
CLEAN REVOLUTION : INDUSTRY, GROWTH, AND THE ENVIRONMENT 128, 132-133 (D.Angel & M.Rock eds., 
2001).  
426 Pratch Rujivanarom, Groups Call for Environmental Bill to be Scrapped and Redrafted, THE NATION (Dec. 7, 
2017), http://www.nationmultimedia.com/detail/national/30333343  
427 Pratch Rujivanarom, Activists Vow to Fight Environmental Bill, THE NATION (Sept. 23, 2017), 
http://www.nationmultimedia.com/detail/national/30327438   
428 Id.  
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In Indonesia, under the revised Criminal Code 2018, it is controversial for undermining 

human rights429 and environmental protection—more burdens of proof, less strong punishment, 

and shortcoming of accountability.430 First, there is a loophole in the presumption for the burden 

of proof. If a producer has a permit for operating, the legal presumption is on its side—it is 

presumed that the polluting action does not violate the law, and it is the burden of the plaintiff 

to prove otherwise.431 Second, the revised Criminal Code also lowers the maximum prescribed 

sentences for some environmental crimes.432 Third, the revised Criminal Code focuses on 

individual accountability for environmental crimes; thus, it may limit corporate liability 

because it is difficult to prove who is accountable for the environmental crimes—the 

contributors, individuals, or companies.433 Environmental adverse effects such as contaminated 

water or haze pollution can be the results of many contributors; thus, focusing on single-party 

accountability may let many contributors off the hook.  

Furthermore, the relocation is a very much feasible alternative if a company cannot 

operate due to a prohibition of stricter environmental regulation. China, one of the biggest coal 

exploiters, endures a critical health impact from air pollution occurring from coal use. In 2017, 

the level of pollutant particles in many cities was hazardous to human health, causing lung 

disease, cancer, and death.434 In response to the imminent environmental impact, China has 

 
429 For instance, Article 417 extra-marital sex is punished by punished by up to one year imprisonment. “Article 2 
recognizes “any living law” in Indonesia, which could be interpreted to include hukum adat (customary criminal 
law) and Sharia (Islamic law) regulations at the local level. Indonesia has hundreds of discriminatory Sharia and 
other regulations that discriminate against women, religious minorities, and LGBT people. As there is no official 
list of “living laws” in Indonesia, this article could be used to prosecute people under these discriminatory 
regulations.”  Indonesia: Draft Criminal Code Disastrous for Rights, HUMAN RIGHT WATCH (Sept. 18, 2019), 
https://www.hrw.org/news/2019/09/18/indonesia-draft-criminal-code-disastrous-rights  
430 Han Nicholas Jong, Activists Fear for Environmental Protection under Indonesia’s Revised Criminal Code, 
MONGABAY (Apr. 11, 2018), https://news.mongabay.com/2018/04/activists-fear-for-environmental-protection-
under-indonesias-revised-criminal-code/  
431 Id. 
432 Id.  
433 Id. 
434 Edward Wong, Coal Burning Causes the Most Air Pollution Deaths in China Study Finds, N.Y. TIMES (Aug. 
18, 2019), https://www.nytimes.com/2016/08/18/world/asia/china-coal-health-smog-
pollution.html?mtrref=www.google.com&gwh=BAEB0FAFE6458AD7378C321C339863DD&gwt=pay  
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stopped the construction of coal-fired power plants435 and banned the use of coal in 28 cities.436 

As a result, multinational coal companies look elsewhere for new markets. Many Chinese coal-

fired power plant projects are concentrated in the Southeast Asia region—in many ASEAN 

member states.437 Another recent example is the overflow of electronic wastes from worldwide 

to member states (e.g., Thailand, Laos, Myanmar, and Cambodia).438 China, the former largest 

importer of the world’s electronic and plastic wastes for recycles, decided to adopt more 

stringent environmental standards and refused the importation of all foreign wastes because the 

environmental damage outweighs the short-term economic profit.439 After China closed the 

door, all wastes have headed to ASEAN member states with lax environmental standards.440 

Apart from the questionable efficiency of recycling industries in these member states, the e-

waste recycling process itself is a pollution-intensive process—it requires a toxic process to 

remove heavy metals such as lead, mercury, and copper, and the plastic parts are not degradable 

or too hazardous to be recycled.441   

While it is contentious whether the international trade competition leads to the race-to-

the-bottom effect in environmental regulations or pollution haven in terms of trade composition 

effect, the apparent problem is a “regulatory chill” or “stuck-at-the-bottom effect.” The stuck-

 
435 Lucy Pasha-Robinson, China Scraps Constructions of 85 Planned Coal Power Plants, INDEPENDENT (Jan.17, 
2017), https://www.independent.co.uk/news/world/asia/china-scraps-construction-85-coal-power-plants-
renewable-energy-national-energy-administration-paris-a7530571.html  
436 Oiwan Lam, In Fight Agaisnt Smog, China Bans Coal in 28 Cities, HONG KONG FREE PRESS, (Oct.14, 2017), 
https://www.hongkongfp.com/2017/10/14/fight-smog-china-bans-coal-28-cities/  
437 Ren Peng et al, China’s Involvement in Coal-Fired Power Plants Along the Belt and Road, GLOBAL 
ENVIRONMENTAL INSTITUTION (2017), 
http://www.geichina.org/_upload/file/report/China%27s_Involvement_in_Coal-
fired_Power_Projects_OBOR_EN.pdf  
438 Angaindrankumar Gnanasagaran, E-Waste Chokes Southeast Asia, THE ASEAN POST (June 28, 2018), 
https://theaseanpost.com/article/e-waste-chokes-southeast-asia   
439 Zhuang Pinghui, China’s Most Notorious E-waste Dumping Ground Now Cleaner But Poorer, SCMP (Sept. 
22, 2017), https://www.scmp.com/news/china/society/article/2112226/chinas-most-notorious-e-waste-dumping-
ground-now-cleaner-poorer  
440Hannah Ellis-Petersen, Deluge of Electronic Waste Turning Thailand into World’s Rubbish Dump, THE 
GUARDIAN (June 28, 2018), https://www.theguardian.com/world/2018/jun/28/deluge-of-electronic-waste-turning-
thailand-into-worlds-rubbish-dump  
441 Syed Faraz Ahmed, The Global Cost of Electronic Waste, THE ATLANTIC, (Sept. 29, 2016), 
https://www.theatlantic.com/technology/archive/2016/09/the-global-cost-of-electronic-waste/502019/  
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to-the-bottom effect is a situation where competition in international trade decelerates any 

improvement of environmental regulations that can lead to higher production costs for domestic 

products.442 The unwillingness of the governments to improve environmental regulation due to 

the fear of losing competitiveness affects not only on a national scale but also on a global scale. 

Changes in environmental regulations, especially in production and process methods, will 

increase production costs and decrease competitive advantages in a short-term perspective. 

Producers will have to face increased production costs during the transitional period and a 

necessary adoption of newer and cleaner technology for sustainable production. This can be an 

onerous burden, particularly for small to medium enterprises (SMEs) with less investment 

capital and capacity to bear the loss of profit during the transition.  

Another obvious example is the unwillingness of governments from ASEAN member 

states to bind themselves under the international agreements on climate actions such as the 

Kyoto Protocol and Paris Agreement, a collective set of policies to reduce the emission of CO2 

to tackle a climate change problem.443 To the international community, ASEAN and 

governments of many ASEAN member states may present political rhetoric about their 

intention to prepare the ASEAN community towards reducing emission in response to climate 

change. On the contrary, there is no actual action or concrete implementation within due respect 

timeline. It seems as if those political statements are only cosmetic moves to be politically 

correct in the international community’s eyes. To be worse, domestic plans or actions within 

member states contradict the goal to mitigate climate change.   

For instance, in the Thai Prime Minister’s statement, made during the Leaders event at 

Paris Climate Change Conference—COP21/CMP11 2015, he acknowledged the significance 

of Climate Change and global environmental degradation, and he pledged to reduce greenhouse 

 
442 Gareth Porter, Trade Competition and Pollution Standards: “Race to the Bottom” or “Stuck at the Bottom”, 8 
J. ENVIRON. DEV. 133, 133-51 (1999). 
443 LYUBA ZARSKY, STUCK IN THE MUD? NATION STATES, GLOBALIZATION, AND THE ENVIRONMENT 19-44 (2002)  
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gas emission in Thailand by 20 to 25 percent by 2030.444 The targets were to use fewer fossil 

fuels and more renewable energy.445 Nevertheless, despite the public dissent, in 2017, the 

government announced that they would continue the plan to construct the coal-fired power plant 

in the Southern Province where there will be adverse effects on the coastal marine environment 

by claiming that it is the most cost-efficient for the state power consumption.446 Moreover, in 

2018, the government initiated a plan to subsidize domestic fuel retail prices helping consumers 

to cope with rising global oil prices.447 

A similar circumstance appears when Indonesia, in Paris Climate Change 

Conference 2015, pledged the commitment to reducing emissions by increasing renewable 

energy and managing sustainable land and forest use.448 Despite the political statement, 

Indonesia, one of the top ten largest emitters of greenhouse gas,449 continues to expand the coal 

power plants. In August 2018, the legal case from the residents in Bali against the expansion of 

coal-fired plant citing the lack of consideration in Climate Change impacts in EIA and lack of 

community participation, the court ruled out the complaint by stating that there is no legal 

standing.450  

 
444 Statement by General Prayut Chan-o-cha, Prime Minister of the Kingdom of Thailand, at the Leaders Event for 
Heads of State and Government during the Twenty-first session of the Conference of the Parties to the United 
Nations Framework Convention on Climate Change Paris, France, 30 November 2015, 
http://unfccc.int/sites/default/files/cop21cmp11_leaders_event_thailand.pdf  
445 Id. 
446 Thailand to Build Coal-Fired Power Plant Despite Opposition, REUTERS (Feb. 17, 2017), 
https://www.reuters.com/article/thailand-coal-idUSL4N1G23IJ  
447 Thailand to use Fuel Subsidy to Help Consumers as Global Oil Price Rises, REUTERS  (May 22, 2018), 
https://www.reuters.com/article/thailand-economy-oil/thailand-to-use-fuel-subsidy-to-help-consumers-as-global-
oil-price-rises-idUSL3N1ST3KX 
448 Statement by the President of the Republic of Indonesia, Joko Widodo, at the Leaders’s Event 21th Conference 
of the Parties to the UNFCCC Paris, France, 30 November 2015, 
http://unfccc.int/sites/default/files/cop21cmp11_leaders_event_indonesia.pdf  
449 Forests and Landscape in Indonesia, WRI, https://www.wri.org/our-work/project/forests-and-landscapes-
indonesia/climate-change-indonesia; and Johannes Friedrich et al, This Interactive Chart Shows Changes in the 
World's Top 10 Emitters, WRI (Dec. 10, 2020), https://www.wri.org/blog/2017/04/interactive-chart-explains-
worlds-top-10-emitters-and-how-theyve-changed  
450 Micheal Taylor, Indonesia Court Rejects Bid to Stop Coal Power Plant Expansion, REUTERS (Aug. 17, 2018), 
https://www.reuters.com/article/us-indonesia-coal-bali/indonesian-court-rejects-bid-to-stop-coal-power-plant-
expansion-idUSKBN1L20YK; and Stefania Palma, Indonesia Keeps Faith With Coal to Meet Growing Energy 
Demand, FT (July 31, 2018) https://www.ft.com/content/0fd3ed3e-89b9-11e8-affd-da9960227309  
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Furthermore, in many countries in ASEAN, the problem is about ineffective 

enforcement of the environmental regulations rather than the stringency of such regulations.451 

The inefficiency of the enforcement process includes the lack of clear authority to monitor 

industrial pollution and to prosecute violators and the lack of strong punishment.452 The 

underlying problem of ineffective enforcement of environmental regulation is that the 

governments have ignored the public demand for more stringent pollution control. This 

ignorance from the governments could result from the non-democratic system or unstable 

democratic system where those pollution-intensive industries have a connection with the 

elected representatives or officials.453 

The greater the potential impact on national economic growth and export markets, the 

more difficult it is to build political support for policy change. Thus, the only way to encourage 

the improvement is to generate a win-win situation—improvement of both competitiveness and 

environmental performance.454 Member states of ASEAN also made it clear that their efficiency 

in adopting higher environmental standards to tackle environmental problems depends, partly 

or wholly, on other countries financial, technological and capacity building supports. 

 

CONCLUSION 

In contrast with ASEAN member states’ perception, the increasing trade scale without 

development and the unregulated free market mechanism can adversely affect society, the 

environment, and environmental regulations. By focusing only on economic growth, trade can 

enlarge wealth concentration, inequality, and environmental injustice. The environmental 

conditions also suffer from the market mechanism. Natural resources are exploited according 

 
451 Sheoli Pargal & David Wheeler, Informal Regulation of Industrial Pollution in Developing Countries: Evidence 
from Indonesia, 104 J POLITICAL ECON 1314, 1315 (1996) 
452 Bryan Bachner, Coming Home to Roost: Pollution, Law, and Economics in the People’s Republic of China, 5 
GEO. INT'L ENVTL. L. REV. 643, 643-50 (1993). 
453 KURT WEYLAND, DEMOCRACY WITHOUT EQUITY 129 (1996). 
454 Zarsky, supra note 443, at 25. 
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to national comparative advantages without sustainable practice to compete in trade and 

maximize growth. Environmental degradation is a price to pay. The turning point where people 

demand a better environment once national growth is sustained is unlikely to happen due to the 

income inequality, specialization trap, and non-democratic political regimes. Whereas the 

national economic growth is growing, most people remain poor with no democratic path to 

voice their desires. The specialization is trapped in resource-based sectors without 

technological advancement to improve sustainable production. Trade competition also impairs 

national environmental regulations by weakening political will to adopt stricter environmental 

standards. 
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CHAPTER III 

TRADE-RELATED ENVIRONMENTAL PROBLEMS: 

PRODUCTION AND PROCESS METHODS 

 

INTRODUCTION 

Strengthening environmental sustainability and economic development in ASEAN 

depends on five significant factors: environmental science, economics, law and regulations, 

political regimes, and human rights. The interplay of these factors in the region will determine 

whether the economic development through an export-led economy and environmental 

protection will be evolved in a mutually supportive path. Environmental science provides the 

states with relevant facts and factors concerning environmental conditions. The global 

economic system triggers the economic incentives for competitiveness in trade and the state’s 

desire for development. It also dictates political will for economic-environment movement and 

states’ policies. Law and regulations facilitate trade flows and economic activities and protect 

the environment. Political regimes determine whether political decisions regarding economic-

environment development reflect a genuine public demand by providing sufficient democratic 

channels for civil society expression. Human rights protection signify the states’ recognition of 

their nationals’ fundamental rights to benefit from economic advantage without jeopardizing 

the right to live in a sustainable environment.  

Both economic incentives and legal mechanisms can be used to protect or abuse the 

environment. It depends on two factors: whether the political regimes would target a rapid 

economic gain claiming the national interest but disregard the interdependent relationship 

between environment and economic; and to what extent the regimes acknowledge 

environmental condition as parts of fundamental human rights. 
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To illustrate the above framework, this chapter explores three particular environmental 

problems: palm oil production, energy production, and plastic production. These problems are 

chosen because of two reasons. First, they are trade-related environmental problems involving 

unsustainable production and process methods to generate economic growth by gaining 

competitive advantages in international trade. Second, these problems are originated within the 

region, but they are transboundary and have significant adverse effects on a global scale which 

urgently need to be addressed.455 

The discussion of each environmental problem focuses on three questions: what is the 

problem?; what is the root cause of the problem?; what is the legal framework addressing the 

problem? The discussion unfolds that these problems occur when the political regimes, with 

only economic incentives in mind, break the equilibrium between economic development and 

environmental protection. The fundamental cause of these environmental problems in the 

region is the inability and unwillingness of the member states to internalize the negative 

externalities into the cost of production due to economic incentive; thus, the end price does not 

represent the social and environmental cost. Each environmental problem is addressed by 

different legal and diplomatic mechanisms in three contexts: national, regional, and 

international. The discussion reveals how existing ASEAN cooperation and legal framework 

do not provide sufficient means to tackle the problems at the root cause. ASEAN structure and 

norms, particularly the ASEAN Way, serve as significant barriers for having a solid 

engagement for cooperation and an effective mechanism to eliminate the root cause of the 

environmental problems. 

 

 
455 These trade-related environmental problems are the concrete examples demonstrating the problems of trade-
environment relationship  due to economic and political perspectives in ASEAN that have been discussed earlier 
in Chapter II. These environmental problems in ASEAN rooted from economic incentives driven by competitive 
dynamic of world trading system. Though the problems originate in ASEAN member states, they are not local but 
global environmental problems that may need not only regional but international resolutions.  
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1 TRANSBOUNDARY HAZE POLLUTION AND STATE RESPONSIBILITY: THE 

CASE STUDY OF PALM OIL PRODUCTION  

Haze resulting from fire is a persistent problem in the region. Regional cooperation 

focuses on the mission of stopping the fire once it has started rather than on the more logical 

but less politically viable mission of stopping the fire from starting in the first place. This part 

explains why the structure of ASEAN pushes the political actors into the former approach. 

Though there is an acknowledgment towards the latter approach in a recent development, it has 

not fully embraced the mechanism to eliminate the economic incentives to stop the fire from 

starting. This part begins with the discussion on how haze has severe adverse environmental 

and economic effects; how national political regime together with economic incentives obstruct 

the sustainable process and production methods and cause the haze problem; and how existing 

ASEAN mechanisms may not effectively address the problem due to its non-confrontation and 

non-enforceable traits. 

 

 1.1 Transboundary haze pollution 

Transboundary air pollution, “Haze” caused by heavy smoke and fire, primarily from 

Indonesia, is one of the manifest environmental problems in ASEAN. The fire in Indonesia, in 

the provinces of Kalimantan on the island of Borneo and on the island of Sumatra, occurs almost 

every year since the 1980s during the dry season.456 When the wind pattern contributes to 

dispersing haze, it can cover a large area of the region, especially Singapore, Malaysia, and 

Brunei. Despite regional effort and agreement, the worst regional haze crisis occurred in 1997, 

1998, 2013, and 2015. Particularly in the year 2015, with a prolonged dry season, it was one of 

the most severe haze outbreaks in the region457—lasting for four months from late June until 

 
456 Simon SC Tay, Southeast Asian Fires : The Challenge for International Environmental Law and Sustainable 
Development, 11 GEO. ENVTL. L. REV.241, 241 (1998). 
457 Francis Chan, Haze Crisis Set to be One of the Worst on Record, ST (Oct. 3, 2015),  
https://www.straitstimes.com/asia/haze-crisis-set-to-be-one-of-the-worst-on-record  
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the end of October and affecting eight member states out of ten (Indonesia, Malaysia, 

Singapore, Brunei, Thailand, Cambodia, Vietnam, and the Philippines).458 The consequences 

of haze were so catastrophic that the Indonesian Meteorology, Climatology and Geophysics 

Agency (BMKG) pronounced it as a “crime against humanity.”459   

These smoke and fire cause significant damages in national, regional, and international 

contexts. In the countries where the fires took place, it causes massive biodiversity and forest 

loss, economic loss, health problems and deaths from particulate matter.460 At the regional level, 

haze causes environmental and health issues in the affected states. It could cover the affected 

areas for weeks or months with no recourse but to wait for the rain or wind to carry it away. It 

also creates unresolved conflict and tension between member states. It is also a global 

environmental problem. First, fires release a massive amount of gases contributing to climate 

change. Particularly, the fire burns on “carbon time-bomb” or carbon-rich peat swamp forest.461 

The WRI analysis shows that the daily emission of Indonesia during the peak period of 2015 

 
458 Harvard and Columbia study shows that it may have caused approximately 100,300 premature deaths in total—
91,600 deaths in Indonesia, 6,500 deaths in Malaysia and 2,200 in Singapore. The air quality consisting of toxic 
substance such as particles, cyanide, and formaldehyde was hazardous on both the Air Pollution Index (API) and 
Pollutants Standard Index (PSI). Since the beginning of the breakout, it caused over 500,000 cases of acute 
respiratory tract infections. In the worst affected area in Riau, the Mayor had to order evacuation for families with 
babies under 6-month old. The fire destroyed tropical forest, peat swamp forest, natural habitat of orangutans and 
many other species and released carbon to the atmosphere. See Agence France-Presse, Haze from Indonesian Fires 
May Have Killed More Than 100,000 People, THE GUARDIAN (Sept. 19, 2016), 
https://www.theguardian.com/world/2016/sep/19/haze-indonesia-forest-fires-killed-100000-people-harvard-
study ; Dominique Mosbergen, Staggering Human Toll Of Southeast Asia’s Annual Haze, HUFFINGTON POST 
(Sept. 21, 2016),  https://www.huffingtonpost.com/entry/haze-indonesia-100000-
deaths_us_57e21df5e4b0e28b2b511d88 ; Kate Lamb, Indonesia's Fires Labelled a ‘Crime Against Humanity’ as 
500,000 Suffer, THE GUARDIAN (Oct. 26, 2015), https://www.theguardian.com/world/2015/oct/26/indonesias-
fires-crime-against-humanity-hundreds-of-thousands-suffer; and Georgia McCafferty,  Indonesia Begins 
Evacuation of Infants From Haze-Affected Regions, CNN (Oct. 1, 2015),  
https://www.cnn.com/2015/10/01/asia/indonesia-evacuates-babies-haze/index.html 
459 Euan McKirdy, Southeast Asia's Haze Crisis: A ‘Crime Against Humanity’, CNN (Oct. 29, 2015),  
https://www.cnn.com/2015/10/29/asia/southeast-asia-haze-crisis/index.html  
460 Emergency Nursery set up in Indonesian Town Amid Hazardous Haze, BBC (Oct. 2, 2015), 
https://www.bbc.com/news/world-asia-34421543; Indonesia Haze May Have Led To 100,000 Premature Deaths, 
Says Report, BBC (Sept. 19, 2016), https://www.bbc.com/news/world-asia-37404515; Maria C. Lo Bue, 
Indonesia’s Huge Fires And Toxic Haze Will Cause Health Problems for Years to Come, THE CONVERSATION 
(Oct. 7, 2019), https://theconversation.com/indonesias-huge-fires-and-toxic-haze-will-cause-health-problems-for-
years-to-come-124556; and Gayatri Suroyo & Tabita Diela, World Bank Says Indonesia Forest Fires Cost $5.2 
Billion in Economic Losses, REUTERS (Dec. 11, 2019), https://www.reuters.com/article/us-indonesia-environment-
idUSKBN1YF0FJ  
461 Chandran Nair, How to Clear Away the Haze Suffocating Southeast Asia, HUFFINGTON POST (Dec. 6, 2017), 
https://www.huffingtonpost.com/chandran-nair/southeast-asia-haze_b_8434556.html  
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Haze exceeded the emission of the United States, an economy 20 times larger, producing 

15.95 million tons of CO2 emission per day and three-week emission is more than one-year 

emission of Germany.462 Second, Indonesia has a massive mega-biodiversity, a large area of 

peat swamp forests, and a third-largest tropical forest in the world.463 Tropical forests and 

peatlands serve as a global carbon sink. The effect of these biodiversity and forest losses by fire 

is immeasurable. 

 

1.2  Root cause: the case of palm oil production 

Fire is ignited due to a “slash-and-burn”464 traditional land clearing practice in Indonesia 

for agricultural and commercial purposes because it is cost-effective—the cheapest and fastest 

method of land clearing. The El Nino Southern Oscillation (ENSO) is an aggravating condition 

for the fire to go out of control because it causes a long period of droughts making forests more 

prone to fire and a rise of seawater temperatures in the Pacific Ocean, leading to a change in 

the usual monsoon cycle.465 Two types of actors engage in the slash-and-burn practice: small 

indigenous farmers and major agricultural businesses such as timber industries and palm oil 

plantations.466  

 
462 Nancy Haris et al, Indonesia’s Fire Outbreaks Producing More Daily Emissions than Entire US Economy, WRI 
(Oct. 16, 2015), https://www.wri.org/blog/2015/10/indonesia-s-fire-outbreaks-producing-more-daily-emissions-
entire-us-economy  
463 World Atlas, 5 Countries with the Largest Rainforest Coverage, https://www.worldatlas.com/articles/5-
countries-with-the-largest-rainforest-area.html ; and Convention on Biological Diversity, Indonesia Biodiversity 
Fact, https://www.cbd.int/countries/profile/default.shtml?country=id 
464 South East Asia haze: What is slash-and-burn? BBC (June 24, 2013) https://www.bbc.com/news/business-
23026219  
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M L. Khandekar et al, The 1997 El Nino, Indonesian Forest Fires and The Malaysian Smoke Problem: A Deadly 
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a Key Player in Severe Indonesia Fires, NASA Global Climate Change, CLIMATE NASA (Sept. 8, 2016), 
https://climate.nasa.gov/news/2489/el-nino-a-key-player-in-severe-indonesia-fires/; and Neil Byron & Gill 
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Small indigenous farmers traditionally employ a “swidden agriculture” or “shifting 

cultivation” method—the farmers cultivate a plot of land for a certain period and then move to 

another plot leaving the previous plot to regenerate and clearing a new plot by burning 

vegetation and logging wastes for the next season.467 This traditional slash-and-burn practice is 

highly criticized. Many consider this shifting cultivation method by farmers as a major cause 

for the forest fire.468 By relying on this assessment, many commentators claim that the best 

solution to prevent fire and haze is to educate local people and gradually change their 

agricultural practice and mindset through cooperation. On the other hand, studies suggest that 

indigenous farmers practice the slash-and-burn method for land clearing in small areas of 

secondary forests—forests previously cleared and not virgin primary rain forests.469 The impact 

of the small-scale fire by those indigenous farmers is thus relatively insignificant compared to 

the large-scale burning by palm plantations and timber industries.470  

In Southeast Asia, the palm oil business, especially in Indonesia and Malaysia, has 

grown significantly since the 1960s due to the increased demand for palm oil consumption 

globally.471 In Asia, China and India are the major importers of palm oil.472 Palm oil is the most 

widely consumed vegetable oil—used in food, cosmetics, biofuels, household cleaning 
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products, etc.473 In 1975, the global market share of Indonesian palm oil export was 20 percent 

and increased to 40 percent in 1993.474 In 2018, Indonesia and Malaysia accounted for 90 

percent of palm oil’s global supply.475 Most palm oil plantations concentrate in five provinces 

known to be “hotspots” for haze—North Sumatra, South Sumatra, Riua, Jambi, and West 

Kalimantan.476 The Indonesian timber industry has also expanded intensively according to 

higher demand in the international market. It is one of the world’s largest suppliers of tropical 

timber. In 1997, the Industrial Forest Plantation Scheme (Hutan Tanaman Industri or HTI) was 

initiated to plant fast-growing species of woods to meet the demand for plywood, pulp, and 

paper.477 However, during 1988–2000, only ten percent of woods were harvested from the 

plantations.478 The rest was obtained from unsustainable sources and illegal logging.479  

Plantations and timber industries engage in burning large logged areas to convert into 

plantations for palm oil, cash crops, and timber production. The incentive for plantations and 

timber industries to continue burning to clear lands is not about tradition but the economic 

profit.480 The producers choose not to internalize the negative externalities in their production 

and process method by investing in a better alternative land clearing method. Instead, they 

choose a cheap unsustainable method of burning. It is the pursuit of profit at the expense of the 

environment. As Koh and Robinson stated, “Direct private investment, without environmental 
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controls, is one of the root causes for forest fire.”481 The underlying trade incentive induces the 

use of fire to clear lands used for palm plantations and timber operations.482 Thus, it is the 

market rule of demand and supply without regulation on production and process methods: the 

higher the demand for palm oil, logging, and paper in the international market, the greater scale 

of fire will persist.  

The reason why these agribusiness owners have been able to employ the unsustainable 

process of land clearing is intrinsically related to the Indonesian political regime. Indonesian 

governing regime has been supporting or involving in forestry industries since the 19th century 

when an economic transformation and the high demand for timber after WWII resulted in 

urbanization and the emerging forest-related industries in many areas of Indonesia, including 

the Sumatra and Borneo islands.483 Under the President Sukarno regime (1901–1970), the 

ideology is a strong, united, and centralized state, including the forest sector—the state 

centralized the management of land, water, air, forest, and natural resources.484 A Basic 

Agrarian Law (BAL) or Undang Undang Pokok Agraria was passed with the initial objective 

of creating social justice, defining the right of land ownership, and protecting the people from 

the feudal system.485 Nevertheless, this law was just an open door for political elites to 

exploit.486 Under the regime, large government-own companies were responsible for 

deforestation.487  

After the succession of President Suharto in 1967, the situation became worse—the new 

regime opened up for foreign capital and investment using forests as sources for income and 
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political support.488 By stressing the need for economic development and political stability, the 

Suharto regime developed the national philosophy called “Pancasila”—the society and 

individuals are submissive to the dominant unity of the state and enacted various laws and 

regulations to strengthen its control over natural resources.489 As observed by Nguitragool, 

under the Basic Forestry Law 1967 (BLF), the government has the authority to seize any 

unclaimed land and appropriate the exploitation rights to private companies leading to vast 

deforestation—large areas of tropical rain forest were appropriated for logging industries and 

plantations for rapid productions.490 In the New Order, the regime consolidated its executive 

power by building a patronage system—building strong ties with supporters and military force 

using economic rewards and political concessions.491 Due to Suharto’s policy, the military 

became private an army to the political and economic elites. Its activities had a significant 

influence on the economy, the welfare of the society, and the politic of corruption. The military 

was not only an investor but also a security provider, involving in many economic activities 

such as logging, mining, and palm oil business.492 Many governmental development programs 

were environmentally destructive and responsible for regional haze pollution. One prominent 

example was the Suharto’s Mega Rice project in 1996—one million hectares of peatlands were 

drained and converted into rice fields.493 Indonesia consists of a large area of peatland or peat 

swamp forests—ample carbon storage.494 The drained area was the major cause of big haze in 

1997–1998 because once dried out, peatlands were prone to catch fire, and even if the fire was 
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stopped on the surface, it continued to burn underground, producing thick smoke haze and 

substantial emission of carbon.495 Regardless of the consequences, over 30 million acres of 

protected peatlands are subject to a concession for palm oil and timber plantations in recent 

years.496  

In the post-Suharto period from the 20th century, the political dynamic still leans towards 

unsustainable exploitation of natural resources by the governmental-invested companies, 

private companies with strong ties with the government, and foreign investors such as China, 

Malaysia, and Singapore.497  

Three factors cause the inefficiency of Indonesia to control fire. The first factor is the 

Indonesian’s geography and size. Jerger pointed out that Indonesia is the largest archipelagic 

state in the world, consisting of 17,508 islands, 6000 inhabited.498 Simply, it is too big to 

manage the emergency crisis in case of fire—lack of infrastructure in certain areas makes it 

more challenging to respond effectively.499 The second factor is inefficient legal enforcement. 

Heilmann argued that Indonesian domestic laws are sufficient to address the problems, and no 

new laws are required.500 However, as Tan observed, the lax and inefficient legal enforcement 

of the laws resulting from confusion, corruption, and incompetent officials is an obstruction.501 

The third factor was the economic crisis in 1997. Tay stressed that part of Indonesia’s failure 
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to address the haze issue in 1997–1998 was because the national priority had been put in 

alleviating economic depression; thus, it lacked the political will and financial power to fight 

the fire.502 The economic crisis might impair the governmental ability to deal with major haze 

disasters in 1997–1998, but the economic crisis did not trigger the fire.503 Fire has been burning 

since the 1980s when Indonesia’s economy was booming.504  

In essence, there are two significant root causes contributing to forest fire and haze: first, 

the market forces—rule of demand and supply and competitive advantage in trade led to 

unsustainable production and process methods for the rapid economic gains; second, the 

political and military regimes consisting of corruption and nepotism that aims for short-term 

economic profit ignoring environmental consequences denying public participation and 

environmental rights for its nationals.  

 

1.3 Regional cooperation and legal framework within a global context: ASEAN 

  Agreement on Transboundary Haze Pollution 2002 and the principle of 

 state responsibility 

Haze has long been considered a regional environmental problem due to its 

transboundary nature and immediate catastrophic effects on human health and natural 

conditions. The inability to prevent and stop the fire intensifies both the regional and 

international cooperation and tension. Due to the ASEAN non-confrontational approach, the 

existing regional framework implicitly recognizes the economic incentive as the fire’s 

underlying cause. However, it does not provide an efficient mechanism to eliminate the cause. 

 ASEAN cooperation on transboundary air pollution was initiated in 1985 with the 

adoption of Agreement on the Conservation of Nature and Natural Resources acknowledging 
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the air pollution and trans-frontier environmental effect.505 Then transboundary pollution was 

highlighted in the 1990 Kuala Lumpur Accord on Environment and Development and was 

identified as a key environmental concern of ASEAN in Singapore Summit 1992.506 Singapore 

pushed for a multilateral cooperation, citing that it was impossible to reduce the impact of haze 

domestically.507 The substantial cooperation between member states had started when the 

ASEAN Ministerial Meeting on Haze was established in 1997—this created a specific regime 

for haze marking its importance and distinguished it from other transboundary pollutions.508 In 

April 1999, after ASEAN adopted the zero-burning policy urging member states to implement 

it, it launched many dialogue sessions and workshops to promote the zero-burning practice 

among plantation and timber industries.509 

 The international community has also taken part in giving assistance and training for 

firefighting. For example, in 1998, Asia Development Bank granted regional technical 

assistance in accordance with the Regional Haze Action Plan (RHAP).510 United Nations 

Environment Programme (UNEP) has been a main organization to tackle the haze issue in the 

region. In 2015, intensive firefighting programs were staged as part of the UN Environment 

project “Generating Anticipatory Measures for Better Utilization of Tropical Peatlands 

(GAMBUT)”—funded by USAID and operated by the United Nations Office for Project 

Services (UNOPS).511 The Fire Risk System has been installed—“a computerized forecasting 
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tool that assesses socio-economic and biophysical factors to predict where hotspots will occur, 

up to three months in advance.”512    

 In sum, there is numerous regional and international cooperation with an effort to 

control haze problems.513 Still, the emphasis has been put on “how to stop the fire once it is 

already started” such as firefighting, rehabilitation, states coordination, and fire management. 

The real question is “how to stop the fire from starting.” They have to directly tackle the 

underlying causes of fire—the economic incentive in trade and Indonesia’s political mindset—

which is the best way to prevent the fire from starting from the beginning. What lies beneath is 

controlling the sustainability of agricultural process and production. All ASEAN action plans 

and policies were soft laws and not sufficient to address the issue. They did not have binding 

effects on member states and did not provide any penalty provision and compensation.514 

Singapore pressed on having a more “concrete” regional agreement.515  

As a result, the ASEAN Agreement on Transboundary Haze Pollution (ATHP) was 

initiated in 2001, pursuing to be a legally binding instrument, and all member states signed it 

in 2002.516 The ATHP entered into force in November 2003. By 2006, all member states have 

ratified the agreement except Indonesia and the Philippines.517 The Philippines ratified it in 

2010.518 Despite being a prime source of fire, Indonesia took a considerably long time to 

consider the ratification due to its domestic politics.519 Until 14 October 2014, Indonesia has 

finally ratified the ATHP.520   
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There are two events that might have given a push to Indonesia’s ratification after the 

extensive pending process: the massive haze crisis in 2013 with its disastrous consequences521 

followed by the enactment of Transboundary Haze Pollution Act by Singapore imposing 

criminal and civil penalties upon entities having businesses in Singapore and being responsible 

for land clearing by fires that occurs outside Singapore but causes air pollution in Singapore.522 

The Act does not refer to the state responsibility, but it confers extraterritorial criminal and civil 

liabilities to the legal entities—agribusiness companies causing fire outside the country but has 

adverse haze impact within the territory.523 This should have a positive impact on the haze 

regime since law enforcement is a shortcoming of Indonesia, but it is a strength of Singapore.  

Part of Indonesia’s excuse was that the fire was also the result of foreign companies’ practices, 

especially Malaysian and Singaporean investors and agribusiness owners; thus, it was unfair 

for Indonesia to bear all the responsibility. With the Singapore’ s Transboundary Haze Pollution 

Act, the international and regional pressure shifted to Indonesia without recourse. 

Nevertheless, it is interesting to note that Indonesia’s laws and regulations have 

complied with ASEAN Haze policies, plans, and agreements even before the ratification of the 

ATHP in 2014. For instance, Indonesia adopted the zero-burning policy banning the use of fire 

for land clearing and created Plans of Actions similar to the ATHP educating people about zero-

burning policy and maintaining firefighting force.524 How is it going to be different after the 

ratification?  
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Singapore Haze Hits Record High From Indonesia Fires, BBC (June 21, 2013) https://www.bbc.com/news/world-
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First, it is necessary to discuss the principles, functions, enforcement mechanism, 

dispute settlement, and effectiveness of the ASEAN Agreement on Transboundary Haze 

Pollution (ATHP). The foundation principle of ATHP is embedded in Article 3.1:  

The Parties have, in accordance with the Charter of the United Nations 
and the principles of international law, the sovereign right to exploit 
their own resources pursuant to their own environmental and 
developmental policies, and the responsibility to ensure that activities 
within their jurisdiction or control do not cause damage to the 
environment and harm to human health of other States or of areas 
beyond the limits of national jurisdiction.525 

 

This article spelled out the international environmental principle of state responsibility—the 

states are under obligation to do “no harm” to the environment of other states and the areas 

beyond its national jurisdiction. The principle first derives from the famous transboundary air 

pollution case “Trail-Smelter Case” in 1941 where the United States brought an arbitral case 

against Canada because the state of Washington had suffered the air pollution of Sulfur Dioxide 

emitting from the Trail Smelter, a Canadian corporation operated in Canada.526 This principle 

of state responsibility has been regarded as customary international environmental law by the 

International Court of Justice; consequently, it creates a binding legal obligation for the state to 

be held responsible in case of the breach.527 Later, the obligation to cause no harm has been 

enshrined in Principle 21 of the Stockholm Declaration of the United Conference of the Human 

Environment 1972528 and Principle 2 of the Rio Declaration 1992.529 
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In general, there is a possible conflict between the state responsibility and the traditional 

implication of state sovereignty by the Westphalian system—states have legitimate and 

absolute sovereign right to govern their nationals and exploit the resources in their territory 

without external interference.530 In the ASEAN general context, the ASEAN Way principle 

leans towards the traditional definition of state sovereignty. However, the challenge of state 

sovereignty under the ASEAN Way is the rise of Non-Traditional Security (NTS) issues—

particularly the transnational environmental crisis, pandemic environmental health threats, 

illegal wildlife trade, and climate change impacts where problems originating in a member state 

is no more an internal affair but rather a regional or global problem requiring multilateral effort 

and measures. The Haze crisis in the region is not merely a matter of the environment. It is a 

matter of regional security. To this extent, it is a matter of world security considering the 

massive adverse effects it can cause to virgin primary forest, mega-biodiversity, humanity, and 

global climate change 

As Koh, Robinson, and Lye noted, a major progress in ASEAN environmental 

governance in the past decades is to securitize transboundary challenges, including 

environmental problems as haze, into a non-traditional issue under the first pillar of the ASEAN 

Political-Security Community (APSC).531 While most environmental problems take the back 

seat and fall within the scope of the third pillar, the ASEAN Socio-Cultural Community 

(ASCC), the haze a  problem has a priority NTS tag under the first pillar APSC, requiring the 

enhance cooperation to provide effective and timely response.532 Thus, member states cannot 

take “isolationist stance” and the traditional state sovereignty gives way for urgent measures 

and regional cooperation.533  
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When all member states adopted and ratified the ATHP, it is clear that member states’ 

sovereignty over the use of the natural resources in their jurisdictions is limited by the principle 

of state responsibility and obligation to do no harm.534 Because the sovereignty over national 

jurisdiction is not absolute, member states bear the responsibility to ensure that the activities 

occurring within their territories will not negatively impacts the others. Nevertheless, adopting 

state responsibility is not the same as enforcing it. There are no coercive measures to enforce 

the agreement. ASEAN accepts the principle of state responsibility, but there is no state 

liability attached to it. There is no provision or mechanism for liability, penalties, and 

compensation.535 The access to justice, the dispute settlement, is limited to consultation and 

negotiation as the traditional ASEAN Way.536 The enforcement of the ATHP is a matter of 

diplomacy and has no actual legal recourse.537 Despite the intention to create a legally binding 

haze regime, the ATHP is another soft law instrument.538  

Notwithstanding the existence of customary international law and the ATHP, from the 

history of all haze crisis in the region, the affected states have never made a single case against 

the source state claiming the state responsibility and liability, not before the International Court 

of Justice or Arbitral Tribunal. There are two possible reasons. First, it is the influence of 

economic interest because Malaysian and Singaporean are the major investors in palm 

businesses in Indonesia.539 Second, seeking dispute settlement by legal actions is not in the 

ASEAN tradition of non-intervention and non-confrontation.540 State actions against another 

state seem to be a sensitive matter in ASEAN.541 It is also likely that the source state would 

 
534 Laely Nurhidayah et al., The Influence of International Law upon ASEAN Transboudary Haze Pollution in 
Southeast Asia, 37 CONTEMP SOUTHEAST ASIA 183, 191 (2015).  
535 Id. at 192. 
536 ASEAN Agreement on Transboundary Haze Pollution Article 27 
537 Heilmann, supra note 500, at 108. 
538 Id. at 109.  
539 Tan, supra note 523, at 3.  
540 Heilmann, supra note 500, at 110.  
541 As Nurhidaya observed: “when Singapore raised the issue of haze in United Nations General Assembly in 2006 
to seek assistance for recourse and enforcement, Indonesia strongly disapproved it and accused Singapore for not 
upholding the spirit of cooperation among ASEAN member states.” Nurhidayah, supra note 534, at 197. 



 119 

refuse to submit itself under the international court or tribunal jurisdiction. To neutralize the 

states’ tension in haze conflict, Tay proposed another approach—privatizing the conflict.542 

Singapore finally followed through with this approach by enacting the Transboundary Haze 

Pollution Act in 2014, posing criminal and civil liabilities to private parties.  

Jerger identified the ATHP as having a non-confrontational managerial model.543 He 

argued that coercive measures do not lead to greater compliance and pointed out that the 

managerial model would allow compliance to increase over time.544 The managerial features 

can be found throughout the ATHP. For instance, the ATHP encourages member states to take 

the precautionary principle—taking steps to anticipate, prevent, and monitor transboundary 

haze pollution resulting from land and forest fires.545 In case of fire, if the state needs assistance, 

it may request such assistance directly from any other party or request through the ASEAN Co-

ordinating Centre for Transboundary Haze Pollution Control (The Haze Centre).546 The main 

task of Haze Centre is to facilitate cooperation and coordination among parties in managing 

haze by gathering data and distributing data. Jerger argued that excluding legal sanctions and 

resources creates incentives for the member states to be more willing to share data and 

information.  

On the contrary, Heilmann argued that since there is no coercive measure for 

implementation and enforcement, the haze regime largely depends on voluntary commitments 

of member states.547 This could potentially weaken the effectiveness of the ATHP. First, the 

 
542 Tay, supra note 456, at 295. 
543 Jerger, supra note 498, at 38. 
544 Id. 
545 For prevention of fire member states shall:  
(i) Develop and implement legislative and other regulatory measures to promote zero-burning policy; 
(ii) Identify and monitor areas prone to fire; 
(iii) Strengthen local firefighting and fire-management capability; 
(iv) Promote public education and awareness building campaigns. 
ASEAN Agreement on Transboundary Haze Pollution Article 3.3 and ASEAN Agreement on Transboundary 
Haze Pollution Article 9  
546 ASEAN Agreement on Transboundary Haze Pollution Article 12.2.  
547 Heilman, supra note 500, at 105-116. 
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exercise of precautionary principle is a recommendation, not an obligation, since the provision 

uses the term “should” and not “shall.”548 Second, for monitoring, the ATHP obligates the 

member states to take appropriate measures; however, the appropriateness concerning the types 

of measures or action plans depends wholly upon member states’ discretion.549 Third, for 

assistance in case of fire, the state where the fire is originated has full discretion and can choose 

whether to request assistance—meaning that ASEAN or the affecting states do not have 

authority to compel the state to accept assistance.550 Fourth, there is no target timeline for 

implementing the preventive measures.551 The provisions are likely to serve as guidelines. 

Lastly, coordinating information sharing depends on national authority. Unlike what Jerger 

expected, Indonesia and Malaysia were reluctant to share data at the Kuala Lumpur meeting.552 

Indonesia claimed that the information law forbids public disclosure of such information. 

Malaysian shared similar excuses.   

 The best way to prevent the fire from starting is to eliminate the root cause. Is it whether 

ASEAN does not regard it as a cause or the issue is too controversial to confront expressly? 

The latter is likely to be true considering that ATHP recognizes the economic incentives to burn 

biomass for land clearing because there is no market value of biomass, and it is the cheapest 

way for land clearing. Thus, in Article 16(g), the member states shall promote the development 

for both markets to utilize biomass and appropriate methods for disposal of agricultural 

waste.553 It is an implicit way to use a market mechanism to solve the root cause of haze from 

 
548 Id. at Article 3.3 
549 Heilmann, supra note 500, at 105. 
550 Id. at 106.  
551 Id.  
552 “At the Kuala Lumpur meeting, the Indonesian government resisted and raised legal obstacles to the sharing of 
map information. Indeed, the Indonesian Environment Minister insisted that the country’s freedom of information 
law prohibited the public disclosure of such information. It was further claimed that data that could reveal the 
country’s natural resources wealth such as forests could not be made public under Indonesian law. Ironically, 
Indonesia’s reluctance was shared by Malaysia. The Malaysian Natural Resources and Environment Minister 
highlighted the fact that land matters fell within the authority of the state governments in Malaysia, and went on 
to doubt if the Malaysian federal government could publish details of concession maps.” Tan, supra note 523, at 
4. 
553 ASEAN Agreement on Transboundary Haze Pollution Article 16 
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another angle and less confrontational because it is less likely that ASEAN will expressly raise 

the economic incentive in trade for unsustainable production and process method as a root cause 

for environmental problems and adopt the polluter pay principle since this economic incentive 

are all held, to the greater or lesser extent, by all the member states.  

 

 1.4 Conclusion and future development 

Despite being a soft law instrument with no coercive enforcement provisions, the ATHP 

successfully inserts the importance of fire prevention instead of the traditional approach of 

firefighting. In recent years, domestic and regional efforts have been put towards preventive 

measures. After the ratification of ATHP, at the beginning of 2016, Indonesia strengthened its 

commitment to fire prevention by setting up the Peatland Restoration Agency. It aimed to 

implement programs restoring peatland areas, initiating the land-swap scheme aiming to 

relocate plantations from peatlands to other mineral soil spots, and using Lidar technology for 

mapping to see data on the water level of peatland.554 The government also issued a moratorium 

on the new conversion of peatland for agricultural activities.555 By the end of 2016, land 

clearing by fire dropped by 90 percent from 2.6 million hectares to 300,000 hectares.556 In 2016 

and 2017, Indonesia had the highest reduction of primary forest loss in protected peatlands by 

68 and 51 percent in Sumatra and Kalimantan.557 These government programs and the constant 

rainfall were claimed to contribute to “the clear skies” in the region during 2016–2017.558 

Realizing that the catastrophic effects of unsustainable production and process methods 

 
554 Audrey Tan & Luke Anthony Tan, 2018 Won't See Repeat of 2015 Haze Crisis: Indonesian Minister, ST (May 
18, 2018), https://www.straitstimes.com/singapore/environment/2018-wont-see-repeat-of-2015-haze-crisis-
indonesian-minister  
555 Chelsea Harvey, Indonesia just Made a Huge Move to Protect the Climate, WASH. POST. ( Dec. 6, 2016), 
https://www.washingtonpost.com/news/energy-environment/wp/2016/12/06/indonesia-just-made-a-huge-move-
to-protect-the-climate/?utm_term=.6bb89015e072  
556 Arlina Arshad, Indonesa’s Strategy: No Fires No Haze, ST (Dec. 17, 2016),  
https://www.straitstimes.com/asia/east-asia/indonesias-strategy-no-fires-no-haze  
557 Hamzah, supra note 496. 
558 Dr Nirarta Samadhi, director of research organization World Resources Institute Indonesia  gave the interview 
in Tan & Tan, supra note 554.  
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outweigh any economic profit might be why the government put efforts into tackling the haze 

problem. 

However, the fire and haze outbreak returned in March 2018 during the dry season.559 

The fact that the hotspots were located in West Kalimantan, where there is a concentration of 

palm oil plantations, could mean that the government efforts and policies had minor impacts.560 

The return of haze corresponds to environmentalists’ concerns over the new land-swap scheme 

inserting that it has to be scrutinized as the scheme causes many dissents from big agribusiness 

companies.561 Many cite difficulties to relocate and see little benefit to relocate to smaller plots 

of land. The attention should be put towards the new “substitute” lands to be allocated for the 

plantations.562 For the benefit of the plantations, the substitutes have to be big enough. The 

environmentalists are afraid that the substitutes would be the untouched primary forests, and it 

would risk further deforestation.563 Therefore, the transparency of the government and social 

participation are essential parts of the scheme to ensure that the objective will be followed and 

not be corrupted by nepotism or other monetary incentives. It remains to be seen whether 

Indonesia, together with regional cooperation, will be able to stop the fire for good. 

 

 

 
559 The Jakarta News Network, Fire Burns Almost 1,700 Hectares of Land, Forests in Riau as Haze Spreads, ST 
(Mar. 10, 2018), https://www.straitstimes.com/asia/se-asia/fire-burns-almost-1700-hectares-of-land-forests-in-
riau-as-haze-spreads  
560 “The fact that this year the number of hotspots is very high in West Kalimantan shows that efforts to improve 
peat governance in the province have failed.” Anton P. Widjaya, director of Walhi’s West Kalimantan chapter, 
said at a recent press conference in Jakarta, in by Aseanty Pahlevi et al, Fires and Haze Return to Indonesia as 
Peat Protection Bid Falls Short, MONGABAY (Aug 29, 2018), https://news.mongabay.com/2018/08/fires-and-
haze-return-to-indonesia-as-peat-protection-bid-falls-short/  
561 Han Nicholas Jong, Land-Swap Rule Among Indonesian President Jokowi’s Latest Peat Reforms, MONGABAY 
(Aug. 11, 2017),  https://news.mongabay.com/2017/08/land-swap-rule-among-indonesian-president-jokowis-
latest-peat-reforms/  
562 Han Nicholas Jong, Indonesia Land Swap, Meant to Protect Peatlands, Risks Wider Deforestation, NGOs Say, 
MONGABAY (Apr. 9, 2018), https://news.mongabay.com/2018/04/indonesia-land-swap-meant-to-protect-
peatlands-risks-wider-deforestation-ngos-say/  
563 Ayu Purwaningsih, ‘Land Swap’ Plan Endangers Indonesia’s Rainforest, DW (Aug. 14, 2018),  
https://www.dw.com/en/land-swap-plan-endangers-indonesias-rainforest/a-45074446  
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2.  COMMON BUT DIFFERENTIATED RESPONSIBILITY IN CLIMATE CHANGE 

MEASURES: THE CASE STUDY OF ENERGY PRODUCTION 

 Climate change is the worst environmental problem causing social, economic, and 

environmental damages to ASEAN member states. On the other hand, the energy production 

using coal combustion and hydropower in ASEAN for energy trade and consumption due to 

rapid economic expansion are major emissions contributing to climate change. The increase of 

coal use in ASEAN member states results from both comparative advantage and carbon leakage 

aggravating by weak political regimes. The existing ASEAN mechanism to address climate 

change is not solid and efficient, partly due to the perception of common but differentiated 

responsibilities. The principle may need to be reconsidered to avoid being an excuse for carbon 

leakage and achieve efficiency and equity. 

 

2.1 Climate change and Southeast Asia region 

The worst form of transboundary pollution is the emission of greenhouse gases (GHGs) 

causing global climate change.564 Climate change is a global environmental problem affecting 

every state to the lesser or greater extent, regardless of who might be the biggest source of 

contribution—its effects are highly asymmetrical. While developed states have been more 

accountable for massive emissions, developing states will suffer more the imminent adverse 

effects due to the geographical, economic, technological, and infrastructural factors.565 

Member states of ASEAN are both contributors and victims of climate change. In the 

region, the emission levels vary among the states who are great contributors (e.g., Indonesia, 

 
564 Carbon Dioxide (CO2), Methane (CH4), Nitrous Oxide (N2O), Hydro-Fluorocarbon (HFCs), Perfluorocarbon, 
and Sulfur Hexafluoride (SF6) have been listed in Kyoto Protocol as greenhouse gases contributing to global 
warming.  Among all, CO2 has the most significant impact on global warming. Kyoto Protocol 1998 
565 UNFCCC (2007) in Isabelle Whitehead, Climate Change Law in Southeast Asia : Risk, Regulation and 
Regional Innovation, 16 ASIA PAC. J. ENVTL. L. 141, 143 (2013). See e.g., Hermann Waibal et al, Voices of the 
Poor on Climate Change in Thailand and Vietnam, 170-184; and Somchai Jitsuchon, Poor Thai Farmers’ 
Adaptation to Climate Change, 187-196 in THE ENVIRONMENTS OF THE POOR IN SOUTHEAST ASIA, EAST ASIA, 
AND THE PACIFIC (Aris Ananta et al., eds 2013).  
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Thailand, Malaysia, and the Philippines), the states who are insignificant contributors (e.g., 

Myanmar, Laos, Cambodia, and Singapore), and the states who contribute in emissions 

elsewhere by exporting hydrocarbon resources (e.g., Brunei and Vietnam).566 For the global 

emission, the region’s emission is considered to be relatively low compared to the major 

powers—China and the United States.567 However, the emission by ASEAN member states 

cannot be neglected since the region’s economy is drastically growing. 568 To date, Indonesia is 

one of the top ten emitters in the world.569 ASEAN economic growth by the export-led policy 

is a significant factor of rising emissions in the region, and those emissions occur during the 

production and process of goods and energy production. As long as the production and process 

methods remain the same, the greater economic scale via trade means the greater emission. 

Increasing trade agreements and economic growth may increase the region’s vulnerability if 

the approach to development is not adaptive to the climate change impact.570 

Southeast Asia region is particularly vulnerable to climate change risks due to the 

concentration of people, especially the poor, economic activities in the coastal areas, its rich 

biodiversity, and resources-based economy.571 In these recent years, environmental disasters 

are more frequent and catastrophic:572 cyclone Nargis in Myanmar 2008,573 earthquakes and 

 
566 Global Carbon Atlas, http://globalcarbonatlas.org/en/CO2-emissions  
567 CDIAC Carbon Dioxide Analysis Center 
568 The amount of overall emission from developing countries is speculated to surpass the emission of developed 
countries in 2040. Developing Countries to Vastly Outspace OECD in Carbon Emission: EIA, REUTERS, 
https://www.reuters.com/article/us-usa-energy-carbon/developing-countries-to-vastly-outpace-oecd-in-carbon-
emissions-eia-idUSBRE96O0KN20130725  
569 Id. 
570 Jessica Dator-Bercilla et al, Climate Change Challenges in ASEAN-facilitated Interventions in the Mekong 
Subregion, IISD, V (2010), 
https://www.iisd.org/system/files/publications/climate_challenges_mekong_report.pdf  
571 IPCC, Climate Change 2007, Impacts, Adpatation and Vulnerability : Contribution of Working Group II to the 
Forth Assessment Report of the IPCC, Cambridge : Cambrigde University Press.  
572 The environmental impacts of climate change in the region include high sea level rise, earthquakes, extreme 
droughts, floods, landslides, tropical cyclones and typhoons, tsunamis, temperature disruption, tropical diseases, 
sea water intrusion, and water shortage. Sea level is expected to rise about 3-16cm by 2030 and 7-50 cm by 2070 
IFAD, The global mechanism UNCTCD Fact Sheet Climate Change impacts in the Asia Pacific Region and the 
Pacific Annual Performance Review workshop 2009.  
573Anthony Mwangi, Cyclone Nargis and Talk of Climate change, IFRC (Nov. 5, 2008), 
http://www.ifrc.org/en/news-and-media/news-stories/asia-pacific/myanmar/cyclone-nargis-and-talk-of-climate-
change/  
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tsunami in Indonesia 2010,574 extreme floods in Thailand 2011,575 typhoon Bopha in the 

Philippines 2012, cyclone Haiyan in the Philippines 2013, and typhoon Mangkhut or Ompong 

in the Philippines 2018.576 The loss of human lives and resources was tremendous. The member 

states along the Pacific Coast will continue to be hit by severe typhoons and hazardous sea-

level rise that will submerge the coastal areas and face saltwater intrusion.577 The other member 

states will be affected by extreme temperature fluctuation—longer and drier during the dry 

season leading to reduced inland water supply for consumption and agriculture and increased 

rainfall during the wet season leading to more severe flooding.578  

These climate effects threaten the ecosystem, the livelihood of the people, and the 

economy of the region. Human displacement will be inevitable, which will raise the legal 

question of human rights and climate refugees’ status in the international context.579 

Agricultural production, the main sources of food supply and primary export goods, and natural 

resources are exposed to a wide range of climate-related risks leading to food insecurity and 

loss of natural capital.580 The fluctuation in precipitation patterns, temperature, evaporation, 

 
574 Bill McGuire, How Climate Change Triggers Earthquakes, Tsunamis and Volcanoes, THE GUARDIAN (Oct. 16, 
2016), https://www.theguardian.com/world/2016/oct/16/climate-change-triggers-earthquakes-tsunamis-
volcanoes; and Tsunami Highlights Climate Change Risk, Says Scientist, THE GUARDIAN (Dec. 31, 2004), 
https://www.theguardian.com/education/2004/dec/31/highereducation.uk1  
575 Parichart Promchote et al, The 2011 Great Flood in Thailand: Climate Diagnostics and Implications from 
Climate Change, 29 J. CLIM. 367, 367-79 (2016).  
576 Brian C. Howard, Super Typhoon, Hurricane: What's the Difference?, NATGEO (Sept. 12, 2018) 
https://www.nationalgeographic.com/environment/2018/09/super-typhoon-mangkhut-typhoons-vs-hurricanes/; 
and Alice Shen, How Climate Change Could Cause More Mega-Storms like Super Typhoon Mangkhut and 
Hurricane Florence, SCMP (Sept. 15, 2018), https://www.scmp.com/news/china/society/article/2164262/how-
climate-change-could-cause-more-mega-storms-super-typhoon  
577 According to a survey, coastal mega-cities will be the most vulnerable to climate change—Manila, Bangkok, 
Jarkarta, Yangon and Ho Chi Mihn city. Maplecroft, Climate Change and Environmental Risk Atlas 2013; and 
Emma Porio, Life Along Manila’s Flooding Rivers, 259-265 in THE ENVIRONMENTS OF THE POOR IN SOUTHEAST 
ASIA, EAST ASIA, AND THE PACIFIC (Aris Ananta et al. eds., 2013). See also Mekong River Commission (MRC), 
Adaptation to Climate Change in the countries of the Lower Mekong Basin , 24 MRC, at 1, 9 (2009).  
578 In the region, the burden of climate risk spreads unevenly: Philippines, Indonesia, Vietnam, and Myanmar will 
bear the greater cost than technological advanced Singapore or landlocked Laos. Whitehead, supra note 564, at 
152; and MRC, supra note 577, at 2.  
579 Stefan Gruber, Human Displacement and Climate Change in the Asia-Pacific, in ENVIRONMENTAL LAW 
DIMENSIONS OF HUMAN RIGHTS 181, 183-200 ( Ben Boer ed., 2015) 
580 Masatoshi Yoshino, Climatic Change and Agriculture: Problems for the Asian Tropics, in SOUTHEAST ASIA’S 
ENVIRONMENTAL FUTURE THE SEARCH FOR SUSTAINABILITY, 179-189 (Harold Brookfield &Yvonne Byron eds., 
1993).  
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and transpiration rate will impact the quantity and quality of inland water supply for human 

consumption,581 agricultural production, and hydropower generation.582 For instance, rain-fed 

rice production, palm oil, or rubber will be affected by longer but drier dry season and shorter 

but wetter wet season.583 The loss of natural capital has significant impacts because ASEAN 

relies on such capital for growth and development.  

 Intergovernmental Panel on Climate Change (IPCC), the scientific advisory body to the 

UNFCCC, has estimated that to maintain global temperature fluctuation under 2° c threshold, 

a safe level to sustain lives, the global emission reduction of 25–40% is mandatory.584 The 

climate change problem has to be addressed now or it will cause mass disasters to the global 

environment and economy.585 The irreversible environmental impacts of climate change will 

threaten the whole economy but will not be evenly distributed—the poor will suffer the most.586 

The delay in taking action will lead to more severe consequences and a higher cost of 

mitigation.587 However, as Bulkeley noted, “climate risks are unbounded on two axes: It is 

spatially diffuse—the impact does not follow national borders or legal jurisdiction and it is 

unpredictable—no direction, no time frame.”588 Therefore, the existing regulatory systems, 

national or international, may not be suitable for regulating climate risks. The new paradigm 

has to be built to stretch social relations over space and time.589 

 
581 ADB, THE ECONOMICS OF CLIMATE CHANGE 33(2009). 
582 Dator-Bercilla et al., supra note 570, at V.  
583 Dator-Bercilla et al., supra note 570, at 12. 
584 See Yun Gao et al, The 2 °C Global Temperature Target and the Evolution of the Long-Term Goal of Addressing 
Climate Change—From the United Nations Framework Convention on Climate Change to the Paris Agreement, 
3 ENGINEERING 272, 272-278 (2017). 
585 Whitehead, supra note 564, at 143.  
586 NICHOLAS STERN, THE ECONOMICS OF CLIMATE CHANGE 15 (2006). 
587 Stern suggested that it is not about scarifying development to avoid climate change but the shift towards low-
carbon development has to be done—reducing demand for carbon-intensive goods, increasing efficiency for 
production, taking actions on non-energy emissions, and adopting for low-carbon technologies for power, heat and 
transportation. The shift will be costly during the transformation period but eventually it will create new trade 
opportunities and the industries will evolve. Id. 
588 Harriet Bulkeley, Governing Climate Change: The Politic of Risk Society?, 26 TRANS. INST. BR. GEOGR. 430, 
434 (2001). 
589 See Ulrich Beck, World Risk Society as Cosmopolitan Society? Ecological Questions in A Framework Of 
Manufactured Uncertainties, 13 THEORY, CULTURE & SOCIETY 1, 1-32 (1996). 
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 2.2 Main contribution of CO2 emission: Energy production and deforestation 

In ASEAN, two primary sources of emission are energy emission by electricity and heat 

production and non-energy emission by deforestation.590 The CO2 emission by energy power 

plants is the most significant emission source worldwide, accountable for 26% of the total 

global emission of CO2.591 To sustain the rapid economic expansion, energy demand in ASEAN 

is exploding, so as the GHGs emission—ASEAN is set to be the leading sources of expansion 

in global emission.592 Whereas the region has abundant natural resources for the potential use 

of renewable energy (e.g., solar, wind, waves), the significant energy sources are coal, natural 

gas, and oil. The utilization of renewable energy is still at a preliminary stage or small-scale 

pilot projects.593 Coal, a major cause of emission, is a dominant fuel for electricity production 

in the region, especially in Indonesia, Vietnam, the Philippines, and Thailand.594 

There is an underlying cause explaining why the regional legal and administrative 

system favors fossil fuel electrical generating installations instead of investing in renewable 

energy.595 Apart from the lack of technological infrastructures and financial capacity in the 

region, the significant barrier is the economic problem of carbon leakage. Still, it is the rule of 

supply and demand. As Tirole described, when one country opts for renewable energy and low-

carbon economic development by increasing carbon tax or using other related measures, it saves 

tons of coal or barrels of oil available in the market; as a result, the price goes down, 

 
590 Zhi Hua Lee et al, An Overview on Global Warming in Southest Asia : CO2 Emission Status, Efforts Done, and 
Barriers, 28 RENEW. SUSTAIN. ENERGY REV. 71, 73 (2013) 73.  
591 IPCC Climate Change 2007 synthesis report, Intergovernmental Panel on Climate Change  
592 Venkatachalam Anbumozhi & Ponciano S. Intal, Can Thinking Green and Sustainability be an Economic 
Opportunity for ASEAN?, 66 ERIA, at 1, 14 (2015). 
593 Zhi Hua Lee et al, An Overview on Global Warming in Southeast Asia: CO2 Emission Status, Efforts Done, 
and Barriers, 28 RENEW. SUSTAIN. ENERGY REV 71, 79. 
594 Christine Shearer et al., Boom and Bust 2018: Tracking the Global Coal Plant Pipeline, EndCoal (2018), 
https://endcoal.org/wp-content/uploads/2018/03/BoomAndBust_2018_r6.pdf  
595 KOH KHENG-LIAN ET AL, supra note 531, at 51.  
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encouraging the greater consumption elsewhere in the world.596 Thus, the battle against 

emission in one region has little effect on worldwide pollution. 

Whereas the global coal use declines, the coal-fired power plants in ASEAN member 

states are growing.597 It is a result of the carbon leakage problem due to the availability of coal 

resources in the market and the relocation of pollution from other stricter countries to member 

states with more lenient standards. In recent years, coal-fired power plant projects are initiated 

in many member states.  

Thailand has two controversial coal-fired power plant projects in the Southern 

provinces, Krabi and Songkla. 598 For the emission issue, the Minister of Energy stressed that 

Thailand, one of the smallest emitters globally, does not use coal as much as others, and opting 

for coal rather than other renewable sources will produce electricity at a cheaper cost.599 

Concerned about the adverse effects on the coastal ecosystem and human health, locals and 

environmentalists protested against the projects and were arrested by the authority. The current 

 
596 The same condition applies to deforestation: conservation of forest in one country will lead to the deforestation 
in others because of the lack of supply and high in demand for timber products increase prices in the market so 
encouraging the deforestation in other parts of the world. TIROLE, supra note 373, at 21-22.  
597 Hannah Alcoseba Fernandez, Coal is in Decline Globally, but Asia is Driving New Plant Development, ECO-
BUSINESS (Mar. 26, 2018),  https://www.eco-business.com/news/coal-is-in-decline-globally-but-asia-is-driving-
new-plant-development/  
598 In 2015, Thailand has a landmark environmental case regarding the hazardous effects of Mae Moh, the biggest 
coal-fired power plant in Thailand. In 2003, the villagers of Mae Moh in Lampang provinces brought a case against 
Electric Generating Authority of Thailand (EGAT) for compensation due to many years’ exposure to dust and 
sulfur dioxide emissions from the coal-fired plant causing agricultural damages, livestock losses, premature deaths 
and critical health problems. It took 12 years in court proceedings until the Supreme Administrative Court upheld 
the lower court ruling that EGAT is responsible for the compensation which is not a substantial amount compared 
to what local people have suffered for 23 years since the release of toxic substance. Cheewin Satta, EGAT Loses 
Mae Moh Pollution Appeal, BANGKOK POST (Feb. 26, 2015),  
https://www.bangkokpost.com/news/general/483785/egat-loses-mae-moh-pollution-lawsuit; and Nithiwadee 
Srangnitra, Power and environmental conflict: A case study of the Mae Moh power plant in Thailand, OPUS 
Dissertation (2016), https://opus.lib.uts.edu.au/bitstream/10453/62387/7/02whole.pdf  
599 Florence Tan & Chayut Setboonsarng, Thailand Plans to Increase Coal Use in Power Generation, REUTERS 
(Apr. 12, 2018), https://www.reuters.com/article/india-ief-thailand/thailand-plans-to-increase-coal-use-in-power-
generation-minister-idUSL3N1RP1TV  
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authoritarian regime highly restricts civil liberties and movements.600 For now, the government 

put the projects on hold for further EHIA reports to minimize public attention.601 

Similar controversy occurs in Indonesia but on a much bigger scale. For supposedly 

cheap source of energy production, in 2018, the government pushes for dozens of coal-fired 

power plant constructions to reach 35,000 megawatts of power generation by 2024.602 The 

biggest plant is planned to be constructed on the island of Java, known for its richness of coastal 

resources and mangroves.603 The project is a joint venture between one of Indonesia’s largest 

coal companies and two Japanese utilities and power plant firms funded by the government-

own Japan Bank for International Cooperation (JBIC) and other Asian banks.604 Citizens were 

arrested and imprisoned for opposing the project due to environmental issues.605 Apart from the 

emission contributed to global climate change, the development and operation of coal-fired 

power plants have harmfully affected the locals’ ecosystem and livelihoods, such as depletion 

of fish stocks, respiratory infections, and cancer.606607  

As China strengthened its regulation for coal energy combustion due to the severe air 

pollution crisis, coal investments are flown to Southeast Asia—especially in Vietnam, where 

China is the biggest investor accountable for 50 percent of Vietnam’s total foreign coal 

 
600 Patpicha Tanakasempipat et al., Thai Police Arrest 16 Protesting Against Coal-Fired Power Plant, REUTERS 
(Nov. 28, 2017), https://www.reuters.com/article/us-thailand-coal/thai-police-arrest-16-protesting-against-coal-
fired-power-plant-idUSKBN1DS0QE  
601 Coal-fired Power Plant Projects in Krabi and Thepa Put Off for 3 Years, THAI PBS (Feb. 3, 2018),   
http://englishnews.thaipbs.or.th/coal-fired-power-plant-projects-krabi-thepa-put-off-3-years/  
602 http://www.atimes.com/article/graft-and-bad-policies-fuel-indonesias-obsession-with-coal/  
603 Batang Coal Fired Power Plant, Central Java, Indonesia, Environmental Justice Atlas (Sept. 9, 2017), 
https://ejatlas.org/conflict/batang-coal-mining-central-java-indonesia; and Hans Nicholas Jong, Coal Pwer Plants 
Threaten Lives, THE JAKARTA POST (Aug. 14, 2015), http://www.thejakartapost.com/news/2015/08/14/coal-
power-plants-threaten-lives.html  
604 Lucy EJ Woods, As Construction Begins on Java’s Batang Coal Plant, a Divided Community Faces 
Environmental Problems, MONGABAY (Jan. 24, 2017),  https://news.mongabay.com/2017/01/as-construction-
begins-on-javas-batang-coal-plant-a-divided-community-faces-environmental-problems/  
605 Police Arrest 43 Peaceful Coal Power Plant Protestors in front of State Palace, Coconuts Jakarta (Oct. 6, 
2015), https://coconuts.co/jakarta/news/police-arrest-43-peaceful-coal-power-plant-protesters-front-state-palace/  
606 Lourdes Sanchez & Bernadethe Luan, The Health Cost of Coal in Indonesia, IISD (2018),  
https://www.iisd.org/sites/default/files/publications/health-cost-coal-indonesia.pdf  
607 Michael Taylor, Legal Fight over Bali Coal Power Plant Illuminates Indonesia Energy Dilemma, REUTERS 
(June 26, 2018),  https://www.reuters.com/article/us-indonesia-energy-coal-renewables/legal-fight-over-bali-
coal-power-plant-illuminates-indonesia-energy-dilemma-idUSKBN1JN007   
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finance.608 Japan, South Korea,609 and Russia610 have also taken their shares of investment in 

coal-fired power plants in Vietnam. According to the study, by 2030, Vietnam will be the most 

affected state among ASEAN members by coal pollution, causing a higher rate of premature 

mortality.611 Southeast Asia becomes a coal haven for foreign companies.  

Another primary emission source in the region is a non-energy emission—deforestation 

for logging, land clearing for agricultural purposes, and collateral damage from hydropower 

plant projects.612 Hydropower is another significant cheap source of power generation in the 

region. Although hydroelectric dams can generate significant methane emissions contributing 

to global warming, member states wrongly perceived them as cleaner energy sources than the 

dirty combustion of coal.613 There are massive environmental and socio-economic damages 

associating with the construction and operation of dams—emission of greenhouse gas, 

destruction of primary forests due to floods, disruption of the ecosystem, blockage of animal 

migrations, the devastation of animals and their habitats, and the livelihood of the locals whose 

lives depend on the natural resources in the area.614 Many locals and indigenous people lost 

 
608 Huileng Tang, China is Massively Betting on Coal Outside Its Borders — Even as Investment Falls Globally, 
CNBC (Apr. 6, 2018), https://www.cnbc.com/2018/04/06/china-is-massively-betting-on-coal-outside-its-shores--
even-as-investment-falls-globally.html  
609  Thanh Dat, China Funds Coal Far Away From Home, VIR (Dec. 27, 2017), https://www.vir.com.vn/china-
funds-coal-away-from-home-55038.html  
610 The U.S. May Back a Vietnam Coal Plant. Russia is Already Helping, N. Y. TIMES (Jan. 26, 2018), 
https://www.nytimes.com/2018/01/26/business/exim-bank-vietnam-russia-coal.html  
611 Viet Phuong Nguyen, With Growth of Coal Power Plants, Vietnam’s Future is Grim, THE DIPLOMAT (Jan. 25, 
2017), https://thediplomat.com/2017/01/with-growth-of-coal-power-plants-vietnams-future-is-grim/; and 
Shannon N. Koplitz et al, Burden of Disease from Rising Coal-Fired Power Plant Emissions in Southeast Asia, 
51 ENVIRON. SCI. TECHNOL. 1467, 1467-1473 (2017). 
612 John Vidal, Greater Mekong Countries ‘Lost One-Third of Forest Cover in 40 Years’, THE GUARDIAN (May 2, 
2013), https://www.theguardian.com/environment/2013/may/02/greater-mekong-forest-cover  
613 Hydroelectric Dams Emit a Billion Tonnes of Greenhouse Gases a Year, Study Finds, THE GUARDIAN (Nov. 
14, 2016), https://www.theguardian.com/global-development/2016/nov/14/hydroelectric-dams-emit-billion-
tonnes-greenhouse-gas-methane-study-climate-change#:~:text=%2C”%20she%20added.-
,Methane%20is%20produced%20at%20the%20bottom%20of%20the%20reservoirs%2C%20where,to%20the%2
0surface%20as%20bubbles.; and Bridget R. Deemer et al., Greenhouse Gas Emissions From Reservoir Water 
Surfaces: A New Global Synthesis, 66 BIOSCIENCE 949, 949-64 (2016). 
614My Hoang Hao Tra, Hydropower and Deforestation: An Unexpected Linkage or an Obvious One?, Forest Asia 
Summit, CIFOR (2014) http://www.cifor.org/forestsasia/hydropower-deforestation-unexpected-linkage-obvious-
one/; and Jonathan Watts, Laos Sees Big Fish as Small Price to Pay for Hydropower, THE GUARDIAN (Sept. 24, 
2010), https://www.theguardian.com/environment/2010/sep/24/laos-hydropower-plant-mekong-river  
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their habitats and were forced to relocate.615 Dams were constructed in many member states 

(e.g., Laos, Cambodia, Thailand, Myanmar, and Vietnam) to generate enough power for the up-

growing economy and urban expansion. The constructions were concentrated in the areas along 

Mekong Basin, the 10th largest river rich in fish stocks and biodiversity, causing many 

environmental impacts, including a fall of fish stocks, decreased sediment flow downstream 

and soil fertility, and delta erosion.616  

In Vietnam, four major hydropower plants were built in the protected forest areas: 

Srepok 3, Srepok 4, KrongKma, and Buon Koup—large areas of forest were cleared for the 

construction of dams and roads by authority and other illegal loggers.617 According to the record 

of Vietnam’s Forestry Administration, during the peak of the hydropower projects 2008–2014, 

the Central Highlands lost 358,700 hectares (886,367 acres) of forests.618 Due to the foreign 

demands619 and incentive in energy trade, Laos invested in megaprojects for hydropower 

generation.620 The electricity trade has made up to 30% of export for Laos, and the government 

plans to double the energy production to reach 28,000 megawatts by 2020, becoming the 

“Battery of Asia”—in 2017, Laos has 46 hydroelectric power plants and 54 more plants under 

development.621  

 
615 For instance, the case of dams building on the Agno River in Luzon Philippines results in soil erosion, siltation 
and dislocation of thousands of Ibaloi, indigenous people living in the north of Philippines, who were force to find 
new ways of living in the new pieces of lands that are less abundant. Marissa Hughes, Indigenous Rights in the 
Phillipines: Exploring the Intersection of Cultural Identity, Environment, and Development, in INDIGENOUS 
PEOPLES, THE ENVIRONMENT AND LAW: AN ANTHOLOGY, 284-285 (Lawrence Watters ed. 2004).  
616 Nyshaka Chandran, Southeast Asia is Betting on Hydropower, but There are Risks of Economic Damage, 
CNBC (Aug. 9, 2018),  https://www.cnbc.com/2018/08/10/hydropower-in-southeast-asia-dams-may-risk-
economic-damage.html  
617Thanh Nguyen & Nhung Nguyen, Confessions of a Hydropower Calamity in Vietnam, VN EXPRESS 
INTERNATIONAL (Oct. 15, 2017), https://e.vnexpress.net/projects/confessions-of-a-hydropower-calamity-in-
vietnam-3655314/index.html  
618 Thu Van, The High Price We Pay for Deforestation, THE NATION (Sept. 3, 2017), 
http://www.nationmultimedia.com/detail/opinion/30325603  
619 Including investors from Thailand, China, South Korea. Yokako Ono, Laos Dam Builders Under Scrutiny for 
Rushing Project, NIKKEI (Aug. 10, 2018), https://asia.nikkei.com/Business/Laos-dam-builders-under-scrutiny-for-
rushing-project  
620 For Instance, a project called Nam Theun 2 (NT2), a massive hydropower project generating electricity by 
damming major branch of Mekong River, is very controversial due to its immense social and environmental 
impacts—the sensitive ecosystem will be flooded and the resettlement of approximately 6000 indigenous people.   
621 The rapid expansion and development of hydroelectric power plants has pose serious questions in term of safety 
of substandard construction when Xe-Pian Xe-Namnoy hydroelectric dam collapsed in July 2018 causing massive 
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The economic incentive outweighs the environmental interest and weakens the political 

will towards a low-carbon economy. As Tirole stated: “National interest takes priority over the 

environmental imperative. Benefit of reducing the climate change remains global and distance 

in time while the costs of that reduction are local and immediate.”622 The carbon leakage 

problem is aggravated by the fact that there is no internalization of externalities from energy 

production—the utilization of coal for energy production or the construction of hydropower 

plants are deemed as cost-effective because it does not take into account the environmental 

costs. If we cannot control the market, we cannot control the use of carbon energy or 

deforestation.623 Without the common binding obligation to internalize the environmental cost, 

such as carbon pricing, a unilateral effort by one country or one region to reduce emission will 

shift such emission to a less responsible country or region, causing a mere redistribution or 

relocation of emission and not the reduction of emission globally.624 

 

2.3 Regional cooperation and legal framework within a global context: 

Singapore Declaration on Climate Change, Energy and the 

Environment 2007 and the failure of international climate change regime 

For addressing climate change problems, ASEAN insists on pursuing the objective 

without sacrificing competitiveness or economic development based on the principle of equity 

and common but differentiated responsibilities.625 The principle of common but 

 
floods washing away the entire villages, killing at least 35 people, and displacing more than 6,000 people. The 
total impacts cannot be clarified due to the press release ban from the communist government. Laos Hydroelectric 
Power Ambitions under Scrutiny, BBC (July 24, 2018),  https://www.bbc.com/news/world-asia-44936378 ; Kocha 
Olarn et al., ‘Substandard Construction’ Caused Laos Dam Collapse, Minister Says, CNN (July 27, 2018), 
https://www.cnn.com/2018/07/27/asia/laos-dam-collapse-construction-intl/index.html; and Hannah Ellis-
Peterson, Laos Dam Collapse: Work Continues on Huge Projects Despite Promised Halt, THE GUARDIAN (Aug. 
21, 2018), https://www.theguardian.com/world/2018/aug/21/laos-dam-collapse-work-continues-on-huge-
projects-despite-promised-halt 
622 TIROLE, supra note 373, at 201.  
623 As in the case of trade in endangered species or CFCs products, regulating the market by using trade measures 
to control the leakage is necessary. 
624 TIROLE, supra note 373, at 201.  
625 The principle seeks to address the issue of equality and fairness to those most vulnerable to climate change 
effects, lack the ability to respond, and historically contribute the least to the cause of the problem. The principle 
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differentiated responsibilities, an exception to the principle of sovereign equality,626 

differentiates states based on the vulnerability to climate change, the capability to address the 

issue, and the contribution to the problem.627 According to Rajamani, there are three kinds of 

differentiated treatments: obligation to emission reduction, implementation of obligation, and 

assistance in technological transfer and financial support.628 ASEAN stressed upon this 

principle in most ASEAN instruments regarding sustainable development and climate 

change.629 The key argument is:  

The developed countries with their historically unfettered industrial 
growth have enjoyed these rights and have crowded out the carbon 
space which is now limiting the development potential of developing 
countries given that they too should have a right to equitable 
development. Thus, environment cannot be separated from economic 
and social development.630  
 

The developing countries need to advance their economic scales and energy generation in 

pursuit of development and poverty alleviation; thus, the “survival emission” is more necessary 

compared to the “luxury emission” from those developed countries.631 Nonetheless, it is worth 

 
was first applied in the Montreal Protocol on Substances that Depletes the Ozone Layer and later recognized in 
the Rio Declaration. SUMUDU ATAPATTU, HUMAN RIGHTS APPROACHES TO CLIMATE CHANGE : CHALLENGES AND 
OPPORTUNITIES 118 (2016).  
626 Charter of the United Nations (1945) Article 1(1).  
627 ATAPATTU, supra note 625 at 121. 
628 Lavanya Rajamani, The Principle of Common but Differentiated Responsibility and the Balance of 
Commitments under the Climate Regime, 9 REV. EUR. COMP. & INT'L ENVTL. L. 120, 191 (2002).  
629 See for example: ASEAN Secretariat, Roadmap for ASEAN Community 2009-2015 (2009), 80; Singapore 
Declaration on Climate Change, Energy, and the Environment; Singapore Resolution on Environmental 
Sustainability and Climate Change; ASEAN Declaration on the 13th Session of the Conference of Parties (COP) 
to the UN Framework Convention on Climate Change (UNFCCC) and the 3rd Session of the Conference of the 
Parties Serving as the Meeting of the Parties (CMP) to the Kyoto Protocol; and ASEAN Joint Statement on Climate 
Change to the 15th Session of the Conference of the Parties to the United Nations Framework Convention on 
Climate Change and the 5th Session of the Conference of Parties serving as the Meeting of Parties to the Kyoto 
Protocol. 
630 Raman Letchumanan, Climate change: is Southeast Asia up to the challenge?: Is there an ASEAN policy on 
climate change?, LSE IDEAS, at 50, 51 (2010).Similar argument has been stated by others. For instance: “The 
industrial countries have benefitted disproportionately from the industrialization process that led to the 
accumulation of greenhouse gases in the atmosphere, yet since the damage is universal, the cost are borne by 
everyone. Equity herein would demand that those who have benefitted the most from the process that led to the 
creation of the problem bear unequal burden for addressing the problem. It is this equity that the measure of 
historical responsibility within the principle of common but differentiated responsibility aims to achieved” 
Rajamani, supra note 628, at 123.  
631 ATAPATTU, supra note 625 at 120; and Charles Kenny, Poor Countries Shouldn’t Sacrifice Growth to Fight 
Climate Change, BLOOMBERG NEWS (Aug. 29,2014), https://www.bloomberg.com/news/articles/2014-08-
29/poor-countries-shouldn-t-sacrifice-growth-to-fight-climate-change  
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noting that the economic efforts made by most member states resulting in greater emission—

expansion of production for trade and power generation—do not transform into a poverty 

eradication or a better standard of living for people. In contrast, the prosperity gap between the 

rich, and the poor remains exceptionally large and the poor continue to suffer the most from 

environmental risks.632 Can national growth at the expense of the environment depriving 

citizens, local communities, and indigenous people of their right to live in a healthy 

environment be regarded as equitable development in the international context? This point 

needs to be reconsidered in the international law framework.  

With the notion of common but differentiated responsibility in mind, ASEAN aims to 

address environmental concerns, provided that such measures will not regress the economic 

growth and the developed countries will provide financial and technological aids. The concrete 

climate change measures are conditioned on the overwhelming reliance from developed 

countries or international finance organizations for financial aids and innovative technologies 

transfers.  

ASEAN cooperation is visibly different between haze and climate change regime. While 

the ASEAN haze regime is intense and concrete, the climate change regime is vague and broad. 

The reason is perhaps that the consequence of haze is local and immediate. In contrast, the 

consequence of climate change can be as catastrophic as mass distinction, but it is highly 

unpredictable and diffuse in time—we do not know where, when, or how the impacts would 

precisely occur.  

Since the adoption of the United Nations Framework Convention on Climate Change 

(UNFCCC) in 1992, ASEAN acknowledged the problem and issued many documents 

 
632 For instance, the expansion of coal mining and coal-fired power plants to generate more electricity for trade or 
for increase demand in industrialization or urban areas occur in remote rural areas where local communities will 
likely to suffer the instant pollution. As for the climate change risks (e.g. natural disasters, diseases, etc.), these 
poor rural people are likely to be most affected due to the lack of capacity in terms of finance, access to healthcare, 
and security to cope with the issue. 
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addressing the concern but nothing solid.633 During the period of the 1990s, the political and 

economic momentum of ASEAN outshined environmental concerns. Trade incentives, 

competitiveness in the market, and drives for economic growth have caused an environmental 

regulatory chill.634 Not until the December 2007 Bali UNFCCC conference, the Indonesian 

government pushed to discuss trade and climate change linkage between trade ministers. Trade 

policy contributes to climate change by increasing the scale of activities and changing the 

composition of activities and production and process methods. On the other hand, climate 

change mitigation measures impact the competitiveness for trade and investment flow.635 

The issue became solid when ASEAN committed through the Singapore Declaration on 

Climate Change, Energy, and the Environment in the 13th ASEAN Summit November 2007.636 

The Singapore Declaration confirms the principles in UNFCCC and Kyoto Protocol and sets 

out targets to foster regional understanding and implement mitigating and adaptation 

measures.637 It recognizes that rapid economic development poses new challenges in dealing 

with greater energy consumption and there is a need to adopt an effective approach to tackle 

the problem without creating barriers to trade, investment, and socio-economic development.638 

It prioritizes adaptation measures to climate change rather than mitigating measures—emission 

reduction: for example, strengthening cooperation and management capacity for natural 

disasters raised by climate change, promoting environmental education, mobilizing financial 

supports, etc. It indicates the common motivation and cooperation but does not identify a 

specific target for emission reduction commitment.639  

 
633 Koh Kheng-Lian & Lovleen Bhullar, ASEAN: the Singapore Declaration on Climate change, Energy, and the 
Environment, 2007 and Beyond, in REGIONAL ENVIRONMENTAL LAW : TRANSREGIONAL COMPARATIVE LESSONS 
IN PURSUIT OF SUSTAINABLE DEVELOPMENT 282, 287 (Werner Scholt & Jonathan Verschuuren eds., 2015).  
634 Matthias Buck & Roda Verheyen, International Trade Law and Climate Change : A Positive Way Forward 1 
(2001).  
635 AARON COSBEY, TRADE AND CLIMATE CHANGE: ISSUES IN PERSPECTIVE 22 (2008).  
636 Singapore Declaration on Climate Change, Energy and the Environment,   
https://asean.org/?static_post=singapore-declaration-on-climate-change-energy-and-the-environment  
637 Id.  
638 Id.  
639 Koh Kheng-Lian & Bhular, supra note 633, at 288-289.  
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In 2009, the ASEAN Ministers Responsible for the Environment signed the Singapore 

Resolution on Environmental Sustainability and Climate Change.640 The Resolution focuses on 

implementing measures related to environmental protection within the region to address climate 

change.641 During the 42nd Anniversary of ASEAN, Surin Pitsuwan, former ASEAN Secretary-

General, stressed the importance of building the sustainable and people-centered ASEAN by 

implementing policies such as green growth and low-carbon growth for trade in environmental 

goods and services as means to achieve the win-win solution for both economic development 

and environmental sustainability.642 Later, in these recent years, ASEAN leaders have 

addressed climate change in many Declarations and Statements. In the roadmap for ASEAN 

Community, climate change becomes a part of the sustainable development agenda in all three 

pillars: ASEAN Socio-Cultural Community, Economic Community, and Political-Security 

Community.  

In Economic Community blueprint 2025, climate change appears as part of sustainable 

economic development,643 environmental risk for tourism,644 and food security.645 Sustainable 

economic development includes sustainable growth agenda promoting the use of clean energy, 

renewable energy, and sustainable consumption and production.646 The strategic measures 

include fostering policy supporting renewable energy, supporting utilization of low-carbon 

technologies, and calling for international support to ensure ASEAN access to a mechanism for 

low-carbon technologies.647 The Socio-Cultural blueprint 2025 directly addresses climate 

change, including the strategic measures for sustainable climate and the adaptive measures for 

 
640 Singapore Resolution on Environmental Sustainability and Climate Change, http://environment.asean.org/wp-
content/uploads/2015/06/Singapore-AMME-Resolution.pdf  
641 Id. at 16-22. 
642 Surin Pitsuwan, Speech by H.E. Surin Pitsuwan Secretary General of ASEAN at the 42 Anniversary of ASEAN, 
2009, https://asean.org/?static_post=speech-by-he-dr-surin-pitsuwan-secretary-general-of-asean-at-the-42nd-
anniversary-of-asean  
643 Economic Community blueprint 2025, B8, 19. 
644 Id. at C5 Tourism, 31. 
645 Id. at C5 Food, Agricultural, and Forestry, 30. 
646 Id. at B8, 19. 
647 Id. at B8, 20. 
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impacts of climate change.648649The measures listed are mainly adaptive measures rather than 

mitigating measures. In Political-Security blueprint 2025, climate change is not addressed 

expressively; however, it should be within the scope of new transboundary challenges.650 This 

point needs to be further identified. 

ASEAN Climate Change Initiatives can be categorized into sectors: environment, 

disaster management, energy and transportation, and agricultural and forestry.651 The most 

contradicting initiatives are between the development of renewable energy and the promotion 

 
648 Socio-Cultural Community blueprint 2025 C.3. Sustainable Climate 
Strategic Measures 
i.  Strengthen human and institutional capacity in implementing climate change adaptation and mitigation, 
especially on vulnerable and marginalized communities; 
ii.  Facilitate the development of comprehensive and coherent responses to climate change challenges, such 
as but not limited to multi-stakeholder and multi-sectoral approaches; 
iii.  Leverage on private sector and community to have access to new and innovative nuancing mechanisms 
to address climate change; 
ASEAN Socio-Cultural Community Blueprint 2025 
iv.  Strengthen the capacity of sectoral institutions and local governments in conducting Greenhouse Gas 
(GHG) inventory, and vulnerability assessments and adaptation needs; 
v.  Strengthen the effort of government, private sector and community in reducing GHG emission from main 
activities of development; 
vi.  Mainstream climate change risk management and GHG emission reduction on sectoral planning; and 
vii.  Strengthen global partnerships and support the implementation of relevant international agreements and 
frameworks, e.g. the United Nations Framework Convention on Climate Change (UNFCCC). 
649 Socio-Cultural Community blueprint 2025 D.3. A Climate Adaptive ASEAN with Enhanced Institutional and 
Human Capacities to Adapt to the Impacts of Climate Change 
Strategic Measures 
i.  Expand regional cross-sectoral platforms and establish shared strategies to respond to the impacts of 
climate change; 
ii.  Promote sound scientific and evidence-based policies on climate change adaptation; and 
iii.  Promote and consider indigenous and traditional knowledge and practices in responding and adapting to 
the impacts of climate change. 
650 Political-Security Community blueprint 2025 B.3.9. Enhance ASEAN capacity to address transnational crimes 
and transboundary challenges 
i.  Strengthen existing ASEAN mechanisms to consider preventive management to effectively address these 
new challenges, including working with Dialogue Partners, UN and other relevant bodies with the consent of 
countries concerned; 
ii.  Convene special meetings, as and when necessary, at Senior officials level to address challenges of 
transboundary or transnational nature such as haze pollution, pandemics, transnational organized crimes, irregular 
movement of persons, hazardous waste, oil spill incidents, trafficking in wildlife and timber; and 
iii.  Promote studies by think-tanks, universities and other relevant academic institutions to identify new and 
transboundary challenges arising from non-traditional security issues. 
651 For instance, ASEAN Working Group on Climate Change (AWGCC) and ASEAN Climate Change Initiative 
(ACCI) are meant to be consultative platform to further strengthen regional coordination and ASEAN Heritage 
Park (AHP) Programme is one of the most successful programs in regional cooperation. Fina Astriana, ASEAN 
Response to Climate Change, ASEAN Studies Program   https://thcasean.org/read/blog/118/ASEANs-Response-
to-Climate-Change  
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and utilization of Coal and Clean Coal Technology (CCT)652 to reduce harsh substances 

emission.653 The objective of ASEAN’s Coal and CCT is to promote cleaner coal use, 

encourage the use of CCT, and build the perception of coal as cleaner fuel due to the CCT.654 

This clearly shows that coal will continue to be a significant source of energy generation in 

ASEAN. The energy demand in the region is expected to increase by 60 percent by 2040, and 

coal will constitute 40 percent of this growth.655 Many climate change initiatives, specifically 

the Coal and CCT, seem like greenwashing measures rather than real commitments for emission 

reduction.656  

What is Clean Coal Technology (CCT)? It is the Carbon Capture Storage (CCS) 

technology that captures carbon dioxide and stores it underground.657 Can coal ever be cleaned? 

How clean is regarded as clean? The use of “clean” term is ambiguous and misleading to a 

certain degree. There are big supporters and strong dissents. The supporters are major coal 

investors and countries with abundant coal resources claiming that coal is a cost-effective 

source of energy and the CCT is efficient enough. The environmentalists, activists, and local 

communities see it otherwise. The arguments against the CCT are two folds: CCT does not 

 
652 Septia Buntara, The Challenges of Clean Coal Technology in ASEAN, ASEAN CENTER FOR ENERGY (Nov. 30, 
2016),  http://www.aseanenergy.org/blog/the-challenges-of-clean-coal-technology-in-asean/  
653 Clean Coal Technologies, Carbon Capture & Sequestration, WORLD NUCLEAR ASSOCIATION (Nov. 2018), 
http://www.world-nuclear.org/information-library/energy-and-the-environment/clean-coal-technologies.aspx  
654 Coal and Clean Coal Technology, ASEAN Center for Energy, http://www.aseanenergy.org/programme-
area/cct/  
655 The ASEAN Post Team, Clean Coal Clean Enough?, THE ASEAN POST (Nov. 6, 2018) 
https://theaseanpost.com/article/clean-coal-clean-enough  
656 Fred Pearce, Greenwash: Why ‘Clean Coal’ is the Ultimate Climate Change Oxymoron, THE GUARDIAN 
(Feb.26, 2009),  https://www.theguardian.com/environment/2009/feb/26/greenwash-clean-coal; Fred Pearce, 
Time to Bury the ‘Clean Coal’ Myth, THE GUARDIAN (Oct. 30, 2008),  
https://www.theguardian.com/environment/2008/oct/30/fossilfuels-carbonemissions; and Polly Michelle 
Cunanan, Clean Coal Explained: What It Is and Is It Really Sustainable?, ECO-WARRIOR (Apr. 1, 2018),  
https://ecowarriorprincess.net/2018/04/clean-coal-explained-what-it-is-and-is-it-really-sustainable/  
657 “Clean coal technologies can be implemented during four steps of coal processing: precombustion, combustion, 
post-combustion, and conversion. When the industry currently speaks of clean coal, they are typically referencing 
carbon capture and sequestration/storage. This is done at integrated gasification combined cycle (IGCC) plants 
and results in a synthetic gas that creates steam as it is cooled, which is used for electricity generation.” Laurie E. 
Winston, Clean Coal Technology: Environmental Solution or Greenwashing? Ohio University, Program of 
Environmental Studies, 42 (2009), 
https://etd.ohiolink.edu/!etd.send_file?accession=ohiou1251224628&disposition=inline  
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resolve environmental damages resulting from coal processing, essentially coal extractions,658 

and CCT itself is not a reliable or even viable technology.659 As the arguments continue, the 

environmental damages to the global climate, ecosystems, and human health persist.660 

All ASEAN instruments are highly criticized for being all talk but no action.661 All of 

them are soft laws with no binding effect, which leads to implementation deficits. Raman 

Letchumanan, Head of the Environmental Division of ASEAN Secretariat, stated that ASEAN 

adopted the broad-based approach—voluntary and appropriate mitigating actions. Koh and 

Bhular indicated two important aspects that have been discussed earlier as weaknesses of the 

ASEAN structure: ASEAN’s role is limited to policymaking and adoption of soft law measures 

and the implementation of such has to be at a national level where ASEAN Way cannot enforce 

or interfere with the state’s jurisdiction.662 Asian Development Bank (ADB) also observed that 

ASEAN plans need an actual implementation and need to be more proactive.663  

 In the international context, all ASEAN member states signed and ratified the UNFCCC 

and Kyoto Protocol to stabilize GHGs emissions at an acceptable level to prevent danger to the 

climate system.664 However, certain aspects contribute to the climate change regime’s struggle 

to keep pace with its goal. 

First, the regime establishes a clear separation between developed and developing 

countries on the principle of common but differentiated responsibilities.665 All ASEAN 

member states are not obliged to reduce their emissions. The commitment is based on a 

 
658 For example, water pollution is caused by drainage system of coal mining that release other toxic substances 
and heavy metals such as mercury, lead, arsenic or selenium. See detailed study in  R. K. Tiwary Environmental 
Impact of Coal Mining on Water Regime and Its Management, 132 WATER AIR SOIL POLLUT 185, 187 (2001). 
659 Winston, supra note 657, at 72-89.  
660 Isabelle Esterman, Southeast Asia’s Coal Boom Could Cause 70,000 Deaths per Year by 2030, MONGABAY 
(Jan. 16, 2017),  https://news.mongabay.com/2017/01/southeast-asias-coal-boom-could-cause-70000-deaths-per-
year-by-2030-report-says/; and Juliet Perry, Southeast Asia Air Pollution Deaths Could Triple, CNN (Jan. 13, 
2017), https://www.cnn.com/2017/01/12/asia/southeast-asia-pollution-coal-report/index.html  
661 Koh Kheng-Lian & Bhullar, supra note 633, at 290. 
662 Id. at 290-291. 
663 ADB, THE ECONOMICS OF CLIMATE CHANGE IN SOUTHEAST ASIA: A REGIONAL REVIEW 90 (2009).  
664 UNFCCC Art 2. 
665 UNFCCC Article 3.1 
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voluntary basis without real constraints. In ASEAN, the significant barriers are the lack of 

interest and the disparity in member states’ economies.666 Singapore and Brunei are wealthy 

but heavily depend on fossil fuels. Malaysia, Thailand, Indonesia, the Philippines, and Vietnam 

are developing and looking for cheap energy sources to feed their up-growing economic 

growth. Laos, Myanmar, and Cambodia are far behind but looking forward to catching up with 

others. 

Second, the regime covers less than 15 percent of worldwide emissions given the 

exemption of developing states, the U.S. failure to ratify, and the withdrawal of Canada, Russia, 

and Japan.667 It cannot prevent the free-rider and carbon leakage problems. Those who do not 

have an obligation to reduce emissions, like ASEAN member states, will condition their 

commitments upon more financial and technical aids. 

Third, the sharing resources mechanism such as Clean Development Mechanism 

(CDM)668 is slowly and not steadily developed.669 There is a significant risk that the developed 

states will not commit enough to make the mechanism work.670 

As the Conference of the Parties to UNFCCC continues, the same problems reappear 

without an optimal solution. ASEAN member states expressed their commitments during the 

COP, provided that there are financial and technological aids.671 The promises from ASEAN 

member states to reduce carbon energy use would never be kept due to the carbon leakage 

problem unless there could be more concrete and substantial commitments from developed 

countries for technological and financial support. For instance, after making the ideal statement 

 
666 Zhi Hua Lee et al, supra note 590, at 79. 
667 TIROLE, supra note 373, at 207. 
668 Kyoto Protocol Article 12 https://unfccc.int/process-and-meetings/the-kyoto-protocol/mechanisms-under-the-
kyoto-protocol/the-clean-development-mechanism  
669 Whitehead, supra note 564, at 146. 
670 Michael Grubb, Doha’s Dawn, 13 CLIMATE POLICY 281, 281-84 (2013). 
671 For example: Cambodia’s Statement  
https://unfccc.int/sites/default/files/cop21cmp11_leaders_event_cambodia.pdf ; Indonesia’s Statement, 
https://unfccc.int/sites/default/files/cop21cmp11_leaders_event_indonesia.pdf ;  
The Philippines’s Statement,  https://unfccc.int/sites/default/files/cop21cmp11_leaders_event_philippines.pdf ; 
Thailand’s Statement,  https://unfccc.int/sites/default/files/cop21cmp11_leaders_event_thailand.pdf  
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during COP21 in 2015,Thailand has pursued two more coal-fired power plant projects and coal 

purchase deals with the U.S.672 Tirole believed that it is part of the common belief as an 

incentive to delay the reform because if the states do less today, they will obtain better deals 

tomorrow.  

The stronger the country relies on fossil fuel, the better its bargaining 
position will be to demand for compensation for joining the agreement 
tomorrow. The international community will be obliged to grant them 
higher and larger transfer.673  
 

As for promises by developed states for aids and technological and financial transfer, 

there are no specific and concrete details regarding their contribution shares; thus, the collective 

promise is unlikely to be kept.674 The special treatment given to the developing countries—they 

are not subject to the same monitoring, notification, and verification process as developed 

countries—gives the developed countries the excuse for not keeping their promises.675 

 

2.4 Conclusion and future development 

Studies show that the current emission level is hazardous. We need concrete actions and 

new technologies. We must reach a negative emission level by 2050—the absorption of carbon 

by carbon sink must exceed the emissions. It means that the current global effort is not enough. 

The existing system cannot fix the carbon leakage problem. New negotiations focusing on 

economic efficiency, an incentive to respect the commitment, and fairness are needed.676 

Environmental measures alone achieve a marginal outcome unless it is tied with economic 

incentives and trade measures.677 The ASEAN member states still fail to view trade measures 

 
672 Wasamon Audjarint, PM Strikes Deals on US Trip, THE NATION (Oct. 4, 2017),  
http://www.nationmultimedia.com/detail/politics/30328384; and Teeranai Charuvastra, Experts Raise Alarm Over 
Prayuth-Trump Coal Deal, KHAOSOD (Oct. 4, 2017), http://www.khaosodenglish.com/politics/2017/10/04/expert-
raises-alarm-prayuth-trump-coal-deal/  
673 TIROLE, supra note 373, at 203.  
674 Id. at 211.  
675 Id. at 212.  
676 Id. at 228. 
677 Zhi Hua Lee et al, supra note 590, at 80. 
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such as standard setting, carbon pricing, or carbon tax as essential elements in addressing 

climate change due to the fear of bearing the burden and losing the competitive advantages in 

the market.678 

How to stop carbon leakage? The only way is to employ a carbon pricing approach by 

internalizing the emissions into the production cost. Only a global accord for one common 

standard for the internalization of carbon will eliminate the carbon leakage problem and resolve 

global climate change.679 Nevertheless, it is complicated because no central supranational 

authority can implement and enforce the expected standard to manage the common good. 

How to make everybody accountable for the emissions on an equitable basis? It is 

undeniable that for developing countries’ burden to cope with climate change measures, the 

technological transfer is necessary to mitigate and adapt. Still, the IPRs, investment conditions, 

and the absorptive innovation capacity are the barriers that deter efficient adaptation and 

mitigation actions.680 However, the principle of common but differentiated responsibility 

should be reconsidered regarding the extent to which developing countries have a right to 

pollute on the equitable ground. It is widely cited that developed countries had polluted their 

ways to development; thus, the developing countries should have equitable rights to do the 

same. The emission made by developing countries is necessary for survival and development. 

This is the issue of human rights to development and environmental ethics. Whether polluting 

the environment is justifiable on development ground and whether the emission contributed to 

the climate change is genuinely for equitable development in domestic affairs.  

First, at present, is the right to develop by polluting the planet justifiable at all in terms 

of environmental justice? Each state is conscious of climate change consequences based on 

 
678 See also Vincent P. Yu, Developing Countries Perspective on Carbon-Based Competitiveness, Trade, and 
Climate Change Linkages, DFID EEDP Paper, at 1, 5 (Oct.2009). 
679 TIROLE, supra note 373, at 202. 
680 Chatham House, IPRs and the Innovation and Diffusion of Climate Technologies: Workshop Report, ( London : 
Chatham House 2007). 
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scientific facts and fully aware that there are alternative energy sources. Is it still justifiable to 

claim that others had done it before, even though they might not have known the consequences 

of their actions at the time? Can wrongdoing in the past by others be a justification for 

wrongdoing today? 

Second, the nation’s economic growth does not signify the overall development of the 

whole country in terms of social welfare, education, and equitable allocation of wealth. For 

instance, in many member states, megaprojects on coal-fired power plants are initiated to feed 

power for the up-growing urban megacities and industries that benefit a small group of people. 

The economic growth is enjoyed by a small group of elites, but the environmental expense is 

borne by all—mostly the poor. The emission remains “luxury emission.” Thus, the right to 

development on equitable ground in the international context does not consider the complexity 

of environmental justice in each country’s circumstances. The principle could serve as a 

loophole for carbon leakage. As long as there is no market control of carbon, there will always 

be investors in these resources either within their territories or elsewhere—mostly in developing 

countries where the defense of “right to development” can be used. 

 

3.  MARINE POLLUTION AND NEW TRANSBOUNDARY CHALLENGE: THE 

CASE STUDY OF THE PRODUCTION AND DISPOSAL OF PLASTIC AND 

MICROPLASTIC 

Plastics debris in the ocean is a new transboundary pollution challenge. The discussion 

seeks to address how the plastic problem is associated with ASEAN, the underlying cause, the 

effects of plastic pollution on the environment and human health, and the existing legal 

mechanism to address the problem in regional and international contexts. Deficient waste 

management may contribute to the problem, but the underlying cause is massive plastic 

production. Plastics are the resources that give substantial comparative advantages to the region 
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for trade competition since the plastic industry is one of the top exports of the region. For this, 

ASEAN faces a dilemma between saving the environment or growing the economic sector. It 

lacks the concrete mechanism and legal instrument to tackle the problem at its roots 

 

3.1 Plastic marine pollution 

In recent years, a new waste problem contaminating rivers and oceans—plastic and 

microplastic—has taken the limelight. Plastic production and disposal threaten marine 

biodiversity and food safety, and security and contribute to climate change risks in regional and 

global contexts. 

Plastic constitutes 80–85% of marine litter, and it has continued to increase significantly 

in the past decades.681 The United Nations Environment Programme (UNEP) estimates that 

over 300 million tons of plastic are produced every year, but only nine percent of plastic has 

been recycled—the rest remains in the environment, and at least eight million tons of plastic 

ending up in the oceans every year.682 At the current rate of dumping, the study expects that 

plastic in the ocean will double to 250 million tons by 2025, and there will be more plastic than 

fish (by weight) by 2050.683 

The plastic debris from land-based activities—discharge from industries and municipal 

waste stream leaking into the ocean—becomes a transboundary environmental challenge.684 

According to a study, 95% of plastic in the ocean comes from ten main rivers, eight of which 

are in Asia—Yangtze, Yellow, Hai, Pearl, and Amur rivers in China; Mekong in Southeast Asia 

running through Thailand, Laos, Myanmar, Cambodia, and Vietnam; Ganges river in India; and 

 
681 Helen S. Auta et al, Distribution and Importance of Microplastics in the Marine Environment: A Review of the 
Sources, Fate, Effects, and Potential Solutions, Environment International, 102 ENVIRON. INT. 165, 166 (2017). 
682 Our Planet is Drowning in Plastic Pollution, UN ENVIRONMENT  
https://www.unenvironment.org/interactive/beat-plastic-pollution/  
683 The New Plastic Economy: Rethinking the Future of Plastics, WEF, 7 (2016), 
http://www3.weforum.org/docs/WEF_The_New_Plastics_Economy.pdf  
684 Won J. Shim & Richard C. Thompson, Microplastics in the ocean, 69 AECT 265, 265–268 (2015).  
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Indus River running through Pakistan India and China.685 Ocean Conservancy, a U.S. 

environmental nonprofit organization, reported that about 60% of plastic trash in the ocean 

comes from five Asian countries—China, Indonesia, Philippines, Vietnam, and Thailand.686 

Five Southeast Asian countries687—Indonesia, Philippines, Vietnam, Thailand, and Malaysia 

are among the top 10 countries worldwide ranked by mass of mismanaged plastic waste.688 

These studies suggest that ASEAN member states are among the world’s leading sources of 

plastic pollution. 

Several main rivers are the significant water sources for the communities and the routes 

to the ocean for plastic trash stream and other toxic substances in the region. Mekong, the 12th 

longest river in the world and a significant source of water supply for consumption, hydropower 

generation, agriculture, and fishing in the Southeast Asia region, is also one of the most polluted 

rivers from plastic waste dumped or leaked from the member states along the Mekong basin.689 

Citarum, situated in Bandung West Java, Indonesia, is filled with industrial toxic waste and was 

listed as the world dirtiest river by World Bank—the mercury level is 100 times more than legal 

limits, and the lead level is 1000 times more than the U.S. safe drinking water standard.690 

 
685 Christian Schmidt et al., Export of Plastic Debris by Rivers into the Sea, 51 ENVIRON. SCI. TECHNOL. 11246, 
12246-12253 (2017); and Prachi Patel, Stemming the Plastic Tide: 10 Rivers Contribute Most of the Plastic in the 
Oceans, SCIENTIFIC AMERICAN (Feb. 1, 2018), https://www.scientificamerican.com/article/stemming-the-plastic-
tide-10-rivers-contribute-most-of-the-plastic-in-the-oceans/  
686 Stemming the Tide: Land-Based Strategies for a Plastic-Free Ocean, OCEAN CONSERVATORY AND MCKINSEY, 
3 (2017), https://oceanconservancy.org/wp-content/uploads/2017/04/full-report-stemming-the.pdf  
687 “The five ASEAN member states collectively contributed 8.9 million metric tons of mismanaged plastic waste, 
defined as material that is either littered or inadequately disposed in dumps or open, uncontrolled landfills. 
Mismanaged waste could eventually enter the sea via inland waterways, wastewater outflows, and transport by 
wind or tides” Maizura Ismail, Deaths by Plastic Waste, THE ASEAN POST (Aug. 12, 2018), 
https://theaseanpost.com/article/death-plastic-waste  
688 Top 20 Countries Ranked by Mass of Mismanaged Plastic Waste https://www.earthday.org/2018/04/06/top-
20-countries-ranked-by-mass-of-mismanaged-plastic-waste/  
689 “Plastic-fed lifestyles are proliferating across the Mekong neighborhood. An estimated 200 tonnes of plastic 
waste is being dumped into Myanmar’s waterways every day. Cambodian households use ten times more plastic 
than their counterparts in more developed economies, and plastic has become a challenge to increasingly 
prosperous Laos” The World’s Plastic Crisis in The Mekong Region, Mekong Eye (June 4, 2018), 
https://www.mekongeye.com/2018/06/04/the-worlds-plastic-crisis-in-the-mekong-region/; and Van Dat, Mekong 
Swimmer ‘Drowns’ in Trash, THE NATION (Jan. 19, 2015),  http://www.nationmultimedia.com/life/Mekong-
swimmer-drowns-in-trash-30252037.html  
690 Indonesia Scrubbing the ‘World's Dirtiest River’, ST (Mar. 2, 2018), https://www.straitstimes.com/asia/se-
asia/indonesia-scrubbing-the-worlds-dirtiest-river; and Downstream Impacts of Water Pollution in the Upper 
Citarum River, West Java, Indonesia: Economic Assessment of Interventions to Improve Water Quality, ADB AND 
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Mariloa, flowing through Manila in the Philippines, contains toxic discharges from industries, 

untreated residential wastes, and plastic wastes.691 Irawaddy river in Myanmar and Choapraya 

river in Thailand also share the same polluting path.692  

Apart from the industrial discharge of plastic particles used in the production process of 

products,693 plastic leakage from inland waterways to the ocean also occurred due to the 

deficiency or the lack of household waste collection, treatment, disposal, and recycle in the 

region. The problem is aggravated by the increase of plastic production and consumption in the 

enlarging economies. Joi Danielson, programme director of Oceans Plastics Asia at Systemiq, 

said “You’re battling against this constantly growing target”—while the plastic consumption is 

growing along the income, especially in the mega-cities, only 40% of garbage is collected with 

few resources to deal with waste management.694 According to Nguyen Hong Tien, director of 

the ministry’s Administration of Technical Infrastructure, only a few cities in Vietnam have 

wastewater treatment plants, and the drainage system is inadequate.695  

 Southeast Asia has the richest marine biodiversity on our planet. For example, Indonesia 

hosts a marine mega-biodiversity called “Amazon of the Ocean” with various coral reefs, 

mangroves, and the marine ecosystem.696 It also had the highest rate of plastic pollution, around 

 
THE WORLD BANK (2013), 
http://documents.worldbank.org/curated/en/137801468044659895/pdf/851940WSP0Box300West0Java0Indones
ia.pdf  
691 “Based on the Institute for the Advanced Study of Sustainability’s Policy Brief report, pollution levels in Metro 
Manila’s rivers are so high that “they could be considered open sewers.” Pamela Victor, Southeast Asia’s Stream 
of Polluted Rivers, THE ASEAN POST (Nov. 14, 2017),  https://theaseanpost.com/article/southeast-asias-stream-
polluted-rivers  
692 Id. 
693 Industrial discharge containing plastic particles can be the discharge without treatment or ineffective treatment. 
Plastic particles including other additives are used in many industries such as cosmetic, textiles, and plastic 
products which will be discussed further in section 3.2 concerning the root cause and effect of plastic.  
694 Plastic Wasteland: Asia’s Ocean Pollution Crisis, THE STAR (June 5, 2018),  
https://www.thestar.com.my/news/regional/2018/06/05/plastic-wasteland-asias-ocean-pollution-crisis/  
695 Waste Water Treatment Badly Needed in Southeast Asia, ECO-BUSINESS (Oct. 13, 2011) https://www.eco-
business.com/news/waste-water-treatment-badly-needed-in-southeast-asia/  
696 GRI, Indonesia’s Plan of Action on Marine Plastic Debris 2017-2025, Executive Summary Deputy of Human 
Resources, Science and Technology, and Maritime Culture Affairs (2017) in Markus T. Lasut et al, From Coral 
Triangle to Trash Triangle—How the Hot Spot of Global Marine Biodiversity is Threatened by Plastic Waste, in 
PROCEEDING OF THE INTERNATIONAL CONFERENCE ON MICROPLASTIC POLLUTION IN THE MEDITERRANEAN SEA 
107, 107 (M.Cocca et al eds., 2018). 
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3.22 million tons of plastic in 2010.697 The regional ocean is suffocating from plastic debris.698 

The plastic debris intensively circulates in the regional marine environment and spread 

throughout the world ocean. Thus, it is one of the leading transboundary environmental 

pollutions that deserve regional and global attention to address the root causes of the problem. 

 

3.2  Root causes: Plastic production and disposal  

In ASEAN, the production and consumption of plastic grow along with trade growth, 

consuming society, and urban lifestyles. ASEAN contributes to plastic production and trade in 

two ways: producing and exporting plastic products and other products containing plastic 

particles.  

Plastic products are among the top five ASEAN export sectors699 and continue to grow 

along with the ASEAN Free Trade Agreements.700 Plastic is made of two essential components, 

Ethylene and Propylene, byproducts produced from natural gas, oil, and coal.701 As plastic 

production is part of the fossil-fuel supply chain, many fossil-fuel companies or their 

subsidiaries also produce plastic resins and products.702 In Asia, China is the leading producer 

of propylene from coal.703 Southeast Asia is one of the regions abundant in oil and gas 

 
697 Jenna R. Jambeck et al, Plastic Waste Input from Land to Ocean, 347 SCIENCE 768 ,768-771 (2015).  
698 River Plastic Emission to the World’s Ocean, THE OCEAN CLEANUP  
https://www.theoceancleanup.com/sources/  
699 “One of ASEAN’s top export sectors by value is plastics and plastic products earning US$ 39.3 billion in export 
revenues in 2013, the International Trade Statistics reported.” Thailand, Indonesia, Malaysia, Singapore and 
Vietnam are the top producers and exporters. Worldwide plastics industry: ASEAN countries rediscover their 
strengths, https://www.plastics.gl/exhibit/worldwide-plastics-industry-asean-countries-rediscover-their-
strengths/; and Southeast Asia’s Top Product Export Sectors (2013), http://bdg-asia.com/southeast-asias-top-
export-sectors-2013/  
700 Lilian Meyer, ASEAN’s Plastics Industry is Thriving – Free Trade Agreements Offer New Opportunities, BDG-
Asia (May 30, 2016),  http://bdg-asia.com/aseans-plastics-industry-is-thriving-free-trade-agreements-offer-new-
opportunities/  
701 Roland Geyer et al., Production, Use, and Fate Of All Plastics Ever Made, 3 Science Advances e1700782, 
(2017); and How Plastic are Made, https://plastics.americanchemistry.com/How-Plastics-Are-Made/  
702 For example, DowDuPont, Exxon- Mobil, Shell, Chevron, BP, and Sinopec — are all integrated companies 
that produce both fossil fuels and plastics. The Production of Plastics and Petrochemical Feedstocks, CIEL, at 1, 
3-4 (2017), http://www.ciel.org/wp-content/uploads/2017/09/Fueling-Plastics-Fossils-Plastics-Petrochemical-
Feedstocks.pdf  
703 Fueling Plastics: How Fracked Gas, Cheap Oil, and Unburnable Coal are Driving the Plastics Boom, CIEL 
(2017) https://www.ciel.org/wp-content/uploads/2017/09/Fueling-Plastics-How-Fracked-Gas-Cheap-Oil-and-
Unburnable-Coal-are-Driving-the-Plastics-Boom.pdf  
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resources.704 Petrochemical industries are the leading economic sectors in the region. In 

ASEAN, Singapore hosts petrochemical complexes and invests in ExxonMobil, the integrated 

company producing both oil and plastic. Thailand has a state-owned PTT Global Chemical 

Company, the largest petrochemical and refining group producing Ethylene, Olefins, and other 

plastic resins.705 Malaysia also owns Petronas and undertakes two joint venture projects to 

develop the Refinery and Petrochemical Integrated Development project.706 The petrochemical 

and plastic industries are blooming in the region. Since the environmental cost is not 

internalized, plastic is regarded as cheap material creating high demand in production and 

consumption.  

Small particles “microplastics” are used in many productions of goods that ASEAN 

member states are the major producers and exporters. Microplastics, minuscule plastic particles 

smaller than 5 mm in size, are invisible threats. There are two sources of microplastics. The 

primary source is microscopic plastic particles (including microfibers, microbeads, and plastic 

pallets) that are used as ingredients in the industrial production of goods such as cosmetics, 

cleansers, toothpaste, shower gels, scrubs, and synthetic clothing and textiles.707 The secondary 

source is the commonly used plastic articles exposed to external environmental factors such as 

sunlight and temperature.708 Over time, they disintegrate and end up as microplastics.709 In 

short, plastics will eventually break down into microplastics. 

The clothing and textile industry is one of the most dynamic and prime productions and 

exports in the region—since the 1970s, it has been one of ASEAN’s largest export-oriented 

 
704 Brunei’s whole economy depends on crude oil exportation. Thailand, Malaysia, Indonesia, Singapore, 
Phillipines are major oil refineries of the region.   
705 PTT, https://www.pttgcgroup.com/en/markets/olefins  
706 Refinery and Petrochemical Integrated Development project, https://oxfordbusinessgroup.com/news/foreign-
investment-malaysia’s-petrochemicals-industry-gains-momentum  
707 Matthew Cole et al, Microplastics as Contaminants in the Marine Environment: a Review, 62 MAR. POLLUT. 
BULL. 2588, 2588-97 (2011); and Carme Alomar et al, Microplastics in The Mediterranean Sea: Deposition in 
Coastal Shallow Sediments, Spatial Variation and Preferential Grain Size, 115 MAR. ENVIRON. RES. 1, 1-10 
(2016). 
708 Cole et al, supra note 707.  
709 Id.  



 149 

industries.710 The textile industry has been discharging toxic wastes, including microplastic 

particles used as components fabricating synthetic clothes, into the member states’ waterways. 

In most cases, industries discharge untreated or maltreated wastewater due to their malpractices, 

ignoring the negative externalities. For instance, about 20,000 tons of waste and 340,000 tons 

of wastewater, primarily from 2,000 textile factories, are disposed of daily and directly into the 

waterways of the Citarum River.711 In the past, Citarum was once clean and pristine. Until the 

1980s, the new industrial zone of 2,000 factories, including at least 200 textile factories, had 

emerged and provided jobs in the area.712 For many years, the Indonesian government had 

allowed the factories to release wastewater into the river provided that it does not contain 

banned industrial chemicals.713 The government did not impose stricter standards probably 

because it was afraid that smaller factories could not bear the cleaning cost and end the 

business.714 Recently, the Indonesian government has made efforts to clean up the rivers and 

revoke permits of any factories releasing toxic discharge in the rivers.715 To date, Indonesia 

ranks among the top ten clothes and textiles producers in the world.716 The economic growth 

 
710 ASEAN Industry Focus https://asean.org/?static_post=industry-focus  
711 Dikanaya Tarahita & Muhammad Zulfikar Rakhmat, Indonesia’s Citarum: The World’s Most Polluted River, 
THE DIPLOMAT (Apr. 28, 2018), https://thediplomat.com/2018/04/indonesias-citarum-the-worlds-most-polluted-
river/  
712 Indonesia Scrubbing the ‘World’s Dirtiest River’, ST (Mar. 2, 2018), https://www.straitstimes.com/asia/se-
asia/indonesia-scrubbing-the-worlds-dirtiest-river  
713 Decree of the State Minister for Populations and Environment No. no. KEP- 03/MENKLH/II/1991, 
http://extwprlegs1.fao.org/docs/pdf/ins2416.pdf See also Tjandra Setiadi, Industrial Wastewater Management in 
Indonesia, PSLH , http://wepa-db.net/3rd/en/meeting/20170926/pdf/26_3-03_Indonesia.pdf  
714 Debbie M. Price, Worse for Wear: Indonesia’s Textile Boom, UNDARK (Febr. 23, 2017),  
https://undark.org/article/indonesia-textiles-citarum-river-pollution/ ; and Jack Hewson, Pollution Flows Freely in 
Indonesia's Rivers, ALJAZEERA (Nov. 21, 2013), https://www.aljazeera.com/indepth/features/2013/11/pollution-
flows-freely-indonesia-rivers-2013112013166643513.html  
715 Safri Burhanuddin, a Deputy Coordinating Maritime Affairs Minister, told Channel NewsAsia in an interview 
at his office that “the hardest challenge for authorities is tackling industrial waste because only 10 per cent of 
factories along the river put their waste through a wastewater management plant.” Chandni Vatvani, The Toxic 
Waste that Enters Indonesia’s Citarum River, One of the World's Most Polluted, CHANNEL NEWSASIA (Apr. 14, 
2018) https://www.channelnewsasia.com/news/asia/indonesia-citarum-river-worlds-most-polluted-toxic-waste-
10124436  
716 Textile Industry Indonesia, INDONESIA-INVESTMENT (June 6, 2016), https://www.indonesia-
investments.com/business/industries-sectors/textile/item6896?  
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from textile industries provides the world with cheap clothes but with a profoundly high 

environmental cost.717  

The underlying problems are the increase of plastic production due to comparative 

advantages and the lack of political will to internalize environmental costs or enforce stricter 

standards due to economic incentives. For the disposal of plastic waste, the region suffers from 

the mismanagement of plastic waste disposal and the lack of infrastructure and technology to 

efficiently treat wastewater before releasing it into the environment. In most cases, it is because 

of the lack of political will to enforce stricter environmental standards and invest in those 

cleaning infrastructures because cleaning does not make profits. Nevertheless, even in the best 

circumstances, the current technology of wastewater treatment may not completely prevent 

microplastics from leaking into the waterways and eventually the ocean. A 2016 study of one 

plant shows that despite claims for high waste reduction rates, it still releases 65 million 

microplastics into the receiving water every day.718 There is also byproduct leakage from 

washing synthetic clothes—microfiber plastics are released in each wash.719 Thus, plastics and 

microplastics end up in the ocean through drainage or sewage system of manufacturers, runoff, 

and household wastewater. 720 

 

3.3 Effects of plastic and microplastics 

Plastic production and disposal have significant effects on the environment, marine 

biodiversity, human food and health, and the economy.  

 
717 Another example is the city of Manado, medium sized city with a dense population situated next to the Manado 
Bay and Buaken Island which is one of the world-class diving destination, is origin of the stream of mismanaged 
waste entering the ocean every day. Rivers flow to Manado Bay is full of trash, especially plastic waste. Lasut et 
al, supra note 696, at 109-110. See also Kathleen Webber, How Fast Fashion Is Killing Rivers Worldwide, 
ECOWATCH (Mar. 22, 2017), https://www.ecowatch.com/fast-fashion-riverblue-2318389169.html  
718 Fionn Murphy et al., Wastewater Treatment Works (WwTW) as a Source of Microplastics in the Aquatic 
Environment, 50 ENVIRON. SCI. TECHNOL. 58000, 5800-5808 (2016) in Karen Graham, Removing Microplastic in 
Tap Water Starts at Treatment Plants, DIGITAL JOURNAL (Sep. 7, 2017)  http://www.digitaljournal.com/tech-and-
science/technology/removing-microplastics-from-tap-water-starts-at-treatment-plants/article/501870  
719 Id. 
720 Cole et al, supra note 707, at 2588–2597.  
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Plastic production contributes to climate change. Plastic is made of petroleum 

byproducts and natural gas.721 The more we use plastic, the more we use oil and gas, but the 

more we move away from fossil fuels, the more we move away from single-use plastics. 

Furthermore, researchers from the University of Hawaii recently published a study showing 

that plastics, once break down and expose to certain elements, release methane and ethylene—

significant greenhouse gases contributing to global climate change.722 Thus, the emission 

occurs not only during the production but also from the end products.   

Plastic debris in any form pollutes inland water resources and the world ocean—from 

the Arctic to the Antarctic.723 Because microplastics are floatable and persistent, they are easily 

dispersed by the ocean current.724 They are found on beaches, the sea, and deep-sea beds.725  

Plastic litter in the ocean or rivers has adverse effects on marine biodiversity and animals 

from the smallest to the biggest beasts. It contaminates mangroves, seabed, and coral reefs. 

Coral reefs are covered and cut by plastic wastes blocking them light and oxygen and leaving 

them vulnerable to infection.726 The International Union for Conservation of Nature (IUCN) 

reported that marine plastic pollution affected at least 267 species by ingestion, suffocation, and 

entanglement.727 Marine animals mistake plastic waste for their food, and once their stomachs 

 
721 Geyer et al., supra note 701.  
722 Sarah-Jeanne Royer et al., Production of Methane and Ethylene From Plastic in the Environment, 13 PLoS 
ONE (2018), https://journals.plos.org/plosone/article/file?id=10.1371/journal.pone.0200574&type=printable; and 
Shannon Waters, New Study Shows Plastics Release Greenhouse Gases, Contributing to Climate Change, 
SURFRIDER FOUNDATION (Aug. 10, 2018) https://www.surfrider.org/coastal-blog/entry/new-study-shows-plastic-
as-source-of-greenhouse-gases-potentially-contribut  
723 Cole et al, supra note 707, at 2588–2597; and Maritime Organization, Plastic Particles in the Ocean may be as 
Harmful as Plastic Bags, Report Says, IMO ( Apr. 27, 2015).   
724 Diego Gomes de Carvalho et al, Microplastic pollution of the beaches of Guanabara Bay, Southeast Brazil, 
128 OCEAN & COASTAL MANAGEMENT 10, 10-17 (2016). 
725 Anthony Gallagher et al, Microplastics in the Solent Estuarine Complex, UK: An Initial Assessment, 102 MAR. 
POLLUT. BULL. 243, 243-49 (2016). 
726 Joleah B. Lamb et al, Plastic Waste Associated with Disease on Coral Reefs, 359 SCIENCE 460, 460-462 (2018); 
and Damian Carrington, Billions of Pieces of Plastic on Coral Reefs Send Disease Soaring Research Reveals, THE 
GUARDIAN (Jan. 25, 2018), https://www.theguardian.com/environment/2018/jan/25/billions-of-pieces-of-plastic-
on-coral-reefs-send-disease-soaring-research-reveals  
727 Florian Thevenon et al., Plastic Debris in the Ocean : The Characterization of Marine Plastics and their 
Environmental Impacts, IUCN Report (2014) 
https://www.researchgate.net/publication/269405308_Plastic_Debris_in_the_Ocean_The_Characterization_of_
Marine_Plastics_and_their_Environmental_Impacts_Situation_Analysis_Report  
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are filled with plastic, it can cause deaths by infections, internal injuries, reduced ability to 

swim, and starvation.728 In Southeast Asia, the number of endangered marine animals killed 

with large amounts of plastic in their stomachs are rising in recent years and will continue to 

increase if ASEAN takes no effective action.729 In 2016, an Indonesian Coelacanth, a rare and 

vulnerable species that was once thought to be extinct, was found dead off the coast of Indonesia 

with plastic wraps of Lay’s Potato Chips in its intestine.730 In June 2018, after the death of a 

pilot whale found on the beach in Songkhla, Southern of Thailand, it is revealed that the whale 

had ingested 80 pieces of plastic waste weighing eight kilograms in its stomach.731 In November 

2018, the recent victim is a 9.5 metered sperm whale found dead in Indonesia’s national park 

with 115 drinking cups, 4 plastic bottles, 25 plastic bags, and 2 flip-flops in its stomach.732 Thon 

Thamrongnawasawat, a marine biologist and lecturer at Kasetsart University, estimated that 

over 100 million marine animals are killed each year by plastic waste.733 

 The death of “iconic marine species”734 caused by large plastic debris is impactful, but 

it is just the tip of the iceberg. While common plastic trash such as all single-use plastic bags, 

straws, or wraps may be an evident problem, microplastics are an invisible threat. Dealing with 

microplastics is not as simple as waste management since they are too small to be removed 

from waste streams by most filtration systems. Indeed, microplastics can leak into the 

 
728 Marine Plastics, IUCN Issue Brief (May 2018) https://www.iucn.org/resources/issues-briefs/marine-plastics  
729 For example: A green turtle found in Chanthaburi, Thailand was also dead because of plastic shreds from 
fishing gear, rubber bands and other marine debris in its stomach. In August 2018, a whale shark was found dead 
having plastic wastes in its gills  on the Philippine shores of Tagum City in Davao del Norte. Lorraine Chow, 
Plastic Shreds, Rubber Bands and Balloon Pieces Found in Thai Turtle, ECOWATCH (June 11, 2018),  
https://www.ecowatch.com/turtle-plastic-waste-thailand-2577138477.html; and CNN Philippines, LOOK: Whale 
Shark Found Dead in Davao Del Norte, CNN (Aug. 9, 2018),  http://cnnphilippines.com/news/2018/08/09/Whale-
shark-dead-Davao-del-Norte-Tagum-City-plastic-pollution.html 
730 Howard Dryden, Coelacanth Found Full of Plastic, GLOBAL OCEANIC ENVIRONMENTAL SURVEY (Jan.  9, 
2018), https://www.goesfoundation.com/resources/posts/2019/january/coelacanth-found-full-of-plastic/  
731 Ismail, supra note 687.  
732 Dead Sperm Whale Found in Indonesia had Ingested ‘6kg of Plastic’, BBC (Nov. 20, 2018), 
https://www.bbc.com/news/world-asia-
46275742?ns_source=facebook&ns_campaign=bbcnews&ocid=socialflow_facebook&ns_mchannel=social&fbc
lid=IwAR3B4LPod2R_6kf16b-YFHDp3CFSdnR5JJAm23g1OFsBFXfl9yU8X1J6q-s  
733 Ismail, supra note 687. 
734 Matt McGrath, A Single Piece of Plastic Can Kill Sea Turtles, Says Study, BBC (Sept. 13, 2018),   
https://www.bbc.com/news/science-environment-45509822  
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environment both during the production process and by using the end products regardless of 

the waste treatment process. As the size decreases, the potential of absorption increases—more 

marine organisms are exposed to plastic particles’ ingestion.735 Marine organisms ingest the 

particles because they are mistaken for food.736 Microplastics can absorb other toxic substances 

in seawater737 and enter the food chain of marine animals from the smallest to the biggest: 

zooplankton, mussels, fish, turtles, shrimps, oysters, whales.738 Microplastics can cause 

pathological stress, false satiation, reproductive complications, blocked enzyme production, 

reduced growth rate, and oxidative stress.739 These health problems could lead to fish stock 

depletion and human food security problems. Eventually, humans—the end consumer is 

affected by marine plastic pollution either directly from seafood, sea salt,740 or water containing 

microplastics or indirectly by the potential risk of fish depletion.  

 Economic damages, direct or indirect, are inevitable. Losses occur in the fishing 

industry due to fish population decline and damage to fishing vessels and gears due to the 

debris. Losses also appear in the tourism industry due to declining aesthetic and sanitation 

values of the coastline driving away potential tourists, and in the transportation industry because 

of damage to vessels due to entanglement with debris.741 The clean-up operations also 

contribute to economic loss, especially if touristic sites have to be closed for the clean-up 

operation. For instance, from June to September 2018, Maya Bay, the famous tourist destination 

 
735 Shim & Thompson, supra note 684, at 265-268.  
736Oona M. Lönnstedt & Peter Eklöv, Environmentally Relevant Concentrations of Microplastic Particles 
Influence Larval Fish Ecology, Ecotoxicology, 352 SCIENCE 1213, 1213-16 (2016).  
737 Julia Reisser et al, Millimeter-Sized Marine Plastics: A New Pelagic Habitat for Microorganisms and 
Invertebrates, 9 PLoS One (2014), https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4062529/  
738 Cole et al, supra note 707, at 2588-97; and Pedro Ferreira et al, Effects Of Multi-Stressors on Juveniles of the 
Marine Fish Pomatoschistus Microps: Gold Nanoparticles, Microplastics and Temperature, 170 AQUAT. 
TOXICOL.89, 89-103 (2016).  
739 Rebecca Sutton, Microplastic Contamination in the San Francisco Bay, California, USA, 109 MAR. POLLUT. 
BULL. 230, 230-35 (2016). 
740 Donggi Yang et al, Microplastic Pollution in Table Salts from China, 49 ENVIRON. SCI. TECHNOL. 13622, 
13622–13627 (2015).  
741 Understanding Economic Benefits and Costs of Controlling Marine Debris in the APEC Region, APEC MARINE 
RESOURCES WORKING GROUP, at 1, 12 (2009). 
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in Thailand, was closed to clean up and restore coral reefs.742 The Philippines also closed its 

famous Boracay island for six months to improve the sewage systems.743 The UNEP estimates 

that the economic damage caused by plastic waste in the Asia-Pacific in tourism, fishing, and 

shipping industries is about 1.3 billion US dollars every year. The total economic damage to 

the world’s marine ecosystem amounts to at least 13 billion US dollars every year.744  

 

 3.4 Regional cooperation and legal framework within global context: the 

  potential of Basel and Stockholm Conventions 

ASEAN member states are the key contributors to the plastic pollution in the marine 

environment from the production and disposal of plastic and products containing microplastic 

particles.745 This global challenge has to be addressed within ASEAN cooperation and legal 

framework and in the international context.746 The problem is complex, encompassing matters 

 
742 Will Coldwell, Thailand’s Maya Bay, Location for The Beach, to Close to Tourists, THE GUARDIAN (Feb. 14, 
2018), https://www.theguardian.com/travel/2018/feb/14/thailand-maya-bay-the-beach-movie-close-to-tourists-
leonardo-dicaprio  
743 Euan Mckirdy, Philippines Closes ‘Cesspool’ Tourist Island of Boracay, CNN (Apr. 5, 2018), 
https://www.cnn.com/2018/04/04/asia/philippines-duterte-boracay-shutdown-intl/index.html  
744 Single Use Plastic A Road Map to Sustainability, UNEP, viii (2018), 
https://wedocs.unep.org/bitstream/handle/20.500.11822/25496/singleUsePlastic_sustainability.pdf  
745 On top of its own production, the region also recently became plastic waste haven for the world as China just 
banned the importation of plastic wastes. For this plastic trash flow, member states have to choose either banning 
the importation or strengthening their environmental standards by upgrading their recycling industries and 
infrastructure becoming the major players in plastic waste trade. To date, while receiving more imported plastic 
wastes, member states did neither ban the importation nor improve their environmental standards regarding 
recycling capacity and standard; as a result, more plastic leakage will be borne by the ocean. Straits Times reviewed 
that “Preliminary data from the BIR, shared with the Thomson Reuters Foundation, showed imports of plastic 
waste into South-east Asia are already rising fast. Due partly to a ramp-up in shipments in the final quarter of last 
year, the BIR estimates that annual imports of plastic scrap into Malaysia jumped to 450,000-500,000 tonnes in 
2017 from 288,000 tonnes in 2016.Vietnam's imports rose by 62 per cent to 500,000-550,000 tonnes for 2017, 
while Thailand and Indonesia showed increases of up to 117 per cent and 65 per cent respectively.” South-east 
Asian Plastic Recyclers Hope to Clean up After China Ban, ST (Jan. 16, 2018), 
https://www.straitstimes.com/asia/se-asia/south-east-asian-plastic-recyclers-hope-to-clean-up-after-china-ban 
See also Ariane Combal-Weiss, EU-Asia Cooperation on Plastics, EU-ASIA CENTRE, http://www.eu-
asiacentre.eu/pub_details.php?pub_id=235 and Laura Parker, China's Ban on Trash Imports Shifts Waste Crisis to 
Southeast Asia, NATGEO (Nov. 16, 2018), https://www.nationalgeographic.com/environment/2018/11/china-ban-
plastic-trash-imports-shifts-waste-crisis-southeast-asia-malaysia/ 
746 As Mr. Tamelander Jerker Tamelander, the head of the United Nations Environment Programme’s Coral Reef 
Unit stated “It’s clear now that this region is probably the single largest contributor of plastic litter into the marine 
environment in the world, which means that if we want to solve the marine litter problem as a global challenge, 
we have to solve it in this region.” Tackling Plastic Pollution Priority at ASEAN Meeting, UNEP (Dec. 8, 2017),  
https://www.unenvironment.org/news-and-stories/story/tackling-plastic-pollution-priority-asean-meeting  
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of the disposal and management of waste, transboundary pollution, coastal and marine 

biodiversity conservation, food safety and security, water resources, plastic waste trade, and 

climate change. Regional cooperation on plastic pollution is in the initial stage. Although plastic 

pollution is not a new issue, it has just received a spotlight in the media, partly due to social 

media's rising use. Plus, many recent scientific studies confirm its adverse effects on the 

environment and human life. In Southeast Asia, the measures dealing with the plastic crisis 

remain at the national level. Same as in the international context, efforts have been taken at the 

domestic level by the public authority or private sectors, except in European Union, where there 

are regional legal policy and instruments on the issue. 

An ASEAN-based movement to reduce plastic waste was started by ASEAN Centre for 

Biodiversity (ACB)—its tasks are to support and coordinate the implementation of activities 

among member states and regional and international organizations leading to the conservation 

and sustainable use of biological diversity in the region.747 According to Theresa Mundita Lim, 

executive director of ACB, the current works are limited in the field of environmental education 

and data gathering on the interconnectivity of marine areas, the volume of trash, and its 

transboundary movement—the regional action plan has not yet been initiated.748 

 While waiting for regional action plan or further legal framework, domestic measures 

are taking place. These measures aim to phase out or disincentivize the use of single-use plastic 

products, but they do not respond to the production sources or industrial sources of plastic 

contamination.  

As ACB Executive Director pointed out, Los Baños Laguna, is the first city in the 

Philippines to regulate the use of plastic bags and prohibit the use of plastic straws, plastic cups, 

 
747 ASEAN Centre for Biodiversity  https://aseanbiodiversity.org/about-acb/  
748 “We recognize [plastic pollution] is a threat to biodiversity, to food security, to climate adaptation measures, 
and all of the services that marine biodiversity can provide to all of ASEAN. So what we want is really to establish 
all these linkages to strengthen the resolve to come up with a regional action plan.” Interview of Theresa Mundita 
Lim in Kelly Rogers, What Role for the ASEAN in the Fight Against Plastic Pollution?,DEVEX (Oct.26, 2018), 
https://www.devex.com/news/what-role-for-asean-in-the-fight-against-plastic-pollution-93738  
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and plates. Later, similar efforts “say no to plastic bags” were initiated in other countries. 749 In 

Cambodia, major supermarkets charge KHR 400 (10 US cents) per plastic bag to create an 

incentive for customers to avoid using plastic bags.750 Singapore banned plastic straws and lids 

for dine-in customers in many restaurant chains and the National University of Singapore.751 

Malaysia, one of the prime exporters of plastics,752 attempted to impose a plastic tax with a 

roadmap towards zero plastic by 2050. 753 However, not all efforts are successful. In 2016, 

Indonesia launched a three-month trial period imposing a fee on plastic bags in megacities, but 

the participating retailers refused to continue citing that it is a controversial measure. Later, the 

Indonesian government initiated to impose fees and regulate plastic producers but failed to 

execute it due to the protest from plastic manufacturers who have a strong connection with the 

Indonesian Industry Ministry.754 Vietnam has enacted an environmental tax on plastics, but it 

 
749 Philippines, Thailand, Laos and Brunei run  campaigns encouraging general public to use reusable bags for 
shopping and “say no to plastic bags”. In some coastal cities or islands of Thailand, a line of minimarts and 
convenient stores stop giving plastic bags for customers. ASEAN Joins Movement to Beat Plastic Pollution, 
ASEAN SECRETARIAT NEWS (July 2, 2018), https://asean.org/asean-joins-movement-beat-plastic-pollution/; and 
7-Eleven Launches Campaign to ‘Reduce and Stop’ Use of Plastic Bags, THE NATION (Nov. 8, 2018), 
http://www.nationmultimedia.com/detail/Corporate/30358155 
750 Khouth Sophak Chakrya & Daphne Chen, Environment Ministry Rolls Out Plastic Bag Fee, THE PHANOM 
PENH POST (Mar. 29, 2018), https://www.phnompenhpost.com/national/environment-ministry-rolls-out-plastic-
bag-fee  
751 Robin Hicks, Singapore University’s Plastic Straw Ban Sparks Backlash from Students: ‘I’ve been greatly 
inconvenienced’, ECO-BUSINESS (Nov. 8, 2018), https://www.eco-business.com/news/singapore-universitys-
plastic-straw-ban-sparks-backlash-from-students-ive-been-greatly-inconvenienced/  
752 The minister in charge of environment matters Yeo Bee Yin gave the interview that “Malaysia is the fourth 
largest plastic exporter in ASEAN and is ranked number 25 in global plastic exports in 2017. The ministry doesn’t 
want to kill the plastic manufacturers but prepare them to produce more eco-friendly products. The ministry wants 
to help plastic manufacturers to grow with alternative (products).” Malaysia to Abolish Single-Use Plastics by 
2030, Introduce Plastic Bag Charge, CHANNEL NEWS ASIA (Sept. 24, 2018), 
https://www.channelnewsasia.com/news/asia/malaysia-abolish-single-use-plastics-2030-plastic-bag-charge-
10753114  
753 Zafirah Zein, Malaysia to Ban Single-Use Plastic, ECO-BUSINESS (Sept. 26, 2018),  https://www.eco-
business.com/news/malaysia-to-ban-single-use-plastic/   
754 The Indonesian Olefin, Aromatic and Plastic Industry Association (Inaplas) stated that “Imposing an excise on 
plastic bags will have a large impact on the plastics industry, including small and medium enterprises”. Nugroho 
Wahyu Widodo, a director at the Finance Ministry, said that the Industry Ministry “is concerned that the excise 
could disrupt small and medium enterprises especially, which use a lot [of plastic bags], so it would be a [cost] 
burden.” Basten Gokkon, As Planned Excise Flops, Indonesia Ponders How to Give up Plastic Bags, MONGABAY 
(July 23, 2018),  https://news.mongabay.com/2018/07/as-planned-excise-flops-indonesia-ponders-how-to-give-
up-plastic-bags/  
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has proven ineffective due to tax invasion and legal loopholes.755 For example, when the 

regulations state that individuals and companies that manufacture, import, or buy plastic bags 

from others to package their homemade products are not subjected to tax, companies find a way 

to outsource their plastic packaging.756 To evade tax collected by plastic bulk weight, the bag 

manufacturers start producing thinner bags, which have a greater negative impact on the 

environment because thinner bags are easier to break down into microplastic particles and less 

durable so people tend to use more.757 

 As for existing ASEAN legal frameworks, several platforms and instruments can be 

stepping stones to develop further agreement or action plan on plastic the pollution problem. In 

the broad view, the cornerstone of ASEAN environmental cooperation is to achieve sustainable 

development with four critical areas of environmental sustainability: sustainable climate, 

sustainable consumption and production, conservation and sustainable management of 

biodiversity and natural resources, and sustainable cities.758 For the institutional framework, 

ASEAN Ministerial Meeting for the Environment is on top of the pyramid. There are seven 

working groups: Climate Change, Chemical and Waste, Coastal and Marine Environment, 

Environmental Education, Environmentally Sustainable Cities, Nature Conservation and 

Biodiversity, and Water Resources Management.759 Among seven key environmental areas, 

chemical waste, climate change, coastal marine environment, conservation and biodiversity, 

and water resources management are the issues most connected with plastic waste pollution. 

 Considering the overall effects of plastic pollution, all ASEAN environmental groups 

should work together to find the optimum solution and action plans. The current key players 

 
755 Loopholes and Evasion Limit Success of Plastic Bag Tax, VIET NAM NEWS (Sept. 27, 2018),  
https://vietnamnews.vn/environment/466610/loopholes-and-evasion-limit-success-of-plastic-bag-
tax.html#8tl3VsVZO3agugA4.97  
756 Id. 
757 Id. 
758 ASEAN Cooperation on Environment: At a Glance 
https://www.env.go.jp/earth/cop/cop22/common/pdf/event/14/03_presentation3.pdf  
759 About ASEAN Cooperation on Environment https://environment.asean.org/about-asean-cooperation-on-
environment/  
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are the ACB and the ASEAN Working Group on Coastal and Marine Environment 

(AWGCME), a consultative forum to promote coordination and collaboration among marine-

based initiatives to ensure sustainable management of coastal and marine environment.760 In 

November 2017, ASEAN held a Conference on Reducing Marine Debris in ASEAN Region 

organized and co-hosted by the Department of Marine and Coastal Resources and the Ministry 

of Natural Resources and Environment (MONRE) of Thailand and International Union for 

Conservation of Nature (IUCN) in Phuket Thailand.761 From the conference, ASEAN 

recognizes the transboundary nature of marine debris pollution; thus, it is becoming a global 

concern since it poses severe threats to the health of the world’s oceans, marine biodiversity, 

environments, and peoples.762 Collective and coordinated actions among member states and 

partners are urgently needed.763 The majority of marine debris originated from land-based 

sources, so the preventive approach is the key to solve the problem.764 Nonetheless, it stresses 

that further research is needed on marine plastic debris and microplastics, including 

biodegradable alternatives, waste management, and impacts on the environment and human 

health.765 

Therefore, it concluded that ASEAN needs to develop a land-to-sea approach and create 

an agreement on sustainable management of marine debris pollution.766 It also laid out the 

 
760  ASEAN Working Group on Coastal and Marine Environment (AWGCME) 
http://environment.asean.org/awgcme/  
761 IUCN Co-hosted ASEAN Conference on Reducing Marine Debris, IUCN (Dec. 15, 2017), 
https://www.iucn.org/news/thailand/201712/iucn-co-hosted-asean-conference-reducing-marine-debris  
762 Since ASEAN recognized that the marine plastic pollution is transboundary problem and its effects pose serious 
threats to environment, marine biodiversity and human, this issue is not only environmental issue but it is a Non-
Traditional Security (NTS) issue under the political-security pillar requiring enhance operation among member 
states 
763 During the opening ceremony H.E. Vongthep Arthakaivalvatee, Deputy Secretary General of ASEAN stated 
“It is important to note that the top 20 countries ranked by size of mismanaged plastic waste include six ASEAN 
member states. Marine debris pollution is a regional concern which requires regional 
action”  https://www.iucn.org/sites/dev/files/content/documents/2017/asean_marine_debris_report.pdf  
764 ASEAN Conference on Reducing Marine Debris in ASEAN Region, Conference Summary (December 26, 
2017) http://environment.asean.org/wp-content/uploads/2017/12/Summary-of-ASEAN-Conference-on-Marine-
Debris-26-Dec-2017.pdf  
765 Id. 
766 Id. 
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importance of capacity building with other international partners, education and innovation, 

private sector engagement, and public awareness and outreach.767 With the private sector 

engagement, economic preventive measures are at the center of focus: implement measures for 

sustainable production and solid waste management; application of circular economy for plastic 

production; and investment in redesigning products/packaging and alternative materials.   

 In the international law context, there are three international instruments with the 

potential to address the issue of marine plastic pollution.768   

 First, the United National Convention on the Law of the Sea obligates all member states 

to conserve the marine environment and take measures to preserve the sea, including measures 

to reduce land-based pollution.769 All ASEAN member states, except Cambodia,770 have 

ratified the convention. This convention lay down a general ground base for a legally binding 

obligation of the states to prevent and control pollution of the marine environment from land-

based sources. However, the scope of the convention does not address plastic pollution 

throughout the life cycle—it aims to address waste disposal; therefore, the plastic production 

 
767 Id. 
768 There are also the International Convention for the Prevention of Pollution from Ships (MARPOL) and the 
Convention on the Prevention of Marine Pollution by Dumping of Wastes and Other Matter (London Convention). 
However, MARPOL is dealing with marine pollution from vessels while most of plastic litter are from land-based 
sources. For London Convention, it prohibits the international dumping of waste in all maritime zones but only 
Philippines is the party to the Convention; thus, its application is very limited in the region.  
769 Part XII Protection and Preservation of Marine Environment Article 207 Pollution from land-based sources 
1. States shall adopt laws and regulations to prevent, reduce and control pollution of the marine environment 
from land-based sources, including rivers, estuaries, pipelines and outfall structures, taking into account 
internationally agreed rules, standards and recommended practices and procedures. 
2. States shall take other measures as may be necessary to prevent, reduce and control such pollution. 
3. States shall endeavour to harmonize their policies in this connection at the appropriate regional level. 
4. States, acting especially through competent international organizations or diplomatic conference, shall 
endeavour to establish global and regional rules, standards and recommended practices and procedures to prevent, 
reduce and control pollution of the marine environment from land-based sources, taking into account characteristic 
regional features, the economic capacity of developing States and their need for economic development. Such 
rules, standards and recommended practices and procedures shall be re-examined from time to time as necessary. 
5. Laws, regulations, measures, rules, standards and recommended practices and procedures referred to in 
paragraphs 1, 2 and 4 shall include those designed to minimize, to the fullest extent possible, the release of toxic, 
harmful or noxious substances, especially those which are persistent, into the marine environment. The United 
National Convention on the Law of the Sea 
http://www.un.org/Depts/los/convention_agreements/texts/unclos/part12.htm  
770 Chronological lists of ratifications of, accessions and successions to the Convention and the related Agreements, 
http://www.un.org/depts/los/reference_files/chronological_lists_of_ratifications.htm  
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and process methods are not covered. The problem of marine litter by plastics and microplastics 

should be eliminated or minimized at the origin, not at a later stage by cleaning operation once 

they become wastes and risk to enter the marine environment. The following conventions may 

shed some light on how to address the plastic issue from the sources.  

 Second, the Basel Convention on the Control of Transboundary Movements of 

Hazardous Wastes and their Disposal 1989 (Basel Convention) was adopted by all ASEAN 

member states.771 In the 11th meeting of the Open-ended Working Group of the Basel 

Convention Geneva, 3–6 September 2018, the report confirms that marine plastic litter and 

microplastics are critical global concerns and emphasizes that the Basel Convention can play a 

central role in addressing this problem.772 The objective of the Basel Convention is to protect 

human health and the environment against the adverse effects of hazardous wastes by reducing 

hazardous waste generation, restricting transboundary movements of hazardous wastes, and 

regulating systems where transboundary movements are permissible.773 There are two types of 

waste under the convention: hazardous waste under Annex I, Annex III, and Annex XI, and 

other waste under Annex II—wastes collected from households and residues arising out of 

incineration of household wastes.774 Plastics can be regarded as both hazardous wastes and 

other wastes under the terms of the convention. In general, plastics are deemed as other waste—

household wastes, significant sources of marine litter, but plastics can fall within the scope of 

hazardous wastes if they contain constituents under Annex I and XI or hazardous characteristics 

under Annex III.775 With the increase of recent and ongoing scientific studies on the effects of 

 
771 The Basel Convention on the Control of Transboundary Movements of Hazardous Wastes and their 
Disposal 1989, http://www.basel.int/Countries/StatusofRatifications/PartiesSignatories/tabid/4499/Default.aspx  
772 Report on possible options available under the Basel Convention to further address marine plastic litter and 
microplastics, Open-ended Working Group of the Basel Convention on the Control of Transboundary of 
Movements Hazardous Wastes and Their Disposal Eleventh meeting Geneva, 3-6 September 2018. Available at 
https://www.informea.org/sites/default/files/imported-documents/UNEP-CHW-OEWG.11-INF-22.English.pdf  
773 The Basel Convention.  
774 The Basel Convention, Annex I, II, III and XI  
775 For instance, Annex I (Y18) categories of wastes to be controlled includes residues arising from industrial waste 
disposal operations. In Annex XI B3 Waste Containing Principally Organic Constituents, which may contain 
Metals and Inorganic Materials B3010 Solid plastic waste: The following plastic or mixed plastic materials, 
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plastics and microplastics, there are possibilities that they could have certain characteristics 

being categorized as hazardous under the existing terms of convention or the new extended 

definition in the future. There are ongoing works by the expert groups to improve the legal 

clarity of the convention and consider whether there are any additional constituents to be added 

to the Annex.776   

For the application of the Basel Convention regarding the production and disposal of 

plastic, under Article 4.2, each party shall take appropriate measures to ensure minimum 

generation of hazardous wastes, the availability of adequate disposal facilities, and efficient 

management of hazardous wastes. 777 

While being legally binding and having almost universal membership with a 

comprehensive approach, the Basel Convention has certain limitations in dealing with plastic 

pollution. First, the provisions on minimizing waste generation and ensuring environmentally 

sound management are not effectively measured at national, regional, and global levels.778 The 

implementation needs to be strengthened and monitored. Second, some provisions are too 

vague—for instance, the definition of environmentally sound management of hazardous waste 

or other waste means “taking all practicable steps” to ensure that hazardous wastes or other 

wastes are managed in a manner that will protect human health and the environment against 

 
provided they are not mixed with other wastes and are prepared to a specification: Scrap plastic of non-halogenated 
polymers and co-polymers, including but not limited to the following, ethylene, styrene, polypropylene, 
polyethylene terephthalate, acrylonitrile, butadiene, etc.  
776 Report on possible options available under the Basel Convention to further address marine plastic litter and 
microplastics, Open-ended Working Group of the Basel Convention on the Control of Transboundary of 
Movements Hazardous Wastes and Their Disposal Eleventh meeting Geneva, 3-6 September 2018 and Annex to 
decision OEWG-11/8 Draft elements as a basis for a decision on marine plastic litter, to be considered at the 
fourteenth meeting of the Conference of the Parties, on which Parties and others are invited to comment.  
777 Article 4.2 each party shall take appropriate measure to  (a) Ensure that the generation of hazardous wastes and 
other wastes within it is reduced to a minimum, taking into account social, technological and economic aspects; 
(b) Ensure the availability of adequate disposal facilities, for the environmentally sound management of hazardous 
wastes and other wastes, that shall be located, to the extent possible, within it, whatever the place of their disposal; 
and (d) Ensure that the transboundary movement of hazardous wastes and other wastes is reduced to the minimum 
consistent with the environmentally sound and efficient management of such wastes, and is conducted in a manner 
which will protect human health and the environment against the adverse effects which may result from such 
movement.  
778 Report on possible options available under the Basel Convention, 5.  



 162 

adverse effects resulting from such waste.779 The guidance is given in the technical guidelines 

for the identification and environmentally sound management of plastic wastes and for their 

disposal; nonetheless, the guidelines do not have a binding effect.780 This depends on the 

implementation on national levels, which vary among those with high capacity and those who 

lack both infrastructure and technological capacities. Last, the convention may not cover all 

plastic debris that may end up in the ocean. For instance, it may not cover plastics from 

industrial production unless hazardous or become household wastes or microfiber plastics that 

are byproducts from washing synthetic clothes.781 The clarity on application to plastics and 

microplastics through every aspect of their life cycle remains to be seen.  

 Last, the Stockholm Convention on Persistent Organic Pollutants 2001 was adopted by 

all ASEAN member states, except Malaysia and Brunei.782 The objective of the Stockholm 

Convention is to protect human health and the environment from persistent organic pollutants 

(POPs)—organic chemical substances that persist in the environment and bioaccumulate in 

humans and wildlife having harmful effects and potential for long-range distribution in the 

environment.783 Serious health problems associated with POPs exposure include certain 

cancers, congenital disabilities, dysfunctional immune and reproductive systems, greater 

disease susceptibility, and diminished intelligence.784 Chemicals found in plastics marine litter 

are originated from four sources: chemicals intentionally added during the production process; 

unintentional chemicals from the production processes; chemicals from the recycling of plastic 

 
779 Karen Raubenheimer & Alistair McIlgorm, Can The Basel and Stockholm Conventions Provide a Global 
Framework to Reduce the Impact of Marine Plastic Litter?, 96 MAR. POLICY 285, 285-290 (2018). 
780 Technical guidelines for the identification and environmentally sound management (ESM) of plastic wastes 
and for their disposal (UNEP/CHW.6/21)  
781 Report on possible options available under the Basel Convention, 5. 
782 Status of Ratification of the Stockholm Convention on Persistent Organic Pollutants 2001, 
http://chm.pops.int/Countries/StatusofRatifications/PartiesandSignatoires/tabid/4500/Default.aspx  
783 What are POPs, the Stockholm Convention on Persistent Organic Pollutants 2001,  
http://chm.pops.int/TheConvention/ThePOPs/tabid/673/Default.aspx  
784 Opening Remarks delivered by Abiola Olanipekun, Chief of the Science and Technical Assistance (STA) 
Branch at the UN Palais des Nations, June 5th 2018 World Environment Day 2018: Solutions to beat plastic 
pollution 
http://www.brsmeas.org/Implementation/MediaResources/SpeechesandInterviews/WorldEnvironmentDay2018A
biola/tabid/7431/language/en-US/Default.aspx  
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waste; and Hydrophobic chemicals adsorbed from environmental pollution into plastics.785 

Thus, plastics may contain hazardous substances, including POPs such as plasticizers and flame 

retardants which may be slowly released into the ocean.786 As microplastics can absorb toxic 

substances existing in seawater, microplastics can be the carrier of POPs listed under the 

convention, such as PCB, DDT, and dioxins.787   

The Stockholm Convention regulates the production and use of POPs in three ways: (i) 

Eliminating the production and use of chemicals listed in Annex A788; (ii) Restricting the 

production and use of chemicals listed in Annex B789; and (iii) Reducing the unintentional 

release of chemicals listed in Annex C with the goal of continuing minimization and, where 

feasible, the ultimate elimination.790 As Raubenheimer and McIlgorm pointed out, the 

application of the convention to plastics is limited to plastic products containing POPs listed in 

the Annexes.791 Some plastic products may contain particular POPs regulated by the convention 

but not the others. The convention has global application to all plastic products but only to the 

products containing POPs listed under the convention. For instance, plastics produced for food 

packaging applications, around 26% of global volume, are unlikely to contain POPs listed under 

the convention.792  

 
785 “Chemicals intentionally added during the production process (additives such as flame retardants, plasticizers, 
antioxidants, UV stabilizers, and pigments); Unintentional chemicals coming from the production processes, 
including monomers (e.g. vinyl chloride, BPA, etc.)—which may also originate from UV radiation onto the plastic 
waste and catalysts, normally present in traces (ppm); Chemicals coming from the recycling of plastic waste; and 
finally, Hydrophobic chemicals adsorbed from environmental pollution onto the surface of the plastics.” Frederic 
Gallo et al, Marine litter plastics and microplastics and their toxic chemicals components: the need for urgent 
preventive measures, 30 ENVIRON. SCI. EUR. 1, 4 (2018).  
786 “As of 2018, the Convention controls 28 POPs, including those which have been used as additives, flame 
retardants or plasticizers in plastics such as: Brominated diphenyl ethers, Hexabromocyclododecane, 
Perfluorooctane sulfonic acid, its salts and perfluorooctane sulfonyl fluoride, and Short-chain chlorinated 
paraffins.” Secretariat of the Basel, Rotterdam and Stockholm Conventions, Marine Plastic Litter and 
Microplastic: Stockholm Convention and Persistent Organic Pollutants. 
http://chm.pops.int/Portals/0/download.aspx?d=UNEP-POPS-PUB-LEAFLET-Brochure-MarineLitter-
2018.English.pdf  
787 Id. 
788 The Stockholm Convention on Persistent Organic Pollutants 200, Article 3.1 (a)  
789 Id. at Article 3.1(b) 
790 Id. at Article 5.  
791 Raubenheimer and McIlgorm, supra note 779, at 3-4.  
792 Id. 
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 In sum, there is a need for further development of environmental governance on the 

marine plastic issues at every level: national, regional, and international. There are existing 

basic legal grounds for law enforcement in the international context, but specification and 

clarification are to be advanced. At the 2017 Conferences of the Parties to the Basel and 

Stockholm Convention, regional centers and working groups are invited to work on the impact 

of plastic waste, marine plastic litter, microplastics, and measures for prevention and 

environmentally sound management and to report on their activities to the next meetings of the 

conferences of the Parties in 2019.793 Other international groups and organizations such as the 

United Nations Environment Assembly (UNEA), UNEP Global Programme of Action for the 

Protection of the Marine Environment from Land-based Activities, and the Global Partnership 

on Marine Litter are also working on the issue for more scientific data and strategic plans.794 

Nonetheless, the legal venues are unlikely to be used between ASEAN member states because 

it is not in line with the ASEAN Way. Besides, there is no sole responsible party, but most 

member states are the contributors to the crisis.795 ASEAN would probably take the “wait and 

see” position to consider the international legal guidelines and coordinate diplomacy 

conferences with international organizations and member states for further cooperation.  

 

 3.5 Conclusion and future development 

As marine plastic litter is growing along with the greater scale of economic activities 

and trade, new environmental governance needs to tackle the problem at its root cause—the 

production and use of plastics to gain an effective outcome. Cleaning operations, collecting 

 
793 Decisions BC-13/11 and SC-8/15 
http://www.brsmeas.org/Implementation/TechnicalAssistance/RegionalCenters/JointRegionalCentersMeetings/J
ointRCsMeeting2017/tabid/6097/ctl/Download/mid/18477/language/en-US/Default.aspx?id=5&ObjID=24676  
794 Report on possible options available under the Basel Convention, 3. 
795 Similar to Haze regime, ASEAN member states are unlikely to pursue legal action for dispute settlement or 
enforcement. They prefer the method of cooperation, especially in this plastic pollution problem where it is hard 
to find the sole source of contributor. For haze issue, it is evident to see where the fire is coming from. Plastic 
litter, especially microplastic is, like the emission of GHGs, harder to point the finger and precisely find the 
responsible parties.   
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more waste, and making a campaign for using less plastic will never solve the problem. The 

role of public authority is essential. Only initiatives from private sectors may not be able to 

cope with the economic incentives—the price of plastic production remains cheap while 

investment cost for alternatives remains high. The regulation is needed to limit plastic 

production and consumption, such as taxing, pricing, or setting quotas.796 With the collected 

tax, the government can create funds or subsidiaries for plastic-alternative initiatives such as 

biodegradable substance or a bigger project as the circular economy to create a world without 

waste by producing and using the products until the end of its lifetime then regenerating the 

products again.797  

However, any governmental measures will face internal pressures and conflict of 

interests between economic interests and socio-environmental interests since oil, gas, and 

plastic are the resources that give substantial comparative advantages to the region for trade 

competition. Reducing production means loss of profit. The political decision that is 

paradoxical to economic interest will be hard to make. 

 

CONCLUSION 

 The three trade-related environmental problems originating in ASEAN member states 

demonstrate how economic incentives (i.e., competitive drives and comparative advantages) 

dictate political will and undermine sustainable development and environmental protection. 

Each problem may have particular origins and effects. Still, they are the results of the 

 
796 Johnny Wood, Asia’s plastic problem is choking the world’s oceans. Here’s how to fix it, WEF, 3-4 (2018), 
https://www.weforum.org/agenda/2018/09/asia-s-plastic-problem-is-choking-the-world-s-oceans-here-s-how-to-
fix-it/  
797 Jenna Jambeck, a professor of the University of Georgia, explained the concept: “What we need to think about 
is how to make our whole economic system more circular and think about designing products and systems where 
we capture the value in our materials at their end of life. I work on developing waste management systems so if 
we actually think about those as material management systems and capture that material for value, that’s another 
way that we can really make a change on this issue.” Tackling Plastic Pollution Priority at ASEAN Meeting, UNEP 
(Dec. 8, 2017), https://www.unenvironment.org/news-and-stories/story/tackling-plastic-pollution-priority-asean-
meeting  
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unsustainable process and production methods in which environmental costs are not 

internalized to compete in trade. The most effective way to solve the problems is to eliminate 

the factors precluding producers or the exporting states from internalizing the negative 

externalities, albeit the inconvenience. Nevertheless, it is unlikely to happen by the ASEAN 

initiative because, in the eyes of member states, the national stake for losing the economic 

interests is too high and immediate while environmental damage, though threatening, is less 

visible and borne by the public. The world trading system based on comparative advantage 

leaves ASEAN with a dilemma: environment or economy. The following questions are whether 

using market access as trade leverage for environmental protection by powerful states can 

trigger the sustainable change in ASEAN member states and how major dialogue partners play 

significant roles in influencing ASEAN trade and environmental regimes.   
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CHAPTER IV  

TRADE-ENVIRONMENT COOPERATION 

BETWEEN ASEAN AND ITS DIALOGUE PARTNERS 

 

INTRODUCTION 

As economic incentives are driving forces setting the path for economic and 

environmental development, they inevitably affect the environmental condition in domestic, 

regional, and global contexts. The ASEAN rapid growth is greatly due to its export-led 

economic strategy focusing on short-term economic gain—high volume production and 

expansion of the market without environmental consideration. Thus, trade relations between 

ASEAN and its dialogue partners play a crucial role in shaping ASEAN’s economic-

environment path. This chapter begins with a brief discussion of ASEAN objectives and scopes 

for its external relations. It focuses on the trade-environment linkage of ASEAN external 

relations with three major dialogue partners: the European Union, the United States, and China. 

These three biggest market economies in the world are major trading partners of ASEAN. Their 

intersected powers have impacts on dynamic equilibrium in the Southeast Asia region. They 

are major players in the multiplex world order wielding their normative powers to export their 

political, economic, and social norms, values, and interests. To this end, they employ both trade 

agreements and economic and other social assistance to ASEAN. This chapter describes how 

each major dialogue partner engages a different approach in its external trading policies with 

ASEAN.  

The chapter discusses whether economic cooperation, market access, and trade 

agreement with these dialogue partners can significantly promote environmental protection in 

ASEAN. The chapter argues that unilateral environmental trade measures or environmental 

provisions in bilateral or multilateral trade agreements employed by the EU, the U.S., and China 
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as major importing states and dialogue partners of ASEAN can generate the sustainable 

production and process methods of goods and trigger environmental norms integration within 

ASEAN member states. The extent to which these trading partners will employ environmental 

trade measures depends on three thresholds: the internal politics of importing states, the 

international geopolitics economic interest of importing states, and the justification for using 

environmental trade measures according to WTO’s rules. This chapter discusses how internal 

politics, geopolitics, and economic interests of the EU, the U.S., and China influence their 

decisions to pursue environmental protection through trade measures and agreements. The 

justification of environmental trade measures will be further discussed in chapter V.  

 

1. ASEAN TOWARDS EXTERNAL RELATIONS 

This part discusses the general objectives of ASEAN for external relations, the initial 

outlook of the relations, and the recent development. ASEAN external relations were initiated 

before the endorsement of the ASEAN Charter, establishing the legal and institutional 

framework. Three key objectives of ASEAN external relations are securing technical 

assistance, promoting trade expansion and economic development, and strengthening political 

relations. The outward-looking relations remain under the principle of non-intervention. 

ASEAN strategy towards external relations has also adapted to the global political and 

economic dynamic changes in various periods. In the beginning, the external relations of 

ASEAN profoundly depended on the western powers for technical support and financial aids. 

As its economy grows, ASEAN becomes more of an active dialogue partner and develops its 

external relations more towards the east.  
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1.1 Objectives: Securing technical assistance and cooperation, strengthening 

political relations and promoting trade and economic linkages.  

For pre-ASEAN Charter legal mandates, the founding document of ASEAN, the 

Bangkok Declaration of 1967, does not set the groundwork for ASEAN external relations.798 

The Declaration of ASEAN Concord 1976 mentions “joint efforts to improve access markets 

outside ASEAN,”799 and the Treaty of Amity and Cooperation (TAC) in Southeast Asia 1976 

encourages “close and beneficial cooperation with other states as well as international and 

regional organizations outside the region.”800 The golden rule that ASEAN has established for 

its relations and cooperation with others is the accession to TAC—to ensure that the relations 

will be formed on peaceful means and mutual respect of sovereignty, independence, and 

internal affairs.801 Later, the first official document explicitly mentions the outward-looking 

external relation’s objective to promote global trade liberalization is the 1992 Framework 

Agreement on Enhancing ASEAN Economic Cooperation.802 Article 5 stresses the need for 

ASEAN to “establish and/or strengthen cooperation with other countries as well as regional and 

international organizations and arrangements.”803 After ASEAN Charter entered into force in 

2008, it establishes an explicit mandate for ASEAN external relations: “maintain the centrality 

and proactive role of ASEAN as the primary driving force in its relations and cooperation with 

its external partners in a regional architecture that is open, transparent and inclusive.”804 The 

principle is the “Centrality of ASEAN in external political, economic, social and cultural 

 
798 MARISE CREMONA ET AL, ASEAN’S EXTERNAL AGREEMENTS : LAW, PRACTICE AND THE QUEST FOR 
COLLECTIVE ACTION 23 (2015). 
799 Declaration of ASEAN Concord 1976, B.3 IV, https://asean.org/?static_post=declaration-of-asean-concord-
indonesia-24-february-1976  
800 Treaty of Amity and Co-operation in Southeast Asia 1976, Article 6, https://asean.org/treaty-amity-
cooperation-southeast-asia-indonesia-24-february-1976/  
801 LAURA ALLISON, THE EU, ASEAN AND INTERREGIONALISM : REGIONALISM SUPPORT AND NORM DIFFUSION 
BETWEEN THE EU AND ASEAN 58-59 (2015). 
802 The Framework Agreement on Enhancing ASEAN Economic Cooperation 1992, Article 1.1, 
https://www.asean.org/storage/images/2012/Economic/AFTA/Common_Effective_Preferential_Tariff/Framewor
k%20Agreements%20on%20Enhancing%20ASEAN%20Economic%20Cooperation%20.pdf  
803 Id. at Article 5.  
804 ASEAN Charter, Article 1 (15)  
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relations while remaining actively engaged, outward looking, inclusive and non-

discriminatory.”805  

S. Pushpanathan, Deputy Secretary-General for ASEAN Economic Community, 

stressed three goals of ASEAN’s external relations: “secure technical assistant for regional 

cooperation projects; promote trade and economic relations; and strengthen political relations 

with third countries and regional groupings.”806 Given the parameters, ASEAN, through the 

Foreign Ministers, can confer to an external party the status of a Dialogue Partner, Sectoral 

Dialogue Partner, Development Partner, Observer or Guest.807 The decision to strengthen ties 

with certain external parties depends on the intensity and substance of interactions and the 

potential contribution that the external party can provide to ASEAN.808 Among all status, 

Dialogue Partnership is the most extensive status characterized by regular high-level exchanges 

and dialogues, including ministerial meetings and summit meetings.809 The formal engagement 

with its dialogue partners started in the 1970s. Today, ASEAN has ten dialogue partners—

Australia, Canada, China, the European Union, India, Japan, the Republic of Korea, New 

Zealand, Russia, and the United States of America.  

There are two main types of instruments ASEAN engages with external parties ranging 

from non-binding agreements with no legal obligations to those legal-binding treaty 

commitments.810  

First, agreements entered into by ASEAN Secretariat as an international organization 

and not by ASEAN member states. These agreements do not create binding obligations and 

 
805 Id. at Article 2 (2).  
806 S. Pushpanathan, ASEAN’s Strategy Towards Its Dialogue Partners and ASEAN Plus Three Process, ASEAN 
(Nov. 4 2003), https://asean.org/?static_post=asean-s-strategy-towards-its-dialogue-partners-and-asean-plus-
three-process-by-s-pushpanathan  
807 ASEAN External Relations, ASEAN https://asean.org/asean/external-relations/  
808 Louie Dane C. Merced, Partners for Change : Understanding the External Relations of ASEAN, IV CIRSS 
(2017), https://www.think-asia.org/bitstream/handle/11540/7440/Vol-IV-No-20-Partners-for-Change-
Understanding-the-Extenal-Relations-of-ASEAN-Merced.pdf?sequence=1  
809 Id. 
810 INGO VENKE & LI-ANN THIO, THE INTERNAL EFFECTS OF ASEAN EXTERNAL RELATIONS 32-33 (2016). 
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internal effects in member states in a direct way. It may indirectly affect the member states by 

boosting cooperation through the function of the ASEAN Secretariat.811 The ASEAN 

Secretariat aims “to provide for greater efficiency in the coordination of ASEAN organs and 

for more effective implementation of ASEAN projects and activities.”812 Thus, it can initiate 

projects and activities promoting cooperation within ASEAN according to the agreements made 

with other parties. The external parties to these agreements are usually other international 

organizations. Some examples include a Memorandum of Understanding (MOU) between 

ASEAN Secretariat and the Secretariat of United Nations Economic and Social Commission 

for Asian and the Pacific (ESCAP) 2002,813 MOU between ASEAN and Asian Development 

Bank (ADB) 2006,814 or MOU between ASEAN Secretariat and United Nations Office on 

Drugs and Crimes on Drug Control and Crime Preventive Cooperation.815  

Second, binding agreements entered into by ASEAN member states as collectively 

ASEAN either in a case where all member states listed as parties to the agreement; where the 

Secretary General concluded on behalf of member states; or where one member state concluded 

on behalf of all others.816 Since ASEAN does not have a supranational characteristic, any 

binding agreements will be entered into only by the consensus of all member states. This 

category is the most prevalent instrument for ASEAN external relations, especially in economic 

 
811 Id. 
812 ASEAN Secretariat,  https://asean.org/asean/asean-secretariat/ 
813 Memorandum of Understanding between the Secretariat of the Association of Southeast Asian Nations 
(ASEAN Secretariat) and the Secretariat of the United Nations Economic and Social Commission for Asia and the 
Pacific (ESCAP Secretariat), https://asean.org/?static_post=memorandum-of-understanding-between-the-
secretariat-of-the-association-of-southeast-asian-nations-asean-secretariat-and-the-secretariat-of-the-united-
nations-economic-and-social-commission-for-asia-an  
814 MOU between ASEAN and Asian Development Bank (ADB) 2006, 
https://www.adb.org/sites/default/files/institutional-document/33433/files/mou-asean.pdf  
815 INGO VENKE & LI-ANN THIO, supra at 810, at 32-33 and MOU between ASEAN Secretariat and United Nations 
Office on Drugs and Crimes on Drug Control and Crime Preventive Cooperation, 
https://asean.org/?static_post=memorandum-of-understanding-between-the-asean-secretariat-and-the-un-office-
on-drugs-and-crime1-on-drug-control-and-crime-prevention-cooperation  
816 MARISE CREMONA ET AL, supra note 798,86. 
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cooperation and trade agreement with dialogue partners; thus, the chapter focuses the discussion 

on this type of agreement.817  

 

1.2 Initial outlook and recent development: Donor-client relationship v. 

cooperation on equal footing 

ASEAN relationship with major dialogue partners has tended to follow two types of 

tracks. At the outset, the U.S. and the EU had significant roles in providing technical assistance 

and financial aids to ASEAN member states. By doing so, they also forged normative values 

through many initiatives in the fields of social development and environmental protection. The 

initiatives supported by these foreign donors might not be successfully achieved due to the 

limited capacity of member states. At present, ASEAN becomes less dependent on the western 

foreign donors, and their relationship appears to be more on equal ground. The rise of China in 

global economic power is also a key contribution to this dynamic change. This is important, 

particularly in the issue of environmental protection, because the change in economic power 

and geopolitics affects the diffusion of normative values—environmental norms.  

The initial outlook of ASEAN towards external relations with dialogue partners is to 

cautiously secure technical and economic assistance for the developing economies of ASEAN, 

forming the so-called donor-client relationship where the more developed external state has the 

upper hand on cooperative activities with ASEAN or member states.818 The EU and the U.S. 

have taken prominent roles as active donors of development, humanitarian, environmental, and 

trade assistance.819 Environmental protection initiative is the common form of assistance and 

aid from developed countries. As Dosch noted: 

 

 
817 Id. at 88. 
818 S. Pushpanathan, supra note 806.  
819 U.S Assistance to ASEAN https://www.state.gov/ASEAN/indexU.html and Europe Aid Project to ASEAN 
https://ec.europa.eu/europeaid/regions/asia/association-south-east-asian-nations-asean_en  
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National and regional legislative and policy initiatives towards 
environmental protection and sustainability in general and the forging 
link between trade/investment and the environment in particular are 
more often than not driven by foreign donors.820  

 

The U.S.-funded program linking trade and environment is USAID’s ASEAN Environmental 

Improvement Program (ASEAN-EIP), established in 1992, providing four years of funding of 

USD 15 million in 6 participants’ states: Thailand, Indonesia, the Philippines, Brunei, 

Malaysia, and Singapore.821 Later in 1995, it is absorbed into U.S.-ASIA Environmental 

Partnership Program, and USAID sponsored USD 100 million to transfer environmental 

management and technological skills.822 The project was designed to provide a regional 

framework to introduce cleaner industrial production and environmental management. 

Even though the role of the European Union seems to fade away after the end of the 

Vietnam wars, the EU remains an active donor in the region. For instance, Asia Pro-Eco 

launched by the European Commission (EC) in 2002 was designed to strengthen environmental 

dialogue between Asia and Europe via “exchange of policies, technologies, the exchange of 

policies, technologies, and best practices to promote more resource‐efficient, market‐driven, 

and sustainable solutions to environmental problems in Asia.”823 Asia Urbs, launched in 1997, 

was designed to promote urban management, urban socio-economic development, urban 

environment, urban infrastructure, and urban poverty.824 In Laos, there are 25 ongoing EC 

environment and development projects such as wetlands protection and Asia Urbs aiming to 

promote a sustainable urban environment in Luang Prabang.825 In Vietnam, the EU funded the 

Multilateral Trade Assistance project helping the development of socially and environmentally 

 
820 Jorn Dosch, Balancing Trade Growth and Environmental Protection in ASEAN: Environmental Issues in Trade 
and Investment Policy Deliberations in the Mekong Subregion, Series on Trade and Environment in ASEAN—
Policy Report 2, IISD, 17 (2010).  
821 Id. at 13. 
822 Id. 
823 Asia Pro Eco Programme and SWITCH Programme,  
http://www.eeas.europa.eu/archives/delegations/indonesia/documents/eu_indonesia/apeswitch_en.pdf  
824 Asia-URBS - Strengthening Links Between Local Authorities, https://cordis.europa.eu/news/rcn/9232/en  
825 Dosch, supra note 820, at 12. 
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sustainable trade and economic integration strategy as part of the national economic reform 

process.826 However, the problem with regional donor programs with ASEAN is that they 

cannot be well linked with national initiatives and implementation.827 The receiving states’ 

capacity to implement the projects was overestimated.828 There are disparities among ASEAN 

member states in technical and institutional capacities, infrastructure, economic development, 

and political priorities. ASEAN itself is not a fully integrated entity with harmonized policies 

and implementation systems.  

As ASEAN grows, it gains confidence in becoming an outward-looking community 

playing a responsible and constructive role regionally and globally in promoting stability and 

economic prosperity.829 The relation between ASEAN and its dialogue partners has also 

evolved and become two-way cooperation in political, economic, and social issues based on 

joint decision and planning for implementation.830 The emphasis on development cooperation 

with dialogue partners is put into four issues: strengthening economic cooperation by gaining 

market access for ASEAN exports and more investment flows; supporting ASEAN’s 

integration, including the narrowing of development gaps through physical interconnections 

and capacity building; addressing transnational concerns; and promoting people-to-people 

contacts.831 ASEAN external trade relation has been implemented in two phases: through 

ASEAN-Plus Free Trade Agreements covering the Asia-Pacific region and major mega-

regional economic cooperation covering the Asian economies.832 The cooperation in the 

political and security area has been prominent. ASEAN has established ASEAN Regional 

Forum (ARF), engaging the world’s major players and keeping their interest in the region.   

 
826 Id. at 12-13 and Multilateral Aid Assistance project, https://www.oecd.org/aidfortrade/47462174.pdf  
827 Richard S. Stevenson, An Assessment of the Design and Effectiveness of the ASEAN Environmental 
Improvement Program, 12 J. CLEAN. PROD. 227, 227-36 (2004).  
828 Dosch, supra note 820, at 18. 
829 Merced, supra note 808.  
830 Id.  
831 S. Pushpanathan, supra note 806.  
832 Michael G. Plummer, US-ASEAN Relations in a Changing Global Context, ASEAN at 50 : A Look at Its 
External Relations, KAS 139, 145-146 (2017). 
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Recently, ASEAN external relation strategy is turning more towards the east rather than 

to the west due to two factors: first, the changing dynamic of the world order and economic 

power;833 and second, the rise of authoritarianism and dysfunctional democracy in ASEAN 

member states.834 This complicates the policy forging approach or the diffusion of western 

normative values in environmental protection in trade. The next part will further elaborate on 

the issue by discussing the ASEAN trade-environment relationship with each dialogue partner, 

the EU, the U.S., and China.  

 

2. MAJOR DIALOGUE PARTNERS  

Linking environmental protection and social development with market access in 

bilateral or multilateral trade agreements can be the solution for sustainable development as it 

allows international environmental law to “gain traction” and raise domestic and regional 

concerns.835 Upon linking trade and environment, the parties can create binding agreement and 

precise obligations to which the parties need to adhere.836 In other words, linking environmental 

norms with trade agreements allows the legalization of environmental protection in the context 

of international trade agreement with the balance of obligation, precision, and delegation.837 

Despite its potential effectiveness, the attempt to influence other states’ environmental 

regulation and policy using unilateral trade measures can be questionable upon its legality 

 
833 S. Pushpanathan, supra note 806. 
834 E.g., Ian Storey, Thailand’s Military Relations with China: Moving from Strength to Strength, 43 ISEAS 1, 2-
3 (May 27, 2019), https://www.iseas.edu.sg/images/pdf/ISEAS_Perspective_2019_43.pdf; and Ian Storey, Does 
China want to establish a Military Presence in Cambodia?, ST (Nov. 9, 2020), 
https://www.straitstimes.com/opinion/does-china-want-to-establish-a-military- presence-in-cambodia-0;  
835 Maxwell C. Radley, Mega-Trade Agreements : Could They Become the Foremost Vehicle to Unify Global and 
Regional Environmental Law ?, 80 ALB L. REV. 649, 650 (2018). 
836 Id. at 652. 
837“Obligation means that states or other actors are bound by a rule or commitment or by a set of rules or 
commitments. Specifically, it means that they are legally bound by a rule or commitment in the sense that their 
behavior thereunder is subject to scrutiny under the general rules, procedures, and discourse of international law, 
and often of domestic law as well. Precision means that rules unambiguously define the conduct they require, 
authorize, or proscribe. Delegation means that third parties have been granted authority to implement, interpret, 
and apply the rules; to resolve disputes; and (possibly) to make further rules.” Kenneth W. Abbot et al, The Concept 
of Legalization, 54 INT. ORGAN. 401, 401(2000). 
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according to WTO rules. On the other hand, the more developed party having economic 

imperative may be able to insert environmental norms as part of bilateral and multilateral trade 

deals. In this context, the analysis will focus on the integration of environmental norms in 

economic cooperation and trade agreements between ASEAN and three significant dialogue 

partners—the EU, the U.S., and China. The discussions focus on the questions: which dialogue 

partner integrated environmental norms into economic cooperation and trade agreement with 

ASEAN; and whether the inclusion of environmental norms effectively addresses the trade-

related environmental problems while serving the interest of all parties.  

 

2.1 The path of environmental legal integration of European Union: the lesson 

for the development of ASEAN 

 

“The EU and ASEAN are drivers of regionalism in their own 

geographical and political contexts and supporters of regionalism 

within their own regions and elsewhere.”838 

 

 The EU and ASEAN are the most important examples of regionalism in the 21st 

century.839 There are, of course, significant differences in political and institutional settings, but 

the EU and ASEAN both have long-established cooperation encompassing political-security, 

economic-trade, and sociocultural issues.840 The EU has been not only one of the significant 

donors assisting ASEAN for institutionalization, economic integration, and other development 

fields but also a significant dialogue partner. The relation has evolved as Islam noted that while 

the EU development aid remains significant, the relationship of EU-ASEAN has changed from 

 
838 ALLISON, supra note 801, at 44.  
839 AMITAV ACHARYA, THE END OF AMERICAN WORLD ORDER 94 (2014).  
840 ALLISON, supra note 801, at 45.  


