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ABSTRACT

In the leadup to the 50™ anniversary of the Stockholm Conference and the global Covid-
19 pandemic, nations and people have realized they have not lived up to the obligations of the
U.N. Charter and the principles of international environmental law. In 2019, the U.N. General
Assembly (UNGA) adopted Resolution No. A/RES/73/333, which set forth substantive and
procedural recommendations for follow-up work for the progressive development of international
environmental law, and specifically called for the adoption of a political declaration in 2022 to
strengthen the implementation of international environmental law. The resolution derives from the
proposed Global Pact for the Environment and significant discussions on gaps in international
environmental law by the Secretary General and an ad hoc group of the UNGA which met in
Nairobi during 2019. The thesis follows this process until January 2022. As the world prepares to
adopt a new political declaration, this thesis analyzes the multiple roads that lead here and the way
forward. The thesis analyzes the current ecological crises humanity faces and some possible ways
to address them. These solutions are grounded on the bedrock of Earth Jurisprudence, exemplified
here through religious and philosophical foundations of Earth conservation. Through this bedrock,
the thesis analyzes the rights-based approaches to the Earth Emergency Crisis, following the
pathway of development of the right to a healthy environment which led to its international
recognition at the Human Rights Council in 2021. This discussion significantly contributes to the
challenges we currently face in the Earth Emergency Crisis, while also critically evaluating
possible innovations to promote effectiveness in international environmental law.
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To Nicholas & Theo,
May we bring your generation not only hope,
But also answers.
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ASA BRANCA
Luiz Gonzaga

When I heard the earth burning
Quando oiei' a terra ardendo
Which bonfire of Saint John

Qual fogueira de Sdao Jodo

I asked' to God in heaven,

Eu preguntei’ a Deus do céu, uai
Why such judgment?

Por que tamanha judiacdo?

What a brazier, what a fornaia'
Que braseiro, que fornaia’

No weeping feet'

Nenhum pé de prantagdo’

1 lost my cattle because of the water.
Por farta' d'agua perdi meu gado
My sorrel died of thirst

Morreu de sede meu alazdo

Even the white wing

Inté' mesmo a asa branca

flapped its wings

Bateu asas do sertdo

Then' I said: goodbye, Rosinha
Entonce’ eu disse: adeus, Rosinha
keep my heart with you

Guarda contigo meu coragdo
Today far, many leagues

Hoje longe, muitas légua

in a sad loneliness

Numa triste soliddo

I wait for the rain to fall again
Espero a chuva cair de novo

For me to go back to my wilderness
Pra mim vortar' pro meu sertdo
When the green of your eyes’
Quando o verde dos teus oio'

Will spread' in the prantation’

Se espaiar' na prantagdo’

1 assure you, don't cry, no, see

Eu te asseguro, ndo chore, ndo, viu
That I will return’, see, my heart
Que eu vortarei', viu, meu coragdo
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INTRODUCTION

In the leadup to the 50" anniversary of the Stockholm Conference in 2022 and the aftermath
of the 2020 global pandemic, nations and people realize that they have not lived up to the
obligations of the charter of the United Nations (U.N.). The U.N. Charter, written in the 1940s,
begins as a call from “we the peoples of the United Nations” and pleas for global cooperation.!
However, because of the current ecological and health crises of the Earth systems, the “we” has
moved beyond humans. The crises we are in are partly existential as nature shares them with
humanity and future generations, who will suffer most of the consequences of our actions. As a
result, our current “we” is all-inclusive: it encompasses future generations and nature. This change
gives rise to an imperative: we all must act to protect the planet, and our responsibility extends
beyond humans. This thesis describes the legal dimensions of doing so.

As we face this unprecedented environmental and health crisis, the world is at a crossroads.
Scientists have, for long, alarmed us to growing environmental challenges, frequently with no
environmental policy responses addressing their concerns. Moreover, legal and policy initiatives
were generally piecemeal and fragmented. These often failed to consider the interlinkages between
the environment and broader all-encompassing challenges. In 2019, the sixth Global Environment
Outlook (GEO-6) report published by the U.N. Environment Program (UNEP) concisely
summarized what has been intensely said by the Intergovernmental Panel on Climate Change
(IPCC) and others. The report makes the case that the interconnected systems that make up the
environment? lead to cascading damages, especially in light of transboundary environmental
impacts.?

In 2020, a crisis of public health systems piled on to the ecosystem emergency. The 2020
global pandemic has shaken up our health, social, and economic foundations, bringing rapid
changes to communities worldwide. Globalization and the development of transportation and trade
systems have brought a unique aspect to the pandemic. Rather than slowly moving across the world
like the 1918/1919 Spanish influenza, Covid-19 and its multiple variants instead move between
continents in a day. The public health crisis and spillover effect for the economic crisis is the worst
the world will have ever seen, which is part of a pattern of transcending planetary boundaries
described later in this thesis. With the “developments” the world has pushed forward, we have
eliminated our abilities to prevent a pandemic.

It is time to address those impacts through new international legal rights and duties
pertaining to environmental law. The traditional pattern of human exploitation of ecological
resources can no longer be sustained, as human health and well-being rely on a healthy
environment.* Ignoring environmental values has led to growing inequality and has sometimes
deemed the change irreversible.® These are human rights issues that we can no longer ignore. Either
we fix our behaviors, or we suffer the consequences. Imperative in this is the need to recognize a
human right to a healthy environment and a duty to protect the environment at the international
level. This thesis tells us how to find a way forward. If we are to change the course of the Earth
Emergency Crisis, we need fast and steady action that truly leads us towards an ecological

''U.N. Charter, preamble.

2 Le., air, land, water, oceans, and biodiversity. UNEP, Global Environment Outlook (GEO-6): Summary for Policymakers
(2019).

3 Joyeeta Gupta, What does UN environment’s GEO-6 mean for INEA?, 19 INT’L ENVTL. AGREEMENTS: POL., L. AND ECON. 145
(2019).

4 Paul Ekins & Joyeeta Gupta, Perspective: a healthy planet for healthy people, 2 GLOBAL SUSTAINABILITY 1; 2 (2019).

SId., at. 4.
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transformation. This transformation can only be successful if grounded in a new body of
transformative law, what I call the “the Anthropocene Law.” This thesis argues that Anthropocene
Law can guide the next decade of change so that we can transform the way in which we interact
with nature and truly reverse course.

In 2018, the United Nations Secretary-General (UNSG) released the first high-level report
on international environmental law at the U.N., entitled “Gaps in international environmental law
and environment-related instruments: towards a global pact for the environment.”® The report was
instigated by the proposed Global Pact for the Environment (GPE), which remains at the core of
this thesis. The report reviewed and analyzed the corpus of international environmental law and
environment-related instruments, promoting a dialogue between environmental principles,
substantive gaps in multilateral environmental agreements (MEAs), environmental governance,
and institutions. Surprisingly, it took the U.N. almost five decades to fully embrace international
environmental law as a high-level debate, especially considering the substantial development in
the field since 1972.

Although the report is highly conservative in its analysis and conclusions, and heavily
grounded on older foundations of international environmental law, it is nevertheless meaningful.
It marks a new era for the importance of environmental law and governance globally. By
identifying significant gaps in international environmental law and making suggestions and
recommendations on addressing them, the UNSG provided a roadmap for its progressive
development. It may seem surprising that such a “seal of approval” is required to make the case
that environmental action is needed to address the crisis we are currently in. However, at least at
an official level, this was indeed the case. Despite the flaws of the UNSG’s report, the international
community now has a roadmap for developing international environmental law. Yet, how can we
best follow it? This underlying question is cross-cutting throughout this thesis. Recognizing the
right to a healthy environment is the first step in that development.

After substantial discussions of the UNSG’s report by U.N. delegates through a series of
meetings in Nairobi, the U.N. General Assembly (UNGA) adopted Resolution No. A/RES/73/333
in 2019.7 The resolution sets forth substantive and procedural recommendations for follow-up
work for the progressive development of international environmental law and specifically calls for
the adoption of a political declaration to strengthen the implementation of international
environmental law. The declaration shall be adopted in the context of the commemoration of the
landmark 50™ anniversary of the U.N. Conference on the Human Environment in early 2022. The
50" anniversary of the Stockholm Declaration is the perfect opportunity to no longer put off
environmental action.

Unless the world provides new legal responses to current environmental challenges, the
interrelated and indivisible Sustainable Development Goals (SDGs) will be unattainable.® The
global vision and goals outlined in the SDGs are a good start, with positive impacts on the goal-
setting strategy. However, broader legal commitment from States is still needed. In particular, the
fragmented character of international environmental law halts implementation and is likely to
retard the attainment of the SDGs.® Moreover, the sectoral approach to treaty-making often

% UN Secretary-General, Gaps in International Environmental Law and Environment-Related Instruments: Towards a Global Pact
for the Environment UN Doc A/73/419, 42 (30 November 2018).

7 UNGA, Resolution No. A/RES/73/333 (adopted Aug. 30, 2019).

8 Gupta, supra note 3, at 146.

% International Council of Environmental Law (ICEL), Note on Options to Address Gaps Under Resolution 72/277 (10 May
2018) “Towards a Global Pact For The Environment,” submitted for consideration in the 2019 Nairobi Consultations (Feb. 19,
2019), https://wedocs.unep.org/bitstream/handle/20.500.11822/27609/ICEL_Report.pdf?sequence=1&isAllowed=y.
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obscures the interconnectedness of the goals shared among different issue-specific regimes,!”
while there is increasing scientific evidence that environmental problems are inextricably
intertwined.!!

The linkage between environmental problems and human rights should guide the
progressive development of international environmental law.!? Adopting environmental principles
is one way to support coherence in the global environmental legal system. As noted in the UNSG’s
Report, “[t]he proliferation of multilateral environmental agreements and the resultant distinct and
separate mandates ignore the unity, interconnectedness, and interdependence of the Earth’s
ecosystem.”!3 There is a need to clarify the principles of environmental law in a “comprehensive
and unifying law” that could provide for better harmonization, predictability, and certainty to
enhance the coherence and coordination of global environmental governance.!'*

With a roadmap and timeline set forth by the U.N., the environmental community can now
propose a new document that progressively responds to current challenges. This thesis discusses
ways forward through a discussion of environmental rights and following the foundation for
development established by the UNSG’s report and Resolution 73/333. It argues that recognizing
the right to a healthy environment is at the core of any way forward. The central argument and
underlying thread of this thesis are twofold. First, fragmentation of international environmental
law hinders the effective implementation of norms due to the lack of an interconnected agreement
broadly applied. This issue was raised by the UNSG, bringing a long-standing academic concern
into a practical discussion by the U.N. Member States. Secondly, international environmental law
needs to evolve according to the Anthropocene and the novel concept of planetary boundaries. !>

The chosen lens through which to analyze the foundations and effects of a new agreement
is the right to a healthy environment and the duty to protect it. The draft of the GPE’s first article
recognizes the right of every person “to live in an ecologically sound environment adequate for
their health, well-being, dignity, culture and fulfillment.”!® The second article establishes that
“[e]very state or international institution, every person, natural or legal, public or private, has the
duty to take care of the environment. To this end, everyone contributes at their own level to the
conservation, protection and restoration of the integrity of the Earth’s ecosystem.”!’

The intersection of human rights and the environment is a territory well worked by
scholars,'® but it nonetheless remains fertile soil for new insights into international environmental
law, especially in light of a new political declaration and the recognition by the Human Rights
Council (HRC).! The scope and status of environmental principles remain contested, with only a
few recognized as customary international law.?° The Secretary-General noted a need to clarify the
principles of environmental law to make them more productive, predictable and to strengthen their

10714,

! Harro van Asselt, Managing the fragmentation of international environmental law: Forests at the intersection of the climate and
biodiversity regimes, 44 J. OF INT’L L. AND PoL. 1205; 1213-1215 (2012) (using climate change, biodiversity loss and forests as
an example).

12 Nicholas A. Robinson, IUCN’s Proposed Covenant on Environment & Development, 13 PACE ENVTL. L. REv. 133; 134; 138
(1995).

13 UN Secretary-General, supra note 6, at 34.

14 1d., at 43.

15 These will be further explained in Chapter L.

16 Le Club des Juristes, Project Global Pact for the Environment, art. 1 (Jun. 24, 2017), http://www.leclubdesjuristes.com/wp-
content/uploads/2017/05/Project-Global-Pact-for-the-Environment.pdf.

71d., art. 2.

18 See the work of the GLOBAL NETWORK FOR HUMAN RIGHTS AND THE ENVIRONMENT, https://gnhre.org/.

19 Human Rights Council Res. 48/L.23/Rev.1, U.N. Doc. A/HRC/48/1..23/Rev.1 (Oct. 5, 2021).

20 UN Secretary-General, supra note 6.
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implementation. Since the international right to a clean and healthy environment remains
underdeveloped at the international level, it offers the best possible vantage point from which to
construct an informed opinion on whether the GPE could significantly strengthen international
environmental law by codifying environmental principles.

Since the right to a healthy environment is not tangible and is often a concept difficult to
grasp, the right to water is used as an underlying example across this thesis. Water plays into the
themes of this thesis throughout, acting as a connecting thread across different chapters. Like the
environment in general, humanity is not behaving towards water like we should, as we often take
it for granted, not acknowledging that it is a limited resource. Religions worldwide have often
addressed water specifically, and the human rights framework has further developed the right to
water through different pathways. These are compared to the paths explored here regarding the
right to a healthy environment.

Chapter I sets the stage by acknowledging our current earth emergency crisis. The Oxford
dictionary defines crisis as a time of intense difficulty, trouble, or danger; a time when a difficult
or important decision must be made; a turning point of a disease when an important change takes
place, indicating either recovery or death.?! The term accurately depicts the danger of the situation
we are in, in which the Earth can either recover or die from the harms we have imposed on it. We
have, therefore, an important decision to make as a community. This thesis talks about
‘environmental crisis,” or, more broadly, an ‘earth emergency crisis.” We face, however, multiple
crises, as singular environmental crisis all interrelate. Chapter I goes more in-depth into these
environmental crises, providing a necessary background on the state of the world. The chapter
heavily relies on reports published by trustworthy scientific organizations in the past years, which
have grown the consensus on the environmental crisis. A call for legal remedies emerges through
this scientific consensus on the Anthropocene and the planetary boundaries we have transcended.

After providing a broad overview of the scientific background, the thesis begins by
answering the question of how to address it. By drawing on examples of religious, indigenous, and
ideological foundations, this thesis shows that, at least from a philosophical perspective, the world
has already agreed on a deep shared concern for the environment. Across the globe, communities
have warned us about the need to respect nature and our shared responsibility for caring for it.
Scholars have recently used the natural law foundation to develop an earth jurisprudence.

This philosophical bedrock provides the necessary grounds for finally adopting a human
right to a healthy environment and a duty to protect it at the international level. How can we then
draw on these centuries-old lessons to ensure the progressive development of international
environmental law??> How can we, as lawyers, recognize what religious leaders, scholars, and
philosophers have long proclaimed? Which steps have been followed in similar earlier attempts to
develop environmental law? Chapter II addresses these questions, drawing on the jurisprudential
thinking to find ways forward.

As will be shown throughout this thesis, one of the teachings of scientists, religious
scholars, and conservationists is that all things are connected, including the health of all planetary
life. Humanity is deeply coupled to all aspects of nature, as its future directly reflects ours.
Different cosmologies and ethical perspectives have accepted this knowledge, but the law has yet
to embrace it. If we assume that all aspects of life are interwoven, it should not surprise that the

2! Crisis, LEX1CO (powered by Oxford), at https://www.lexico.com/en/definition/crisis.

22 According to the U.N. Charter art. 13, para la, the General Assembly is mandated to encourage the progressive development of
international law and its codification. The progressive development of international law encompasses the drafting of legal rules in
fields that have not yet been regulated by international law or sufficiently addressed in State practice. UN Legal, Codification and
Progressive Development of International Law, UNITED NATIONS (2020), https://legal.un.org/cod/.
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Covid-19 pandemic came 100 years after the 1918 Spanish influenza. Robinson & Walzer observe
that the Covid-19 outbreak starkly reminds us of a basic fact that cannot be ignored: human,
animal, plant, and environmental health and well-being are intrinsically connected and profoundly
influenced by human activities.?® As this interconnectedness shows, the coronavirus pandemic is
“spreading octopus tentacles into every crevice of society..., pitting the vanity of human
assumptions against nature’s almost casual ability to destroy them.”?* If we don’t protect nature,
the virus will have no place to live and will come to humans once again, as these “zoonotic
spillovers at the wildlife-human interface are neither one-off events nor only found in distant
lands.”® As a result, the pandemic has had a lasting negative effect on environmental rights
worldwide.?¢

Chapter III draws on decades of legal research on the intersection of human rights and the
environment, exemplifying multiple attempts at recognizing the right to a healthy environment at
the international level or ensuring the link between both areas is legally implemented. The chapter
analyzes the growing jurisprudence on the right to a healthy environment that was crystalized by
decades of scholarship. At the core of this development is the work of the special rapporteur on
human rights and the environment, which significantly advanced the field, leaving no doubt that
environmental protection is a human rights issue.

This thesis explores this pathway while asking: Why is the right to a healthy environment
essential to provide environmental protection? Should the right be extended to humans exclusively,
or have we reached a threshold in environmental degradation which requires broadening the
concept and extending rights to nature? The chapter also draws on the lessons from the recognition
of the right to water as a human rights years earlier. In 2021, the HRC fully embraced the link
between human rights and the environment by adopting the right to a healthy environment at the
international level. The chapter analyzes this recognition, commenting on the resolution, while
also looking at the following steps at the international level.

Chapter IV describes the process in which the Global Pact — as a potential solution to the
fragmented state of international environmental law — unfolded, discussing its origins and
development within the UNGA. It investigates arguments presented in the Nairobi sessions,
considering the main issues and discussions brought by delegates. It brings forward the leading
causes of inefficiency in international environmental law as presented by States, as well as the
menu of options proposed to address them.

Evaluating the travaux préparatoires of the underlying negotiations towards such an
agreement, Chapter IV follows its inception as a draft proposal for a GPE by French scholars
through its drafting history and development of negotiations at the U.N. The preparatory work of
mediation, discussions, and drafting to produce a final treaty text is essential to understanding the
norms which States will ultimately adopt.?” To help provide a historical reference and a guide to
interpreting new rules in the future, an earlier version of this chapter, “Gaps in International
Environmental Law: Toward a Global Pact for the Environment,” was published at the beginning
of 2020 with the International Council of Environmental Law (ICEL) and the Environmental Law

23 Nicholas A. Robinson & Christian Walzer, How Do We Prevent the Next Outbreak?, SCIENTIFIC AMERICAN (Mar. 25, 2020),
https://blogs.scientificamerican.com/observations/how-do-we-prevent-the-next-outbreak/.

24 Alan Cowell, Photos From a Century of Epidemics, THE NEW YORK TIMES (Mar. 20, 2020),
https://www.nytimes.com/2020/03/20/world/europe/coronavirus-aids-spanish-flu-ebola-epidemics.html.

25 Robinson & Walzer, supra note 23.

26 Maria Antonia Tigre et. al., Environmental protection and human rights in the pandemic, 1(1-2-3) LEGAL POL’Y & PANDEMICS:
THE J. OF THE GLOBAL PANDEMIC NETWORK 317 (2021).

27 The Vienna Convention on the Law of Treaties includes the travaux preparatdires as a supplementary rule of interpretation
(art. 32). Vienna Convention on the Law of Treaties, opened for signature May 23, 1969, 1155 UN.T.S. 331.
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Institute (ELI).?® An update to the travaux préparatoires was co-written with Victoria Lichet and
published by ELI’s Environmental Law Reporter in October 2020.2° The chapter updates the
negotiating process until the end of December 2021.

The thesis concludes in Chapter V that the concept of the Global Pact, as initially
envisioned, has significantly shifted in light of the development of negotiations within the U.N..
Once the French delegation initiated that internal process, the fate of the Global Pact was out of
their hands, and the debate thus became much broader. A proposed solution can no longer be
limited to environmental principles. The Global Pact (or a global pact) could be a multi-pronged
answer to enhance the implementation of international environmental law. The negotiation of a
worldwide pact must remain current, avoiding reaching an already outdated agreement when born.
How, then, can we best find our way forward? What type of instrument should we adopt, and what
should be its content? In addressing these questions, the thesis provides a critical frame of reference
to analyze a proposed new agreement that is expected to provide a new scaffold for international
environmental law.

Through scientific, economic, jurisprudential, and legal arguments, this thesis shows that
humanity has not lived up to its obligations towards the Earth and itself. The 2020 pandemic
represents the latest wake-up call — one we hope the world will finally listen to. The planet, people,
and nature are entering a fundamental transformative period. The existential crisis we currently
face demands new legal responses to ensure the protection of the planet. This thesis shows how
we can adapt through a series of legal steps that mature from society’s ethical roots. It, therefore,
provides a meaningful contribution to international environmental law. Following the publication
of the travaux preparatoires on the debate on the Global Pact for the Environment, this thesis now
looks at the past and the future to provide legal answers for resiliently moving forward.

28 Maria Antonia Tigre, Gaps in International Environmental Law: Toward a Global Pact for the Environment (Environmental
Law Institute, 2020).

29 Maria Antonia Tigre & Victoria Lichet, Update on Negotiation of a New International Environmental Agreement, 50(10)
EnvTL. L. REP. 10818 (2020).
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I STATE OF THE WORLD

Humanity is at the brink of an environmental collapse as the conditions of our environment
are worsening by the second. United Nations (U.N.) Secretary-General Antonio Guterres warned
that “[w]e stand at a critical juncture in our collective efforts to limit dangerous global heating.”!
A juncture further worsened by the Covid-19 pandemic.> Advances in climate and environmental
science now forecast an uncertain and probably dire future. Guterres recently said that “Covid and
climate have brought us to a threshold ... a moment of truth.”® The effects of climate change are
felt in every corner of the world.* In Botswana, Southern Africa’s oldest baobab trees, some of
them 2,500 years old, are suddenly dying. As Cyclone Harold hit Vanuatu in April 2020, it was
the second Category 5 storm in five years. Ice loss in Greenland has accelerated by a factor of five
over the past 30 years. In Kuwait, the temperature reached 127.7°F, the highest recorded on Earth
in 2021. Mexico City is sinking as a result of the ancient aquifer below drying up through a
combination of overpumping and climate change. Species are at the brink of extinction, and global
temperatures continue to rise. “We speak about the warmth of Mother Nature, but nature can also
be vicious and wild and unforgiving.”

2019 may well have marked a turning point in our collective understanding of climate
change’s effects and threats. Wildfires in Australia have devastated human development and
natural areas. Australia burned for three months in the country’s most disastrous fire season ever.°
The wildfires were part of what scientists call “compound extremes:” first drought, then a
devastating bush fire, followed by a foot of rain from a tropical storm, one intensifying the other.”
Impacts on human health were significant.® In the United States alone, Californian wildfires
recently killed 85 people. We further saw devastating fires in the Amazon, burning millions of
acres and further contributing to greenhouse gas (GHG) emissions.

These extreme events and their impacts could likely have been mitigated, as scientists have
long predicted what is happening. Australia had previously suffered its worst known wildfire in
2009. In 2015, to take one example among many, Australia’s Academy of Science declared that
“for Australia, a warmer future will likely mean that extreme precipitation is more intense and
more frequent, interspersed with longer dry spells.” We could also have learned from previous
events, as we have seen a devastating fire season throughout the world before. From 1997 to 1999,
massive wildfires burned in Mexico, Brazil, Guatemala, Honduras, Nicaragua, Russia, Tanzania,

! United Nations Secretary-General, Secretary-General's remarks at opening ceremony of UN Climate Change Conference
COP25 [as delivered], (Dec. 02, 2019), https://www.un.org/sg/en/content/sg/statement/2019-12-02/secretary-generals-remarks-
opening-ceremony-of-un-climate-change-conference-cop25-delivered.

2 Isabelle Gerretsen, The state of the climate in 2021, BBC FUTURE (Jan. 10, 2021),
https://www.bbc.com/future/article/20210108-where-we-are-on-climate-change-in-five-charts.

3 United Nations Secretary General, Secretary General’s address at Columbia University: The State of the Planet, UNITED
NATIONS (Dec. 2, 2020), https://www.un.org/sg/en/content/sg/speeches/2020-12-02/address-columbia-university-the-state-of-the-
planet.

4 Postcards from a World on Fire, THE NEW YORK TIMES (2021),
https://www.nytimes.com/interactive/2021/12/13/opinion/climate-change-effects-countries.html

5> Damien Cave, The Fires Are Out, but Australia’s Climate Disasters Aren’t Over, THE NEW YORK TIMES (Feb. 23, 2020),
https://www.nytimes.com/2020/02/23/world/australia/climate-change-extremes.html.

¢ Jamie Tarabay, Why These Australia Fires Are Like Nothing We 've Seen Before, THE NEW YORK TIMES (Jan. 21, 2021),
https://www.nytimes.com/2020/01/21/world/australia/fires-size-climate.html.

7 Cave, supra note 5.

8 Nathanial Gronewold, Smoke from Australia’s Bushfires Killed Hundreds, Scientific AMERICAN (Mar. 24, 2020),
https://www.scientificamerican.com/article/smoke-from-australias-bushfires-killed-hundreds1/.

° How are extreme events changing?, AUSTRALIAN ACADEMY OF SCIENCE, https://www.science.org.au/learning/general-
audience/science-climate-change/5-how-are-extreme-events-changing.
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Kenya, Rwanda, Congo, Senegal, Indonesia, Malaysia, and Papua New Guinea.'® The experience
with wildfires was so vast that they could not be extinguished by human firefighting. Still,
humanity failed to learn its lesson and better prepare for the future.

The wildfires are heightened by climate change, altering precipitation patterns, and leading
to drier conditions in forests. With global temperatures increasing, wildfires have become more
common, with fire risk seasons longer and more intense. In addition, the ‘megafires’ can
potentially cause transboundary harm if they burn across national borders, which is an issue, for
example, in the Amazon rainforest. However, States deal with wildfires at the domestic level in
various ways. At most, regional and bilateral efforts at cooperation can be found, but are still
inadequate to meet the challenge.!! Collaboration on wildfires is yet another area where
international cooperation is desperately needed, but States again fail to find policy solutions to
address the problem.

These provide only a few examples of ways in which our environmental crises are
unfolding. The implications are catastrophic for both the physical environment and human
security. Globally, the language used by international organizations, scientists, and news
organizations has shifted as conditions have worsened. While “environmental crisis” has been in
customary use for decades, we now hear about “global environmental emergency,”'? dying
oceans,”!? “biological annihilation,” and “mass extinction,”!* among others.!> The Guardian no
longer recommends using “climate change,” as the term fails to reflect the seriousness of the
situation accurately. Instead, it encourages the use of the words “climate emergency, crisis, or
breakdown.”!®

The language change reflects a sense of emergency, prompting humanity to reduce our
myopia and paralysis and imagine a path forward.!” Margaret Atwood once wrote, “It’s not climate
change, it’s everything change.”'® As Schneider-Mayerson and Bellamy note, citing the
environmental critic Ursula Heise, the current crisis requires a new kind of global thinking that
resists single languages or cultures.!” Greta Thunberg said: “It’s 2019. Can we all now call it what
it is: climate breakdown, climate crisis, climate emergency, ecological breakdown, ecological
crisis and ecological emergency?”?°

10 Nicholas A. Robinson, Forest Fires as a Common International Concern: Precedents for the Progressive Development of
International Environmental Law, 18 PACE ENVTL. L. REV. 459, 460-61 (2001).

"1 1d. at 482.

12 This language is particularly applied to climate change, biodiversity, and oceans. See various speeches and reports by the UN
Secretary General Antonio Guterres: see e.g., on oceans, UN News, ‘We face a global emergency’ over oceans: UN chief sounds
the alarm at G7 Summit event, UNITED NATIONS (June 9, 2018), https://news.un.org/en/story/2018/06/1011811; see e.g. on
climate change, UN News, ‘Act now with ambition and urgency' to tackle the world’s ‘grave climate emergency’, UN chief urges
UAE meeting, UNITED NATIONS (June 30, 2019), https://news.un.org/en/story/2019/06/1041582.

13 See i.e., Alister Doyle, Dying oceans rising faster than predicted, UN warns in stark report, CLIMATE HOME NEWS (Sep. 25,
2019), https://www.climatechangenews.com/2019/09/25/dying-oceans-rising-faster-predicted-un-warns-stark-report/.

14 Damian Carrington, Earth's sixth mass extinction event under way, scientists warn, THE GUARDIAN (July 10, 2017),
https://www.theguardian.com/environment/2017/jul/10/earths-sixth-mass-extinction-event-already-underway-scientists-warn.

15 Madhur Anand, Language matters when the Earth is in the midst of a climate crisis, THE CONVERSATION (June 6, 2019),
https://theconversation.com/language-matters-when-the-earth-is-in-the-midst-of-a-climate-crisis-117796.

16 Carrington, supra note 14.

17 Hua Hsu, The Search for New Words to Make Us Care about the Climate Crisis, THE NEW YORKER (Feb 21, 2020),
https://www.newyorker.com/culture/cultural-comment/the-search-for-new-words-to-make-us-care-about-the-climate-crisis.

18 Margaret Atwood, It’s not Climate Change - It’s Everything Change, MEDIUM (July 27, 2015), https://medium.com/matter/it-s-
not-climate-change-it-s-everything-change-8fd9aa671804.

19 Matthew Schneider-Mayerson & Brent Ryan Bellamy, An Ecotopian Lexicon (University of Minnesota Press, 2019).

20 Greta Thunberg, (@GretaThunberg, TWITTER (May 4, 2019, 1:14 PM),
https://twitter.com/gretathunberg/status/1124723891123961856?lang=en.
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Adding to the already dire state of our environment, the world faced what would become
another pandemic at the end of 2019. Covid-19 is caused by infection with a new coronavirus
(called SARS-CoV-2) and quickly spread around the globe only weeks after its initial detection.
In a 2016 report,?! the WHO estimated that premature deaths and diseases could be prevented to a
significant degree through healthier environments. As highlighted by the WHO, healthy
environments contribute to the 17 Sustainable Development Goals (SDGs) and environmental
health interventions could make “a valuable and sustainable contribution towards reducing the
global disease burden and improving the well-being of people everywhere.”?? The zoonotic origins
of the Covid-19 pandemic reinforce the links between human health and environmental health,
leaving no doubt as to the need to protect our environment, if not for the sake of nature itself, for
the sake of human health.

This chapter broadly looks at the current state of the world by summarizing the main
existential crisis points the U.N. and other international research organizations have identified.
Science shows that this is a wake-up call, and it is time humanity finally listens.

A. SCIENTIFIC CONSENSUS ON THE EARTH CRISIS

At the fourth session of the U.N. Environment Assembly (UNEA), held in Nairobi in
March 2019, the U.N. Environment Programme (UNEP) warned policymakers that the world is
not on track to achieve the environmental dimension of the SDGs and other internationally agreed
on environmental goals by 2030, or to deliver long-term sustainability by 2050.23 Our current
development model is not sustainable. Moreover, progress made in the last two decades is in
danger of being reversed through worsening social inequalities and potentially irreversible declines
in the natural environment that sustains us.*

The 2005 Millennium Ecosystem Assessment warned that the degradation of ecosystem
services could grow significantly worse during the first half of this century and is a barrier to
achieving the Millennium Development Goals (MDG) — now replaced by the SDGs.?> Ecosystems
are being degraded or used unsustainably. These ecosystem changes are increasing the likelihood
of nonlinear modifications to ecosystems, with significant consequences for human well-being,
and harmful effects of degradation are disproportionally borne by the poor.2® Experts then warned
that “[t]he challenge of reversing the degradation of ecosystems while meeting increasing demands
for their services can be partially met, (...) but these involve significant changes in policies,
institutions, and practices that are not currently under way.”?” Unfortunately, since the Millennium
Ecosystem Assessment was published, not much has changed.

2! Annette Priiss-Ustiin et al., Preventing disease through healthy environments: a global assessment of the burden of disease
from environmental risks, WORLD HEALTH ORGANIZATION (May 11, 2020),
https://apps.who.int/iris/bitstream/handle/10665/204585/9789241565196 _eng.pdf?sequence=1&isAllowed=y.

22 Dr. Maria Neira, Environments should improve not harm our health, WORLD HEALTH ORGANIZATION (March 15, 2016),
https://apps.who.int/mediacentre/commentaries/environments-should-improve-our-health/en/index.html.

23 United Nations Environment Assembly of the United Nations Environment Programme, GEO-6 Key Messages,

UNEP/EA 4/INF.18, q 4 (Feb. 12, 2019) [hereinafter GEO-6 Key Messages].

24 Global Sustainable Development Report 2019: The Future is Now — Science for Achieving Sustainable Development, UNITED
NATIONS (2019), https://sustainabledevelopment.un.org/content/documents/24797GSDR_report 2019.pdf [hereinafter Global
Sustainable Development Report].

25 Walter V. Reid et. al, Ecosystems and Human Well-Being, MILLENNIUM ECOSYSTEM ASSESSMENT (2005).

26 Id. at. 1-2.

27 1d. at. 18.
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The overall condition of the global environment has continued to deteriorate, despite
environmental policy efforts across countries and regions.?® Unsustainable production and
consumption patterns and climate change have degraded the Earth’s ecosystems, endangering the
ecological foundations of society and hindering policy efforts.?’ With the global population
reaching 7.5 billion in 2018, and median projections estimating nearly 10 billion by 2050, this
scenario will likely worsen.>® Urgent action and strengthened international cooperation are needed
to reverse those negative trends and restore the planet and human health.

GHG emissions have already committed the world to an extended period of climate change
with multiple and increasing environmental and society-wide risks.’! In 2019 GHG emissions
reached a record high, but fell in 2020 due to the Covid-19 pandemic.*? However, GHG emissions
already rose in 2021, relative to the 2019 figures. 33 Despite a decade of increasing political and
societal focus on climate change and the milestone Paris Agreement, global GHG emissions have
not been curbed.?* The emissions gap is more significant than ever.*> If GHGs emissions continue
to increase at the current rate, global warming is likely to reach 1.5°C between 2030 and 2052,
although some predictions are even more disastrous.’” The recent scientific Special Report on the
impacts of 1.5°C of global warming of the Intergovernmental Panel on Climate Change (IPCC)
concluded that “[l]imiting global warming to 1.5°C would require rapid, far-reaching and
unprecedented changes in all aspects of society.”® In order to limit global to this target, current
Nationally Determined Contributions (NDCs) need to be significantly more ambitious, with an
overachievement of the latest NDCs.

Pollution touches all parts of the planet, including food, water, and air. Approximately 19
million premature deaths are estimated to occur annually due to how we use natural resources and
impact the environment to support global production and consumption.*® Air pollution is the
world’s single most significant environmental risk to health. It is currently the cause of 6 to 7
million premature deaths per year, which projected to continue to have substantial adverse effects
on health.*! Nine out of ten people breathe outdoor air polluted beyond acceptable World Health

28 GEO-6 Key Messages, supra note 23, at 4.

2 Id. at. 4.

30 GEO-6 Key Messages, supra note 23, at 6.

31 Global Sustainable Development Report, supra note 24, at 5.

32 Emissions Gap Report 2019, UNITED NATIONS ENVIRONMENT PROGRAMME (2021), at 4-5,
https://wedocs.unep.org/bitstream/handle/20.500.11822/36990/EGR21.pdf.

B3Id at5

34 Robert Watson et. al, The Truth Behind the Climate Pledges, FEU-US (Nov. 2019), at iii, 4-5, https://feu-us.org/wp-
content/uploads/2021/07/The-Truth-Behind-the-Climate-Pledges.pdf.

35 John Christensen and Anne Olhoff, Lessons from a Decade of emissions of Gap Assessments, UNITED NATIONS ENVIRONMENT
PROGRAMME 18 (2019), https://wedocs.unep.org/bitstream/handle/20.500.11822/30022/EGR10.pdf?sequence=1&isAllowed=y.
36 Global Warming of 1.5 degress Celcius: Summary for Policymakers, THE INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE
32 (2018), https://www.ipcc.ch/about/.

37 Paul Voosen, New climate models forecast a warming surge, 364 SCIENCE 222 (2019).

38 Summary for Policymakers of IPCC Special Report on Global Warming of 1.5°C approved by governments, THE
INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE (2018), https://www.ipcc.ch/2018/10/08/summary-for-policymakers-of-ipcc-
special-report-on-global-warming-of-1-5c-approved-by-governments/.

39 Nationally determined contributions under the Paris Agreement: Synthesis report by the secretariat, THE
INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE {15, 6 (2021),

https://unfecc.int/sites/default/files/resource/cma2021 08 adv_1.pdf.

40 Towards a Pollution-Free Planet: Background Report, UNITED NATIONS ENVIRONMENT PROGRAMME (2017).

41 Global Sustainable Development Report, supra note 24, at 9§ 6. 2019: The Future is Now — Science for Achieving Sustainable
Development., supra note 6, § 6.
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Organization (WHO) guidelines.*” UNEP recently developed a real-time air quality databank to
provide policymakers with adequate information to reach informed and efficient decisions.*

Around 1 million animal and plant species are now threatened with extinction, many within
decades, more than ever before in human history.** The American Association for the
Advancement of Science reports that human activity has ‘contributed to a thousand-fold increase
in global extinctions ... compared to the presumed pre-human background rate.”* As a result, a
significant species extinction is unfolding, compromising the Earth’s ecological integrity and
capacity to meet human needs.*® The chair of the Intergovernmental Science-Policy Platform on
Biodiversity and Ecosystem Services warned that “[t]he health of ecosystems on which humans
and all other species depend is deteriorating more rapidly than ever. We are eroding the very
foundations of our economies, livelihoods, food security, health, and quality of life worldwide.”*
Humans are living through the sixth great extinction of species, which scientists have termed a
‘biological annihilation.’*®

Oceans and coasts face increased threats, leading to ocean warming and acidification,
ocean pollution, rising sea levels, coral bleaching, and the increasing use of oceans, coasts, deltas,
and basins for food production, transportation, settlement, recreation, resource extraction, and
energy production.*® Land degradation, desertification, and deforestation remain an increasing
threat to human well-being and ecosystems, especially for rural areas that are most dependent on
land productivity.® In addition, population growth, urbanization, water pollution, and
unsustainable development induce pressure on water resources, further exacerbated by climate
change, increasing storms and floods, glacial and snowpack melt as a result of global warming.>!

42 Ambient air pollution: A global assessment of exposure and burden of disease, WORLD HEALTH ORGANIZATION (WHO) (2016).
43 What’s in the air? World Urban Forum 2020 launches world’s largest real-time air quality databank, UNITED NATIONS
ENVIRONMENT PROGRAMME (Feb. 11, 2020), https://www.unep.org/news-and-stories/story/whats-air-world-urban-forum-2020-
launches-worlds-largest-real-time-air.

4 Summary for policymakers of the global assessment report on biodiversity and ecosystem services, INTERGOVERNMENTAL
SCIENCE-POLICY PLATFORM ON BIODIVERSITY AND ECOSYSTEM SERVICES (2019).

45 Kenneth V. Rosenberg, et al, Decline in North American Avifauna, 366(6461) SCIENCE 120 (2019).

46 Global Environment Outlook: GEO-6: Summary for Policymakers, GLOBAL ENVIRONMENT OUTLOOK and UNITED NATIONS
ENVIRONMENT PROGRAMME 2 (2019),

https://www.ipcc.ch/site/assets/uploads/sites/2/2019/05/SR15_SPM version_report LR.pdf; see also IUCN, The IUCN Red List
of Threatened Species (2020), https://www.iucnredlist.org/. The mass extinction could be much worse. See Gerardo Ceballos, et
al., Accelerated modern human—induced species losses: Entering the sixth mass extinction, 1 SCIENCE ADVANCES (2015);
Gerardo Ceballos, et al., Population losses and the sixth mass extinction, 114 PROCEEDINGS OF THE NATIONAL ACADEMY OF
SCIENCES OF THE UNITED STATES OF AMERICA E6089 (2017).

47 UN Sustainable Development Goals, UN Report: Nature’s Dangerous Decline ‘Unprecedented’; Species Extinction Rates
‘Accelerating’, INTERGOVERNMENTAL SCIENCE-POLICY PLATFORM ON BIODIVERSITY AND ECOSYSTEM AND SERVICES (May 6,
2019).

48 Gerardo Ceballos, et al., Biological annihilation via the ongoing sixth mass extinction signaled by vertebrate population losses
and declines, 114 PROCEEDINGS OF THE NATIONAL ACADEMY OF SCIENCES (2017).

49 UNITED NATIONS, THE FIRST GLOBAL INTEGRATED MARINE ASSESSMENT: WORLD OCEAN ASSESSMENT I 10; 14 (Cambridge
University Press. 2017). GEO-6: Summary for Policymakers, supra note 2, at 9; 11-12. NATIONS, The First Global Integrated
Marine Assessment: World Ocean Assessment I. 2017; Lijing Cheng Kevin E. Trenberth, Peter Jacobs, Yongxin Zhang & John
Fasullo, Hurricane Harvey Links to Ocean Heat Content and Climate Change Adaptation, EARTH’S FUTURE 1 (2018).

30 Global Sustainable Development Report, supra note 24, at § 9.; GEO-6: Summary for Policymakers, supra note 2, at 11.

3 GEO-6: Summary for Policymakers, supra note 2, at 12.
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GEO-6 presents all Earth’s natural systems as interrelated.>? Still, through transformative
change, nature can be conserved, restored, and used sustainably.’® To further help provide
information on the state of the environment, UNEP released other significant publications in 2020
detailing the future fate of the planet.>* Nature is degrading rapidly, and SDGs are not
comprehensive enough to aid this degradation. The Global Synthesis Report on Biodiversity
recommends transformative options, such as increased economic incentives to help in the
restoration of nature.>

The post-2020 global diversity framework is to be used to improve biodiversity as well,
and can be best implemented through expansion of protected areas, instituting more integrated
approaches to conservation, and increasing transboundary cooperation.’® The Global Seagrass
Report details how a number of urgent actions must be taken to protect seagrasses, including
increasing funding for their conservation and recognizing their value within NDCs and SDGs.>’
SDGs are currently being undermined due to the current negative trends in biodiversity. The State
of the World’s Forest Report states that to reverse these trends, agrobusiness needs to change
significantly, and large-scale forest restoration must be immediately implemented.>® Additionally,
sand and dust storms are depositing large amounts of harmful microorganisms in oceans, a
phenomenon that currently needs comprehensive research, according to the Impacts of Sand and
Dust Storms on Oceans report.”® The impact of pollution in oceans was further analyzed in the
report, Human Health and Ocean Pollution, which found that ocean pollution can be curtailed by
monitoring through marine control programs, and promoting effective waste management.®® This
pollution has also led to the degradation of coral reefs, which could be addressed by investing in
coral reef management and implementing new methods of data control technology.®!

2 GEO-6 reports: ‘Providing a decent life and well-being for nearly 10 billion people by 2050, without further compromising the
ecological limits of our planet and its benefits, is one of the most serious challenges and responsibilities humanity has ever faced.
People worldwide rely on the smooth functioning of Earth’s natural life-support systems, in different ways and in different
contexts. A healthy planet is a necessary foundation for the overall well-being and further advancement of humanity’; GEO-6,
Introduction, Chapter 1 <https://www.cambridge.org/core/services/aop-
cambridgecore/content/view/CE2200F7ACOFCAE270A055C036A29A65/9781108627146¢1 p2-

19 _CBO.pdf/introduction_and_context.pdf>.

33 Transformative change means “a fundamental, system-wide reorganization across technological, economic and social factors,
including paradigms, goals and values.” Id.

34 See UN Environment, Ten biodiversity-related publications to look out for in 2020, Mar. 10, 2020 (2020), available at
https://www.unenvironment.org/news-and-stories/story/ten-biodiversity-related-publications-look-out-2020.

35 The Global Synthesis Report on Biodiversity and Ecosystem Services, INTERGOVERNMENTAL SCIENCE-POLICY PLATFORM ON
BIODIVERSITY AND ECOSYSTEM SERVICES (2019), at XIV-XX,
https://zenodo.org/record/5657041/files/202111_2020%20IPBES%20GLOBAL%20REPORT FULL DIGITAL NOV%202021
.pdf?download=1.

36 Protect Planet Report 2020, UNITED NATIONS ENVIRONMENT PROGRAMME (2020),
https:/livereport.protectedplanet.net/chapter-11.

57 Out of the Blue, UNITED NATIONS ENVIRONMENT PROGRAMME 12-13 (2020),
https://wedocs.unep.org/bitstream/handle/20.500.11822/3263 6/seagrass.pdf?sequence=1&isAllowed=y.

38 The State of the World’s Forests 2020, FOOD AND AGRICULTURE ORGANIZATION OF THE UNITED NATIONS xx-xxi (2020),
https://www.fao.org/3/ca8642en/ca8642en.pdf.

3 Impacts of Sand and Dust Storms on Oceans: A Scientific Environmental assessment for Policy Makers, UNITED NATIONS
ENVIRONMENT PROGRAMME 27-8 (2020),
https://wedocs.unep.org/bitstream/handle/20.500.11822/34300/SDO.pdf?sequence=1&isAllowed=y.

60 Philip J. Landrigan et. al, Human Health and Ocean Pollution, ANNALS OF GLOBALHEALTH 35-40 (2020),
https://www.annalsofglobalhealth.org/articles/10.5334/aogh.2831/.

! Global Coral Reef Report: Conclusions, AUSTRALIAN GOVERNMENT 4-5 (2020), https://gcrmn.net/wp-
content/uploads/2021/10/Conclusions.pdf.
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B. ANTHROPOCENE & TRANSCENDING PLANETARY BOUNDARIES

The combined environmental trends provide strong evidence that humankind is now
rivaling nature in its impact on the functioning of the Earth system.®? The growing influence of
human activity on Earth and the atmosphere emphasizes humankind’s role in geology and
ecology.®® Humans have so irretrievably altered the Earth in the past centuries that the
Anthropocene, a new geological epoch, has begun.®* Anthropocene suggests that the Earth is now
moving out of its current geological epoch, the Holocene, into a stage where human actions have
global and local widespread ecological, geologic and other effects.’> The Holocene represents an
epoch in which the environment has been unusually stable.®® Changes occurred naturally and
according to the Earth’s regulatory capacity. This shift from a period of stability has occurred
primarily because of human activity since humankind has become a global geological force in its
own right.%’

To meet the challenge of maintaining the Holocene state, some scholars at the Stockholm
Resilience Centre have proposed a framework of planetary boundaries that defines borders in
which human activities can take place without the risk of transgressing the Earth system’s
ecological thresholds.®® The team, led by Rockstrom, identified the following nine Earth system
biophysical processes that determine the planet’s ability to auto-regulate and therefore maintain
its Holocene-like conditions: climate change, stratospheric ozone depletion, land system change,
global freshwater use, rate of biodiversity loss,* ocean acidification, interference with phosphorus
and nitrogen cycles,’® atmospheric aerosol loading and chemical pollution.”! These are
interdependent, meaning that exceeding one’s boundaries leads to a change of transgression in
another. Four of these boundaries have already entered the uncertainty zone: climate change, land
system change, biosphere integrity, and biogeochemical flows.”

A proposed approach for the SDGs was suggested to maintain a stable functioning of the
Earth system and thriving societies around the world. This approach introduces the implementation
of a ‘planetary boundaries’ framework alongside the achievement of targets aimed at more
immediate human needs, such as clean, affordable, and accessible energy and an adequate food
supply.”> While the framework is criticized for being incomplete, it provides an interesting
perspective on where we are right now.” With successive warnings, scientists have assessed that
we have transcended several boundaries. Nevertheless, what does that mean exactly? What can

2 Will Steffen, et al., The Anthropocene: Conceptual and Historical Perspectives, 369 PHILOSOPHICAL TRANSACTIONS OF THE
ROYAL SOCIETY 842; 843 (2011); Paul J. Crutzen, Geology of mankind: The Anthropocene, 415 NATURE 23 (2002).

63 Paul J. Crutzen & Eugene F. Stoermer, The “Anthropocene”, 41 GLOBAL CHANGE NEWSLETTER 17 (2000).

% Simon L. Lewis & Mark A. Maslin, Defining the Anthropocene, 519 NATURE 171 (2015); Jan Zalasiewicz, et al., The Working
Group on the Anthropocene: Summary of evidence and interim recommendations, 19 ANTHROPOCENE 55 (2017).

65 SIMON L. LEWIS & MARK A. MASLIN, THE HUMAN PLANET—HOW WE CREATED THE ANTHROPOCENE (Yale University Press.
2018).

66 Johan Rockstrém, et al., 4 safe operating space for humanity, 461 NATURE 472 (2009).

67 Steffen, et al., supra note 62, at 843.

8 Rockstrom, et al., supra note 66 (The nine “planetary boundaries” represent thresholds in major planetary processes used to
help define a “safe operating space for humanity”); See Stockholm Resilience Centre, Planetary boundaries research,
STOCKHOLM RESILIENCE (2020), https://www.stockholmresilience.org/research/planetary-boundaries/the-nine-planetary-
boundaries.html.

% Later revised to include genetic and functional diversity and renamed biosphere integrity.

70 Later renamed biogeochemical flows.

71 Rockstrom, et al., supra note 66, at 473.

72 Will Steffen, et al., Planetary boundaries: Guiding human development on a changing planet, 347 SCIENCE 1259855-1 (2015).
BId.

74 Kirsty L. Nash, et al., Planetary boundaries for a blue planet, NAT. BEcoL. & EvoL. 1625 (2017); Steven W. Running, 4
Measurable Planetary Boundary for the Biosphere, 21 SCIENCE 1458 (2012).
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still be done? Bierman places the concept of planetary boundaries in the framework of earth system
governance, exploring the policy and governance responses that may follow from the approach.”
However, there is still much to be done from an international legal perspective.

The 2020 pandemic provides a clear example of what happens when we transcend
planetary boundaries. The IPCC has, for long, warned about the adverse effects of climate change
on human health.”® Weather patterns associated with climate change are shifting the geographic
range, seasonality, and intensity of transmission of selected climate-sensitive infectious diseases.
Furthermore, climate-change-induced species redistribution could be far-reaching and extensive,
with global consequences for food security and human health. In particular, specific pest and
disease species will move into areas that become newly climatically suitable.

C. THE SCIENTIFIC ANALYSIS CALLS FOR LEGAL REMEDIES

On the 50" anniversary of Earth Day, the New York Times did a roundup on how the world
is better and worse.”” On the one hand, the waterways and air in the United States are cleaner. You
no longer see smog over New York City as was constant in the 1970s. Oil spills are rarer, even
though they can be catastrophic and much more extensive in scale when they happen.’® Renewable
energy has seen an incredible growth over the last few years. Pesticides like DDT are prohibited,
and endangered species like the bald eagle are soaring again. Nature preserves are found
worldwide, with protected areas as one of the main strategies to promote environmental
conservation. The ozone hole is healing.

On the other hand, oceans are warming and becoming more acidic. Several countries like
China and India still face significant pollution challenges. Humanity still heavily relies on oil for
energy consumption, and clean energy is not yet growing fast enough. As dangerous chemicals are
regulated, new ones emerge. We are still facing mass extinction, and fires are destroying our
tropical forests. And, finally, there is climate change, an unprecedented challenge for which the
world still has no solution.

The scientific data makes it clear that the state of the world is deteriorating. Scientists have
already reached a consensus on the Earth crisis. In a few instances, the world has reached a tipping
point. Governments have responded by enacting environmental laws and policies, always
attempting to catch up with the new environmental problem. The same occurs at the international
level, in which the international community negotiates new treaties to address global issues. From
a policy perspective, UNEP was created to provide a comprehensive framework for environmental
governance. Still, the world is in trouble. The current response is insufficient.

In an increasingly interdependent world, the climate and biodiversity crises are, more than
ever, inextricably tied with human health and the transmission of infectious diseases.” The 2020
Covid-19 pandemic has shown us that the exploitation of wild species and deforestation

75 Frank Biermann, Planetary boundaries and Earth system governance: exploring the links, 81 EcoL. ECON. 4 (2012).

76 The 1.5 Health Report: Synthesis on Health & Climate Science, THE INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE
(2018); Human health: impacts, adaptation, and co-benefits 709-754, THE INTERGOVERNMENTAL PANEL ON CLIMATE CHANGE
(2014).

77 Brad Plumer & John Schwartz, 50 Years of Earth Day: What's Better Today, and What’s Worse, NEW YORK TIMES (Apr. 21,
2020), https://www.nytimes.com/interactive/2020/climate/earth-day-history.html.

78 See i.e., the recent oil spill in Peru. Mitra Taj, Oil Spill Triggered by Tsunami Devastates Coast of Peru, NEW YORK TIMES
(Jan. 24, 2022), https://www.nytimes.com/2022/01/21/world/americas/peru-oil-spill-tonga-
tsunami.html?action=click&module=RelatedLinks&pgtype=Article.

79 Maria Antonia Tigre, Natalia Urzola & Victoria Lichet, Reframing Global Biodiversity Protection after COVID-19: Is
International Environmental Law up to the task?, 23 VERMONT ENVT. L. J. 123 (2022).
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increasingly modifies the interface between people and wildlife. This leads to a spillover of
diseases from wildlife to people.®? The pandemic has brought all nations to understand that the
entire planetary system is connected. By not protecting nature, humanity has unleashed not only
an Earth crisis but, more specifically, a health crisis. As a result, all nations and their economies
have been brought to their knees, with consequences still hard to grasp. Adding to the devastating
health consequences of the pandemic, its environmental consequences are also still being grappled
with.8!

Although the international community has already responded to the environmental crisis
through hundreds of multilateral environmental agreements (MEAs), these have obviously been
insufficient. Despite decades of global advocacy, the world is no closer to a workable solution
today than in 1972. The scientific consensus exposes the need for a new legal framework. As Speth
has concluded:

The current system of international efforts to help the environment simply isn’t
working. The design makes sure it won’t work, and the statistics keep getting
worse. We need a new design... For twenty years thoughtful people and
intelligent leaders should have known that we needed to get busy. Precious time
has been wasted. And now a new generation has been given a climate problem
that is deeper and more difficult.®?

However, this is not the time for despair. A far more optimistic future is still attainable, but
only by drastically changing development policies, incentives, and actions.®> As the world tries to
recover from the Covid-19 pandemic, it is essential to pull back human behavior and reinforce our
international legal framework by providing new tools to address environmental challenges. These
should focus on nature-based solutions and rights-based approaches to environmental protection.

The Anthropocene calls for transformative law to respond to the socio-ecological crisis and
promote human stewardship of natural systems.3* Achieving internationally agreed environmental
goals is crucial yet insufficient to achieve the SDGs. While adopting Agenda 21, the Rio
Declaration, and the Johannesburg Declaration have been necessary steps, these were insufficient.
They have not yet integrated environmental protection with social and economic goals, thus
reaching the three pillars of sustainable development.®> A more holistic answer is required. Urgent
cross-sectoral policy actions are needed to address the challenges of sustainable development.3°
Transformative change is necessary to enable and combine long-term strategic and integrated
policymaking while building bottom-up social, cultural, institutional, and technological
innovation.?” Adding to the progressive development of environmental principles, the use of
common legal tools, such as environmental impact assessment (EIA), or sustaining ecological

80 Raina K. Plowright et al., Pathways to Zoonotic Spillover, 15 NATURE REVIEWS MICROBIOLOGY 502 (2017); Christina L Faust
et al, Pathogen Spillover During Land Conversion, 21 ECOLOGY LETTERS 471 (2018).

81 Maria Antonia Tigre et. al., Environmental Protection and Human Rights in the Pandemic, 1(1-2-3) LEGAL PoLICY &
PANDEMICS: THE JOURNAL OF THE GLOBAL PANDEMIC NETWORK 317 (2021).

82 JAMES GUSTAVE SPETH, RED SKY AT MORNING: AMERICA AND THE CRISIS OF THE GLOBAL ENVIRONMENT xii, 5-6 (Yale
University Press. 2005).

83 Global Sustainable Development Report 2019, supra note 24, at 29.

8 Nicholas A. Robinson, Keynote: Sustaining Society in the Anthropocene Epoch, 41 DENV. J. INT’L L. & POL’Y 467 (2013).
85 Nicholas A. Robinson, Ecological Civilization and Legal Norms for Resilient Environmental Governance, 4 CHINESE J. OF
Env.L 131, 138 (2020) .

8 Global Sustainable Development Report, supra note 24, at § 14 .

8 1d. at g 15.
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systems in protected areas, ecological, economic, and social benefits will flow.®® Because of the
Earth’s crises, we need to acknowledge the human rights to the environment, the rights of nature,
and the duties towards the environment. Robust international cooperation is one of the key features
of effective environmental policies for sustainable development.®® This thesis shows us how to get
there.

88 Robinson, supra note 85, at 14.
8 Global Sustainable Development Report, supra note 24, at § 16 .
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I1. EXPLORING THE BEDROCK FOR EARTH JURISPRUDENCE'

Given the Earth Emergency Crisis we face, it becomes apparent that our normal attitude
towards nature needs to change. This chapter calls for a reassessment of our core beliefs on how
we relate to the environment through a deep dive into the philosophical foundations of
environmental protection. With this purpose, it shows how Earth-centered discourses have existed
in human societies and civilizations for millennia. Different religious and philosophical
underpinnings all share a view of humanity as an integral part of an organic whole, revering all
living things. While recent developments in jurisprudence may appear novel, they are somewhat
latent and emergent. Theories of land ethics, rights of nature, Earth-centered environmental ethics,
wild law, and Earth jurisprudence all build on these philosophical crescendos and have proved
influential at the international level. It is time to find new approaches to the law that rely on the
value of nature. This chapter tells us the why and the how.

The chapter provides a survey of the jurisprudential background of environmental law and
policy and asks what we can draw from religions,? Indigenous traditions, philosophy, natural law,
ecological civilization, and emerging legal theories such as Earth Jurisprudence, ecological law,
and harmony with nature. Some legal scholars might be skeptical of this research.> However, it is
essential in understanding the general agreement on legal concepts through philosophical
foundations. This backdrop surpasses religions, geographies, and moralities. The purpose of this
research is not to provide a comprehensive overview of all ideological approaches* but to draw
precise conclusions on the religious and philosophical foundations of environmental protection
through specific examples of a jurisprudential crescendo. It draws on the philosophical foundations
of human thoughts, which have, for centuries, afforded a moral compass for human behavior and
the improvement of societies. Therefore, I ask: if citizens’ commissions were convened to rethink
our law and governance systems for the 21 century, where might the members begin? This chapter
provides the answer to this question by showing that the foundation for shared legal principles
already exists. This foundation can foster progressive development of international environmental
law and a transition to a nature-guided future.

Since it was first reported to the World Health Organization (WHO), Covid-19 has altered
lives and laws worldwide. Humanity, their social and environmental systems, have significantly

! This chapter will be published in the Rutgers Journal of Law and Religion (2022).

2 The definition of ‘religion’ is highly contested. A traditional definition of ‘religion’ is ‘a system of beliefs and practices that are
relative to superhuman beings’ JONATHAN Z. SMITH & WILLIAM SCOTT GREEN (EDS.), DEFINITION OF RELIGION (Harper Collins,
1995). This definition rejects the notion of religion as a special kind of experience or worldview, thereby excluding much in
human experience that could be illuminated with the lenses of religious studies.

3 See scholars in positivist theory i.e., Maarten Boudry & Jerry Coyne, Disbelief in belief: On the cognitive status of supernatural
beliefs, 29 PHILOSOPHICAL PSYCHOLOGY 601 (2016). HERMAN PHILIPSE, GOD IN THE AGE OF SCIENCE?: A CRITIQUE OF RELIGIOUS
REASON (Oxford University Press 2012). Realpolitik policymakers might also look at this theory with skepticism, and outright
reject any attempt at a new framework agreement based on these premises. See i.e., Susan Biniaz, /0 Questions to Ask About the
Proposed “Global Pact for the Environment” at http://columbiaclimatelaw.com/files/2017/08/Biniaz-2017-08-Global-Pact-for-
the-Environment.pdf (for more on the immediate feedback to the draft Global Pact for the Environment, see MARIA ANTONIA
TIGRE, GAPS IN INTERNATIONAL ENVIRONMENTAL LAW: TOWARD A GLOBAL PACT FOR THE ENVIRONMENT (Environmental Law
Institute 2020).

4 For comprehensive overviews, see, i.e., the work of Mary Evelyn Tucker and John Grim.
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shifted in 2020 because we failed to care for nature.> As a zoonotic disease,® ecological concerns
are deeply interwoven with the Covid-19 pandemic.” The pandemic has irrevocably taught us how
human health and nature are interconnected. The coronavirus brings us to reconsider a new reality:
it invites a holistic concept of peace that embraces present and future generations of humans and
all other living beings.® This reinvention needs to be grounded in moral underpinnings that
perceive humans as part of nature. In this sense, what can we learn from our philosophical and
religious roots about our relationship with the environment? How can law reflect this philosophical
bedrock?

Amid the devastation caused by Covid-19, there has been an increasing awareness of the
importance of a healthy environment in combating disease and preventing future pandemic
outbreaks.” The pandemic provides the opportunity to reflect on the nature-society relationship
and analyze how constant pressure on the planet’s limited resources has led to a planetary crisis
(referred here as the Earth Emergency Crisis),!? facilitating the spread of new viruses once
controlled by natural barriers now weaker due to nature’s destruction.!! The environment-related
adverse consequences derived from the current crisis shone a light on a long-debated dichotomy.
Should we continue with the same practices where nature is primarily a commodity? Or should we
transition towards a new reality, where established concepts are further developed and
strengthened to expand protection of natural resources?

These questions necessarily rely on embedding the right to a healthy environment as a
matter of law.!? The global environmental crises — now including the coronavirus pandemic —
represent inescapable moral and ethical issues.!®> As we consider how states can recover from the
devastating effects caused by Covid-19, we can draw essential lessons from centuries of a

5 The concept of nature is abstract and has shifted throughout its history. Yet the ambiguity of the semantic diversity is at the core
of policy debates and constitutes an obstacle to the global conservation of ‘nature;’ once definitions are clearly stated, these can
be complimentary and enlighten future policies. Frédéric Ducarme & Denis Couvet, What does ‘nature’ mean?, 6 PALGRAVE
COMMUN 1 (2020). Nature often refers to what is opposed to humans when used in public policies, conservation science, or
environmental ethics. For the purposes of this thesis, nature refers to the natural environment that has not been significantly
altered by humans or persists despite human intervention.

¢ Environment is defined as the “circumstances, objects, or conditions by which one is surrounded” and “the complex of physical,
chemical, and biotic factors (such as climate, soil, and living things) that act upon an organism or an ecological community and
ultimately determine its form and survival.” Other definitions include “the natural world.” MERRIAM-WEBSTER DICTIONARY,
Environment, https://www.merriam-webster.com/dictionary/environment.

7 Thijs Etty, et al., Indigenous Rights Amidst Global Turmoil, 9(3) TRANS. ENV. L. 385 (2020).

§ Nicholas A. Robinson, Global Health as a Foundation for World Peace: Preventing the “Next” Pandemic (Apr. 15, 2020),
https://chairpeace.hypotheses.org/1365.

® Sonia Altizer, et al., Climate change and infectious diseases: from evidence to a predictive framework, 341 SCIENCE 514 (2013);
Patricia L Farnese, The prevention imperative: International health and environmental governance responses to emerging
zoonotic diseases, 3(2) TRANS. ENv. L. 285 (2014).

10 This article uses Earth Emergency Crisis as a term encompassing our multiple crises in biodiversity, pollution, climate, health,
among others. Madhur Anand, Language matters when the Earth is in the midst of a climate crisis, THE CONVERSATION, Jun. 6,
2019 (2019), https://theconversation.com/language-matters-when-the-earth-is-in-the-midst-of-a-climate-crisis-117796; Damian
Carrington, Why the Guardian is changing the language it uses about the environment, May 17, 2019, THE GUARDIAN (2019),
available at https://www.theguardian.com/environment/2019/may/17/why-the-guardian-is-changing-the-language-it-uses-about-
the-environment; MATTHEW SCHNEIDER-MAYERSON & BRENT RYAN BELLAMY, AN ECOTOPIAN LEXICON (University of Minnesota
Press 2019).

! Valentina Durdn Medina, et al., Reflexiones sobre el derecho ambiental en tiempos de pandemia, 13 REVISTA DE DERECHO
AMBIENTAL 1 (2020).

12 Esperanza Martinez & Alberto Acosta, The Rights of Nature as a gateway to another possible world, 8(4) REVISTA DIREITO E
PRrRAXIS 2927 (2017); Lidia Cano Pecharroman, Rights of nature: Rivers that can stand in court, 7(1) RESOURCES 23 (2018).

13 HAROLD G. COWARD & THOMAS HURKA, ETHICS AND CLIMATE CHANGE: THE GREENHOUSE EFFECT (Wilfred Laurier Press 1993);
Donald A Brown, White paper on the ethical dimensions of climate change, WIDENER LAW SCHOOL LEGAL STUDIES RESEARCH
PAPER 13-58 (2013).

30



Maria Antonia Tigre S.JD. Thesis (final) Feb. 2022

jurisprudential crescendo of religious and philosophical thought. The debate surrounding a green
recovery is the perfect time to advance existing environmental goals, both at an international and
national level.'* The 2019 U.N. General Assembly (UNGA) Resolution No. A/RES/73/33315 set
forth substantive and procedural recommendations for follow-up work for the progressive
development of international environmental law and specifically called for adopting a political
declaration to strengthen its implementation. The declaration shall be adopted in the context of the
commemoration of the landmark 50" anniversary of the U.N. Conference on the Human
Environment in 2022. The 50" anniversary of the Stockholm Declaration is the perfect opportunity
to no longer put off environmental action. Yet while assessing our steps forward, it is essential to
understand that environmental policy transcends the socio-political and economic processes and
includes development, equity, sustainability, uncertainties, and risk. For example, the “One
Health” approach provides a pathway to environmental stewardship through a multifaceted and
multidisciplinary approach.!® The philosophical underpinnings noted in this chapter give us the
moral reasoning to understand why we should care about environmental protection and how we
should do it.

Without considering ethical questions, it is challenging to understand why our current
actions in environmental degradation represent a problem.!” Western theories of law are
predominantly anthropocentric. However, what is the influence of nature in legal theory? Ethics is
at the center of environmental law and policy as it accounts for our moral responsibility towards
our environment, ourselves, and future generations. Frank and transparent discussions of our
current Earth Emergency Crisis’s ethical dimensions are essential. As this chapter shows, an in-
depth analysis of these roots illustrates how virtually all civilizations have traditionally displayed
a grave moral obligation to care for the Earth. They provide a basis for understanding that we have
a right to the environment'® and, in some cases, that nature itself also has rights. Grim & Tucker
further note:

The aim of the study of religious ecology is to retrieve, reexamine, and
reconstruct these human-Earth relations that are present in all the world
religions. This relationality with nature, both symbolically and practically, is one
of the elements religions have in common as cosmological and ecological
systems. Religions thus hold a promise of extending once again care and
compassion to the planetary community of life.!”

14 Medina, et al., supra note 11.

1S UNGA, Resolution No. A/RES/73/333 (adopted Aug. 30, 2019).

16 The World Health Organization, the UN Food & Agricultural Organization, and the World Organization for Animal Health
issued guidelines similar to the Berlin Principles in 2019. See “A Tripartite Guide to Addressing Zoonotic Diseases in
Countries.” https://extranet.who.int/sph/docs/file/3524. Robinson notes that “This guide re-enforces the consensus that all nations
had attained in 2015, in the 15" UN Sustainable Development Goal: ‘Protect, restore and promote sustainable use of terrestrial
ecosystems, sustainably manage forests combat desertification, and halt and reverses land degradation and halt biodiversity loss.’
Until SGD 15 is attained, the world of humans will be at heightened risk from zoonotic diseases.” Robinson, supra note 8.

17 Stephen M. Gardiner, A perfect moral storm: climate change, intergenerational ethics and the problem of moral corruption, 15
ENVTL. VALUES 397; 398 (2006).

18 There are many adjectives used to qualify the type of environment protected. See JAMES R. MAY & ERIN DALY, GLOBAL
ENVIRONMENTAL CONSTITUTIONALISM (2015). The U.N. Special Rapporteur on human rights and the environment investigates
human rights obligations related to a “safe, clean, healthy and sustainable environment.” OHCHR, About human rights and the
environment, https://www.ohchr.org/EN/Issues/Environment/SREnvironment/Pages/AboutHRandEnvironment.aspx. For a
geographic-specific discussion on the adjectives used to qualify the environment, see Maria Antonia Tigre, Implementing
Constitutional Environmental Rights in the Amazon Rainforest, in IMPLEMENTING ENVIRONMENTAL CONSTITUTIONALISM:
CURRENT GLOBAL CHALLENGES (Erin Daly & James R. May eds., 2018).

19 John Grim & Mary Evelyn Tucker, Ecology and Religion 42 (Island Press 2014).
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There are many advantages to inviting this ethical discussion. Philosophical debates
attempt to provide answers that science still cannot postulate. For example, do we have a moral
obligation to preserve the diversity of life forms on Earth? Do our unborn children have the right
to hold us accountable for our failings in protecting the environment??® Can humanity be
responsible for spreading disease due to increased deforestation and biodiversity destruction?
Should environmental degradation be considered an international crime??! Despite variations in
personal morality, there are ‘trans-cultural overlapping values’ and principles that might be
understood to constitute a universal — rather than culturally or religiously specific — ethic.?? Ethical
considerations often help leaders seek common ground by identifying priorities and, more
significantly, the reason why discussions can transcend parallel debates that fail to take into
account core issues.”* Additionally, vulnerable groups often lack a voice in significant policy
negotiations and could arguably advance ethical arguments to pursue their often overlooked
agenda.

To positively respond to the current state of the world in its environmental, social, and
economic distress, we shall appreciate the Earth as the center of law and governance. Earth-
centered philosophy relies on an ‘old,” traditional thinking of human societies and nature.
Nevertheless, it provides the necessary backdrop into new Earth-oriented concepts and rules of
law that proactively respond to current and future crises. Only by delivering broad-ranging answers
can we better prepare for imminent challenges. What are the fundamental principles of
environmental ethics that govern the Earth? What can we learn from them to develop progressive
new legislation? The jurisprudential reasonings that provide a moral standing on environmental
protection are essential to comprehend the ‘why’ of international environmental law’s progressive
development. For example, these different metaphysical approaches have overlapping
appreciations of the right to the environment. More specifically, there is a deep care for water as a
sacred symbol or ceremonial source, exemplified by how different religions celebrate water as
integral to life.

This chapter is divided as follows. Section A underscores scholars’ significant expansion
of religious texts’ theoretical contributions and traditions to the environment. While religions have
had arole in aggravating the environmental crisis, a recent movement in their ‘greening’ has helped
understand a common foundation that applies to all faiths. The section begins by acknowledging
the role of religions in promoting environmental disruption. Before exploring how religions have
guided humankind into ecological protection, it is essential to understand its negative influence.
The promotion of environmentally destructive behavior by religions is vital to understand its then
shift into the advancement of ‘greening’ theologies, contributing to spreading deep care for the
Earth by reimagining traditional teachings. Through examples from a series of religious traditions,
I draw on existing scholarship on religious ecology to illustrate the role of religion in
environmental protection. The greening of religious thoughts is exemplified by using sacred water
as a profound symbol of faith. Finally, I draw on the developments from early American

20 Michael B. McElroy, Perspectives on Environmental Change: A Basis for Action, 130(4) DAEDALUS 31 (2001).

2! Philippe Sands, et al., Defining Ecocide: An interview with Philippe Sands, VOELKERRECHTSBLOG (2021),
https://voelkerrechtsblog.org/defining-ecocide/.

22 Paula J. Posas, Roles of religion and ethics in addressing climate change, ETHICS IN SCIENCE AND ENVIRONMENTAL PoLITICS 31
(2007). See UNESCO, UNIVERSAL ETHICS PROJECT (1999).

23 Id. See the timeline of pertinent milestones to international climate change ethics. For an excellent early discussion of climate
change ethics see Coward & Hurka, Ethics and climate change: the greenhouse effect. 1993. For a primer on climate change
ethics that chronicles relevant historical context, see E. Wesley & F. Peterson, The ethics of burden-sharing in the global
greenhouse, 11 J. AGRIC. & ENVTL. ETHICS 167 (1999); Stephen M Gardiner, Ethics and Global Climate Change, 114 ETHICS 555
(2004).
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conservationists, who advanced the protection of nature from religious beliefs, leading to emerging
legal theories. The section shows how religions have shaped views of nature by transforming
interactions with landscapes and the life we can find there through religious cosmologies. These
same teachings can propel us to a new era in environmental protection — one that is Earth-centric.

Section B looks explicitly at Indigenous beliefs, which reinforce the principle of ‘harmony
with nature’ and has inspired innovative legal theories in environmental protection. The
Indigenous cosmologies have, like most religions, a special relationship with water as a sacred
way for spirituality. A recent attempt at restoring the traditional knowledge of Indigenous peoples
and urban communities has led to the international recognition of their rights. The section identifies
the foundations of Indigenous environmental cosmologies and how it has affected the environment
in practice through the special protection of water. The section then shows how these cosmologies
have furthered environmental protection through the advancement of Indigenous rights at the
international level and the particular protection of their human rights in international courts and
tribunals.

Section C discusses the ‘ecological civilization’ concept recently developed in China,
rooted in traditional religious and philosophical thinking. The idea of ecological civilization
practically shows how a country can build on philosophical thought to develop innovative legal
protection of nature. Given its quick expansion throughout the Chinese legal system, the
government is currently pushing for its adoption internationally.

The philosophical foundations illustrated here indicate how the anthropocentric discourse
of nature as a service provider is now shifting to an Earth-centered dialogue of nature as a free and
autonomous agent that is independent of humans. The reinterpretation of these traditional theories
provides an innovative exchange that contributes to a different framing of human-Earth
relationships in law and policy debate. Based on this jurisprudential crescendo, Section D
addresses new emerging legal theories based on an ecosystem’s approach and an Earth-centered
perspective. It invites a reinvention of international environmental law based on norms of
ecological civilization and harmony with nature. The section begins with natural law as the
underlying basis for the development of these theories. It then focuses on Earth Jurisprudence and
ecological law as emerging legal theories that provide possible answers to the challenge of
transforming these moral roots into progressive environmental law. Based on an ethical foundation
with religious underpinnings, Earth Jurisprudence promotes a vision that reconfigures our legal
system and governance structure to support the integrity of the Earth community. Ecological law
favors ecocentrism and emphasizes alternative concepts such as eco-constitutionalism and the
rights of nature. Finally, it addresses the U.N. Harmony with Nature (HwN) Programme, grounded
in Indigenous cosmovision.

Section E concludes that we now have the philosophical foundation to adopt an Earth-
centered new agreement that provides Earth justice and relies on the lessons from the past decades
to look into a green future. As diplomats gather to negotiate a new political declaration on
environmental protection, this contribution provides a unique perspective: one that investigates
how, despite all of our differences, we share deep care for our natural environment in ways that
should finally be reflected in international environmental law.

A. RELIGIOUS FOUNDATIONS OF EARTH CONSERVATION

Over the past centuries, humanity has irreversibly changed the global environment without
concern for the consequences to present and future generations. As we now grapple with the
magnitude of this destruction, religions can help answer moral principles’ fundamental challenges.
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As “key shapers of people’s worldviews and formulators of their most cherished values,” religions
have traditionally acted as catalysts for coping with change.?* Like its contribution to human rights
development, religions can address the Earth Emergency Crisis by articulating and transmitting
rituals and ethics based on virtues, values, duties, customs, compassion, or sacred law. Tucker &
Grim, two of the most critical scholars in religious ecology, cite religions’ moral authority and
institutional power as the attributes most likely to affect changes in attitudes, practices, and public
policies by providing humankind with the most potent source of ethical guidance.?

As we re-envision the role of international environmental law in responding to current
global challenges, this article draws on the role of religions and spiritual traditions and asks: How
can they offer moral and ethical values for reflecting environmental concerns? Additionally, why
is this perspective relevant to the progressive development of the law? Spiritual teachings can help
answer some of the most challenging questions related to the environmental crisis. These include
how humans perceive nature, why the problem has reached its tipping point, and how to shape
contemporary relations.?® Theoretically, how has the interpretation and use of religious texts and
traditions contributed to human attitudes regarding the environment? Furthermore, how do humans
ethically value nature and create moral grounds for protecting the Earth for future generations??’

In his 2015 encyclical on climate change, Pope Francis calls into question some of our
ethical obligations using the right to water as an example. He posits that the human right value of
water necessarily supersedes other values, such as the need for economic development.

In any discussion about a proposed venture, a number of questions need to be
asked in order to discern whether or not it will contribute to genuine integral
development. What will it accomplish? Why? Where? When? How? For whom?
What are the risks? What are the costs? Who will pay those costs and how? In
this discernment, some questions must have higher priority. For example, we
know that water is a scarce and indispensable resource and a fundamental right
which conditions the exercise of other human rights. This indisputable fact
overrides any other assessment of environmental impact on a region.?®

Pope Francis’s interrogations bring a moral perspective to the previously unquestioned
right to development, showing that we can no longer act without thinking about the consequences
to the environment. His orientation proposes a change of perspective from previous teachings, one
that Catholicism shares with several religious traditions. In the past, religions articulated their
philosophies to further the disregard for nature. Understanding the harmful impact religions have
had is an essential starting point of this examination. Subsection 1 begins by briefly acknowledging
religion’s role in furthering the environmental crises we currently face. Through examples from
religions of Abrahamic tradition,? the section draws on outstanding scholarship that relied on a
traditional interpretation of the human-nature relationship and provocatively called out the
promotion of anthropocentric attitudes and environmentally destructive behaviors.

24 Mary Evelyn Tucker & John A. Grim, Introduction: The Emerging Alliance of World Religions and Ecology, 130(4)
DAEDALUS 1; 13 (2001).

B Id.

26 Mary Evelyn Tucker, Religion and Ecology: Survey of the Field, in THE OXFORD HANDBOOK OF RELIGION AND ECOLOGY 399
(Roger S. Gottlieb ed. 2006).

27 Id., at 406.

28 Pope Francis, Encyclical Letter Laudato Si' of the Holy Father Francis on Care for Our Common Home 185 (2015).

29 Abrahamic religions share a descent from Abraham and basic theological commitments. These designate Judaism, Christianity,
and Islam. While several other religious traditions have also advanced the human-nature relationship, this analysis is limited to
these religious traditions.

34



Maria Antonia Tigre S.JD. Thesis (final) Feb. 2022

A recent ‘greening’ of religions has contributed to spreading more in-depth care for the
Earth. Pope Francis’s teachings illustrate a profound concern related to the costs involved in each
transaction, consolidating a progression of thought from previous decades. These transcend the
economic aspects, encompassing social and environmental considerations for present and future
generations. Pope Francis thus calls for a perspective based on the right to a healthy environment,
following a movement that has spread worldwide through the adoption of environmental
constitutionalism. Subsection 2 provides examples across religious traditions that refer to the care
for nature and use religions as a moral compass for the human-nature relationship. Through a
survey and comparative review of religions, it is clear that there is shared support for the right to
the environment.

This survey illustrates religion’s role in environmental protection. It neither
comprehensively engages with all religious traditions nor exhaustively analyzes the ones
encompassed here. Multiple scholars have already extensively researched the relationship between
religion and ecology, ensuring a vast bibliography on the topic.>’ A great deal could be said, for
example, about Judaism, which links nature and the moral conduct of humans,®' or about
Evangelicalism, which recently called for action on climate change.?? This selective analysis is
narrowly focused on the hypothesis that most religions have congruent feelings about Earth’s care.
In particular, the evolution of Catholicism is exemplified through the lens of Pope Francis and
fundamental thinkers for religious ecology like Thomas Berry.

The section reinforces the argument made by Grim & Tucker on the recognition that
religions have shaped views of nature for millennia while being simultaneously transformed by
their interactions with landscapes and the life therein through religious cosmologies.?® Religion
grounds humans in nature’s rhythms and the Earth’s abundance.?* Based on a call to protect God’s
creation, religions’ moral authority and institutional power may alter attitudes, practices, and
public policies through a ‘religious ecology.’3®> There is an awareness of the interdependence of
life in religious ecology’s divine reality, as the natural world provides a source of teaching,
guidance, creative inspiration, revelation, or power. Most spiritual traditions have developed
attitudes of respect and reverence. They care for the natural world, thus providing a cross-cutting
foundation that prescribes principles for the human relationship with a Supreme Power, other

30 See i.e. The Forum on Religion and Ecology at Yale (2020), http://fore.yale.edu/publications/; Emerging Earth Community,
Forum on Religion and Ecology at Yale, http://emergingearthcommunity.org/forum-on-religion-and-ecology; GRIM & TUCKER,
supra note 19; WILLIS J. JENKINS, ET AL., ROUTLEDGE HANDBOOK OF RELIGION AND ECOLOGY (Routledge 2017). See also the
peer-reviewed journals, Worldviews: Global Religions, Culture, and Ecology and Journal for the Study of Religion, Nature, and
Culture.

31 For an annotated bibliography, see Mark Jacobs, Judaism and Ecology Bibliography (2017),
http://fore.yale.edu/files/judaism_annotations_11-3-2017.pdf. See also Rose Aubrey, Judaism and Ecology (Cassell 1992); Ellen
Bernstein, Ecology and the Jewish Spirit: Where Nature and the Sacred Meet (Jewish Lights Publishing 1998); MANFRED
GERSTENFELD, JUDAISM, ENVIRONMENTALISM, AND THE ENVIRONMENT: MAPPING AND ANALYSIS (Rubin Mass 1998); Hava
Tirosh-Samuelson, Judaism and Ecology: Created World and Revealed Word (Harvard University Press 2003).

32 See The Forum on Religion and Ecology at Yale, Evangelical Environmental Network (EEN) (2020),
http://fore.yale.edu/religion/christianity/projects/evangelical envt/; Shay Meinecke, God and the earth: Evangelical take on
climate change, DW, Jul. 03, 2019. 2019; Katharine Jefferts Schori, Comprehensiveness and the Middle Way: Anglican
Perspectives on Religion and Ecology (The Forum on Religion and Ecology at Yale, Aug. 12, 2015).

33 GRiM & TUCKER, supra note 19, at 1-2.

34 Tucker, supra note 26, at 400-401.

35 Tucker & Grim, supra note 24, at 4. Tucker and Grim define ‘religious ecology’ as a cultural awareness of kinship with and
dependence on nature for the continuity of all life, providing a basis for exploring diverse cultural responses to the varied earth
processes of transformation. The study of religious ecology can give us insight into how particular environments have influenced
the development of cultures. /d., at 15. See also GRIM & TUCKER, supra note 19, at 35-37.
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humans, the Earth’s creatures, and the Earth itself.*® This foundation relies on the spiritual
protection of the elements of nature, the right to the environment, or the duty to care for it.

The hypotheses developed here are illustrated through the underlying use of water.
Subsection 3 exhibits how religious beliefs have specifically fostered the care for water as a
concrete example of environmental responsibility. Virtually all religions cherish water as a
profound symbol of religious significance which requires special protection. Water best illustrates
the religious foundations of policymaking and the law.>’ Subsection 4 depicts some of the
developments from early conservationists in the United States, who, based on holy scriptures, have
further advanced a philosophical ground for environmental protection. It draws on lessons from
leading voices that called upon natural law to promote the preservation of nature, definitively
coupling the theological argument with the practical conservation of ecosystems and species.
Finally, Subsection 5 builds on these developments through the lessons from Thomas Berry and
his legacy. Berry ultimately drew on Catholic teachings to rethink humanity’s relationship with
nature.

The current environmental crises show how the Earth is suffering from humanity’s
presence. Yet Grim & Tucker perceive a shared sensibility regarding our planetary future
spreading around the globe.’® The current challenge is to transform the ideological foundation
prescribed here into gradual new laws. Have we arrived at a point “where we realize that more
scientific statistics on environmental problems, more legislation, policy or regulation, and more
economic analysis, while necessary, are no longer sufficient for the large-scale social
transformations needed?”*® Can religions provide leadership and embrace integral ecology at the
level needed? Can we transform this knowledge into practical policies that bring real change? In
answering these questions, this chapter provides examples of how religion significantly shaped
attitudes toward nature worldwide while explaining how this wisdom can give a foundation to
advance progressive international environmental law.

1. Religions as Environmental Disruptors

As a human paradigm, religion can function to construct or destruct the environment. These
two countervailing points remain at the core of the study of religious ecology. With
anthropocentric roots, religion is partly responsible for the environmental catastrophe, often
ignoring facts or blindly supporting ‘progress.’*° Virtually all religious and cultural traditions have
contributed to the gravity of the ecological crisis, ultimately leading us into the Anthropocene.
Consumption and unquestioned faith in economic progress has led to the improper utilitarian
assumption that decision-making choices are equally bright and measurable. Tucker & Grim note
that the “human capacity to imagine and implement a utilitarian-based worldview on nature has
undermined many ancient insights of the world’s religious and spiritual traditions,” including
seizing on a material accumulation as containing divine sanction.*! This view has developed
widely before the 1960s.

36 Tucker & Grim, supra note 24, at 3.

37 Other examples have also been proposed, including the use of food. See GRIM & TUCKER, supra note 19.

B Id.

39 Mary Evelyn Tucker & John Grim, The Movement of Religion and Ecology: Emerging field and dynamic force, in ROUTLEDGE
HANDBOOK ON RELIGION AND EcoLoGy (Willis J. Jenkins, et al. eds., 2017).

40 Roger S. Gottlieb, Introduction: Religion and Ecology — What Is the Connection and Why Does It Matter?, in THE OXFORD
HANDBOOK OF RELIGION AND ECOLOGY (Roger S. Gottlieb ed. 2006).

4! Tucker & Grim, supra note 39.
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Those who live in secular states can be skeptical of religion’s dominance in society. Yet
religion has a historic role as a source of conflict and war and can advance violent radical acts.
Looking at how religion influences development, Weber notably proposed that Protestantism was
responsible for the rise of market-driven capitalism in the Western world and the rational-legal
nation-state.*? Similarly, religion can be used to obstruct solutions to the environmental crisis.
There is strong historical evidence that scientific, technological, and religious ideas precipitated
anthropocentric attitudes that separated people from feelings of belonging to nature, suppressed
animistic perceptions and beliefs, and fostered an indifference to the well-being of nonhuman
organisms. These ideas contributed significantly, if not decisively, to the contemporary
environmental crisis.*’

White, Jr’s ‘The Historical Roots of Our Ecologic Crisis’** has played a critically important
role in environmental studies by advancing a multifaceted and provocative argument that the
‘Judeo-Christian’ tradition, especially Christianity, has promoted anthropocentric attitudes and
environmentally destructive behaviors.* White maintained that the technological innovations in
medieval times played an important role in a cultural transformation that changed the Western
view of humanity as a part of nature to viewing people as exploiters of it. He hypothesized the role
of religion in environmental decline through a historical analysis. He argued this decline related to
Christianity’s and Judaism’s deep anthropocentrism and its disenchantment of nature. He posited
that “human ecology is deeply conditioned by beliefs about our nature and destiny—that is, by
religion” and especially by ‘Christian teleology’ with its “implicit faith in perpetual progress.”*¢

For the most part, the worldviews associated with the Western Abrahamic traditions of
Judaism, Christianity, and Islam have created a dominantly human-focused morality, in which
nature often has a secondary role.*” Western monotheistic religions see humans as an exclusively
gifted creatures with a transcendent soul that manifests God’s divine image and likeness.*® The
biblical command “to fill the earth and subdue it” (Genesis 1:28) indicates that the Judeo-Christian
tradition puts humans above the rest of creation and regards all other forms of life as subordinate.*’
Until recently, there was a consensus that nature was God’s creation and ultimately God’s
ownership.>°

Given this divine ownership and humanity’s ‘special place’ in creation, humans had the
right to use property to their advantage.’! As a consequence, nature gradually disappeared from
Christian consciousness.”? The perceived scriptural license to ‘dominate the Earth’ has arguably
led to a great deal of environmental damage over time.>* However, dominion implies stewardship,
not domination. In Judaism, while God gave man dominion over every living thing, he did not

42 MAX WEBER, THE PROTESTANT ETHIC AND THE “SPIRIT” OF CAPITALISM AND OTHER WRITINGS (Penguin 2002).

43 Bron Taylor, The Greening of Religion Hypothesis (Part One): From Lynn White, Jr and claims that Religions can promote
environmentally destructive attitudes and behaviors to assertions they are becoming environmentally friendly, 10 J. FOR THE
STUDY OF RELIGION, NATURE AND CULTURE 268; 274 (2016).

44 Lynn White Jr., The Historical Roots of Our Ecological Crisis, 155 SCIENCE 1203 (1967).

4 Taylor, supra note 43.

46 White, supra note 44, at 1205.

47 GRiM & TUCKER, supra note 19, at 22.

48 Tucker & Grim, supra note 39, at 4.

49 Hava Tirosh-Samuelson, Nature in the Sources of Judaism, 130 DAEDALUS 99 (2001).

30 Gottlieb, supra note 40, at 3-4.

SUId., at 3-4.

52 Thomas Berry, Earth: A New Context for Religious Unity, in THOMAS BERRY AND THE NEW COSMOLOGY 16 (Anne Lonergan &
Caroline Richard eds., 1987).

33 White, supra note 44.
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give man the right to destroy it.>* At the same time, the idealism inherent in the traditional Jewish
approach to life, including their economic reality, gave rise to a religious lifestyle that is primarily
indifferent to nature.>®

The negative contribution is not solely the responsibility of Western Abrahamic traditions.
Indeed, many civilizations have overused their environments. Each community uniquely
contributed to the environmental catastrophe. Brunn & Kalland have similarly argued that Asian
philosophies have done little to prevent environmental disasters.>® Eastern traditions also lacked
implementation of nature stewardship, even when they proclaimed respect for nature. Eastern
religions did not share a deep tradition to galvanize adherents to socially critical responses to
injustice to people or wildlife.’” For example, through samsara, the endless round of birth and
death and rebirth, and the goal to liberate oneself from this circling, India turned its gaze inward.
Its environmental ethic remained implicit only.>® Despite benevolent attitudes towards nature,
India has shown a deplorable environmental record, exemplified paradoxically through its
relationship with the Ganges, a river with religious significance that is nevertheless mistreated
through sewage and waste dump. Therefore, it is indefensible to congratulate any tradition as
consistently and effectively promoting a practical ecological orientation.>® As seen in the next
section, ecologically sensitive ideas in religions are not always evident. It took a greening religious
movement to bring that reinterpretation towards a better sense of nature. Religions have been
subject to interpretation, and there is still a disconnect between principles and practice.®® Yet, as
the next section shows, a redirection towards an environmental moral compass is slowly taking
place in religions across the globe.

2. Religions as an Environmental Moral Compass

Suppose religion has indeed had a role in environmental destruction. In that case, reversing
the ecological crisis requires a dramatic change in the collective consciousness that produces
feelings of belonging to nature and kinship with nonhuman organisms and ethics and behaviors
that cohere with such sentiments.%! The scope of the ecological crises is unprecedented, demanding
new responses. While no religious tradition is fully prepared to address it, as original scriptures do
not grasp our current reality,®? religions provide a stable foundation for new or revised answers.
Religious traditions can marshal substantial resources for addressing environmental threats more
effectively.®

Religious ethics can ensure environmental protection, drawing from previous experiences
in provoking social change. For example, religions have traditionally developed ethics for
homicide, suicide, and genocide and can provide the moral compass for a fundamental societal
change — including, possibly, for ecocide. In a parallel development that occurred through the
‘greening’ of human rights law, in which existing human rights were reinterpreted to establish its

34 McElroy, supra note 20, at 52.

35 Tirosh-Samuelson, supra note 49, at 116.

36 David L. Haberman, Hinduism, in ROUTLEDGE HANDBOOK OF RELIGION AND ECOLOGY 35 (Willis J. Jenkins, et al. eds., 2017).
(citing Ole Bruun & Arne Kalland, Images of nature: an introduction to the study of man-environment relations in Asia, in ASIAN
PERCEPTIONS OF NATURE 2-3 (Ole Bruun & Ame Kalland eds., 1995).

7 Gottlieb, supra note 40, at 4.

38 Philip Novak, Tao how? Asian religions and the problem of environmental degradation, 9 REVIsION 33 (1987).

39 George Rupp, Religion, Modern Secular Culture, and Ecology, 130 DAEDALUS 23; 26 (2001).

0 Tucker & Grim, supra note 39, at 5.

o1 Taylor, supra note 43, at 274. White, supra note 44, at 1207.

62 Haberman, supra note 56, at 35 (citing Poul Pedersen, Nature, religion, and cultural identity: the religious environmental
paradigm in Asia, in ASIAN PERCEPTIONS OF NATURE 226 (Ole Bruun & Arne Kalland eds., 1995).

63 Rupp, supra note 59.
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role in environmental protection, scholars have developed the role of religions in the well-being
of people and the planet to a flourishing future.®* In an address on World Peace Day, Pope John
Paul II stated:

In our day, there is a growing awareness that world peace is threatened not only
by the arms race, regional conflicts and continued injustices among people and
nations, but also by a lack of due respect for nature, by the plundering of natural
resources and by a progressive decline in the quality-of-life.%

Based on a series of conferences on religion and ecology held at Harvard, Grim & Tucker
identified seven common values that the world religions hold concerning the natural world:
reverence, respect, reciprocity, restraint, redistribution, responsibility, and restoration.’® These
values are being resurfaced to guide a more nature-centered attitude towards the environment:

As religions move toward a broader understanding of their cosmological
orientations and ethical obligations, these values are being retrieved and
expanded in response to environmental concerns. As this shift occurs— and
there are signs it is already happening—religions are calling for reverence for
the Earth and its profound ecological processes, respect for Earth’s myriad
species and an extension of ethics to include all life forms, reciprocity in relation
to both humans and nature, restraint in the use of natural resources combined
with support for effective alternative technologies, a more equitable
redistribution of economic opportunities, the acknowledgment of human
responsibility for the continuity of life, and restoration of both humans and
ecosystems for the flourishing of life.’

Throughout the years, the original religious interpretation based on human domination has
changed. Religion entered an ecological phase in which “environmental concern takes its place
alongside more traditional religious focus.”®® This is partly due to the extent of the current
environmental devastation, which grew from local to global. It also emphasizes how religions are
flexible, changing from within and sparking change from without, inducing movements for social
change.® As religions enter their ecological phase, they promise to enlighten the environmental
crisis’s moral dimensions. As a result, major religious traditions have developed moral and ethical
statements on the environment.’®

Religions are repositories of sacred-human relations, guiding human affairs and orienting
human-Earth interactions. In the former, religious ecologies situate humans in the dynamic world
of nature.”! Based on the notion of the “Earth is our home,” reflected in many religions,’? there is

% Tucker & Grim, supra note 39, at 5.

%5 Pope John Paul II, World Peace Day, January 1, 1990, quoted in Environment and the World of Work, Report of the Director-
General of the I.L.O. 4 (1990).

% GRriM & TUCKER, supra note 19, at 8.

7 Id., at 8-9.

%8 Gottlieb, supra note 40, at 6.

% GrRiM & TUCKER, supra note 19, at 24.

70 Id., at 25.

" Id., at 26.

72 EARTH CHARTER COMMISSION, THE EARTH CHARTER (2000). See “The Earth is the Lord’s” (Exodus 9:29; Psalm 24:1 in the
Hebrew Bible); the earth and humans as God’s icons are interconnected in a communion of suffering and “hope for liberation
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a vision of human life as a universal gift, revealing the complexity and interconnectedness of life
systems in one single planetary space for all.”? The new planetary awakening of religions seeks
ways beyond our current unsustainable predicament to a healthier human presence on Earth.
Religious traditions worldwide are increasingly contributing to this movement.’

The word ‘environment’ in religious traditions includes the “biological, physiological,
economic and cultural aspects, all linked in the same constantly changing ecological fabric.””>
Elements of earth, air, fire, and water are essential symbols in religious ecologies, representing the
Earth’s processes and the cosmos and corresponding to orienting, grounding, nurturing, and
transforming humans.”® Environmental problems are universal issues that need special attention
from all humanity, regardless of race, religion, ideology, and country. Human beings and the
environment each affect one another and are, in turn, affected by one another.”’

Humanity’s cultural values affect how the natural environment and resources are
perceived, used, and managed. Principles that heed the local religious context are likely to be more
effective than imported, foreign ones.”® Along with this significant change came the perception
that the environmental crisis is, among other things, a spiritual problem.” Religions thus perceived
an obligation to contribute to reversing the state of environmental degradation. It became apparent
that the traditional interpretation of religions was “if not irrelevant, then clearly insufficient by the
environmental crisis.”®® McElroy further called:

We must appreciate that human society, like nature itself, is dynamic. We need
a global vision to recognize that there is a unity to life on Earth, that we are part
of nature, not independent, that we have the potential to change our environment,
but that we must exercise this power with discretion. We need a deeper
appreciation for ourselves and nature, drawing on insights not only from science
but also from the intellectual heritage codified in the world’s great philosophical
and religious traditions.8!

With this awareness, religious scholars advanced a profound ‘interpretive reevaluation’ of
traditional teachings and classic texts. With the broad participation of religions in environmental
discussions, multiple responses promoted their distinctive ecological vocation.®? Theologians,
ethicists, and other scholars became aware of scientific studies that indicated a global ecological
crisis and, in response, began to encourage respect for the Earth’s biosphere.®® Several
international religious leaders emerged as influential spokespersons for the importance of care for
the environment, including Tibetan Buddhist leader, the Dalai Lama, and the Vietnamese Buddhist
monk Thich Nhat Hanh. The Ecumenical Patriarch Bartholomew emerged as a prominent religious
figure responding to the environmental crisis.®* Reinforcing the link between scientific and
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religious dialogue and the unique spiritual and ethical role of humans in the natural world, he called
for an expanded view of the human-Earth relationship:

The Patriarch’s enduring legacy will be his long-standing articulation of the
environmental crisis as primarily a spiritual and moral crisis. He sees the limits
of purely utilitarian responses to the Earth, as well as rational choice policies
and arid intellectualism. Rather, he notes the need for an expanded
understanding of the relationship of humans to the Earth and to the divine. His
insistence on the spiritual and moral nature of the environmental crisis leads to
fresh theological insights.®®

Contemporary scholars who wished to shape an ecologically sensitive attitude and
sustainable practices relied on traditional ideas. According to their relevance to current
circumstances, Swearer suggests reevaluating scriptures, doctrines, practices, hermeneutical and
tactical strategies. Broadening the scope ensures that global environmental issues’ religious
dimensions positively impact decision-making and implications for public policy.® In doing so,
scholars questioned ideas that could lead to inappropriate environmental practices and suggested
ways to adapt teachings to modern circumstances creatively. The ‘mining’ of religious traditions
was essential to search for new ethical resources for promoting a holistic, non-anthropocentric,
egalitarian, and eco-friendly worldview.%’

Most religious traditions address environmental problems as they teach about the human-
nature relationship, ethics, and morality. Every religion provides guidelines on obligations, rules,
and values that set the criterion of correct actions for its adherents at a fundamental level, forming
the normative foundation for religious ethics.®® Similarly, universal law principles exist within
civil law, common law, socialist law, Islamic law, and customary law regimes.?® However, even
where a set of shared religious values appears to exist, one should not assume that connectivity
across groups and networks implies a stable epistemic community with a coherent focus on
political ecology at a national level.”

This reevaluation of ethical and environmental values has invited a broader debate on
religious institutions’ role and personal beliefs, informing spiritual and ecological values.”! As an
emerging worldwide phenomenon, religious environmentalism is becoming increasingly visible
and consolidated as a political and social movement. Pope Francis called for an ‘ecological
conversion’ from within all the world religions. The World Council of Churches (WCC), a
gathering of primarily Protestant and Orthodox Christian churches, has hosted sustained and
significant high-level work on religion and ecology since the 1960s.”> The UK-based Alliance of
Religion and Conservation (ARC), led by Martin Palmer, has been doing significant work with
religious communities under Prince Philip’s patronage.
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As a result, “[i]Jnnovative liturgies and rituals are being practiced, and a unique sense of
moral responsibility that stresses the interdependence of our treatment of nature and our treatment
of other people has emerged as the strikingly new concept of ‘ecojustice.””®* World religions
provide a wide-ranging orientation to the cosmos and the human roles. Tucker further summarizes:

It is now the case that most of the world’s religions have issued statements on
the need to care for the earth and to take responsibility for future generations.
These statements range from various positions within the Western monotheistic
traditions to the different sectors within Asian traditions of Buddhism and
Daoism. By no means monolithic, they draw on different theological
perspectives and ethical concerns across a wide spectrum. They reflect
originality of thought in bringing religious traditions into conversation with
modern environmental problems, such as climate change, pollution and loss of
biodiversity.”*

These efforts “are recovering a sense of place, which is clear in the environmental
resilience and regeneration practices of indigenous peoples.”> As I expand later in this chapter,
Indigenous peoples have long promoted deep care for nature central to their traditional beliefs.
Similarly, the reevaluation of religious texts has made clear that promoting harmony and respect
for nature is at the core of religious thinking.”® For example, Buddhism sees the change in nature
and the cosmos as a potential source of human suffering. On the other hand, Confucianism and
Daoism affirm nature’s changes as the source of the Dao (Heaven’s Way). In Confucianism,
humans are grounded in an expensive sense of community, which includes humans and nature.’’
Further, the death-rebirth cycle of nature serves as an inspiring mirror for human life, especially
in the Western monotheistic traditions of Judaism, Christianity, and Islam. In fostering a
relationship grounding the human, communities of several religious ecologies include humans in
the past, present, and future generations. The expansion of the protection of humans in time has
deep meaning for the development of intergenerational equity.”®

This protection extends to other living beings in some traditions, such as meadows, rivers,
forests, and oceans, mimicking a moral compass deeply rooted in Indigenous rituals.”
Comparably, the protection of all aspects of nature has found fertile ground in religious thoughts,
further developed in this thesis. Gottlieb clarifies how religions share with environmental
organizations the laudable goal of safeguarding life in all forms, reinforcing the value of nature in
itself:

Most contemporary environmental organizations repeatedly stress that your
goal is not just to save wilderness, but to protect all of life. At its best the
religious spirit has a similarly inclusive goal. We are all, says the Bible, made in
the image of God. We all, says Buddhism, suffer and deserve released from our
pain. Each community, says the Qur’an, has its own purpose and value. Any
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violence against one of us, teach the Jains, can only hurt us all. Looked at it in
this light, then, the universal missions of truly compassionate religion in the first
truly global environmental politics naturally converge, at least in the attempt to
forge the widest possible social and ecological ethic. Both believe that life
deserves a reverence that cannot be reduced to dollar value, that self-
examination and spiritual practice makes the most important kind of sense, and
that there is more to human well-being than money, power, and pleasure.!'

Tucker explains that “[b]y linking human life and patterns of nature, religions have
provided a meaningful orientation to life’s continuity as well as to human diminishment and death.
In addition, religions have helped celebrate the gifts of nature such as air, water, and food that
sustain life.”!%! For example, in Jewish tradition, nature is never an end in itself but rather points
to the divine creator, who governs and sustains nature.'”” When analyzed carefully, it became
evident that religious rituals and symbols arise out of cosmologies and are grounded in nature’s
dynamics. Nature provides resources for encouraging spiritual and ethical transformation in human
life.! By observing and respecting nature in all of its forms and moments, religions provided it
with a profound meaning, calling for its protection.

Eastern traditions similarly adopted an evolved interpretation of traditional texts to develop
a care for nature. Daoism regards humans as an essential part of nature, avoiding any fixed
distinction between the mind or soul and the body. Sikh scripture, Guru Granth Sahib, declares
that “[c]reating the world, God has made it a place to practice spirituality”” and that human beings’
purpose is to achieve a blissful state and be in harmony with the Earth and all creation.!"* In
Hinduism, the entire universe is God. Noting the rich diversity of Hinduisms, Haberman has
reinterpreted bhakti devotional texts and rituals.!% Central to the Bhagavad Gita’s position is the
vision of the universe as the body of Krishna.! The four terms sarvatma-bhava proclaims that
everything is part of a unified and radically interconnected reality, referring to the primarily
accepted viewpoint that all is sacred, a concept with deep roots in many Hindu scriptures.!®” Some
natural entities, such as rivers (the Yamuna, Ganges, and Narmada), holy trees, and mountains, are
favored through cultural selection.!®® This belief was recently grasped by an Indian court in a
decision that granted rights of nature to rivers, showing how religious concepts are now being
transferred to the legal frameworks.!%” As part of this exceptional protection conferred to nature,
there is a growing conviction of the duty of care towards it.!!°

The Buddhist belief of reincarnation as an animal in a future life shows little distinction
between beings. A Buddhist’s goal was to ease the suffering of ‘all sentient beings,’ not just people.
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Jainism reflects an indigenous Asian perspective of nature, which inspires an ecologically sensitive
response.!!! Jainism provides a comprehensive cosmology that integrates the human person’s
place within the continuum of the universe. Each living being houses a life force that occupies and
enlivens the host environment. Like Buddhism, Jainism asserts the universe’s eternality and rejects
the notion of an initial creation moment. Things share a common root in their aliveness, which
must be acknowledged and protected. As a living, dynamic process, nature requires protection and
care in the context of contemporary environmental degradation.!!? The profound respect for the
natural world distinguishes Jainism as potentially the most eco-friendly religion.!!?

Another essential aspect of the religious cosmologies relates to ecological diversity, which
is evident in the varied environmental contexts and bioregions where religions have developed
over time.!!'* For example, Jerusalem and Israel are in a broader sacred bioregion where three
religious’ traditions, Judaism, Christianity, and Islam, have shaped and shaped by the environment.
While these religions developed from the same grounds, their formulation and expression of
symbols, rituals, laws, and communal life to the urban, piedmont, hill country, and desert settings
of the bioregion are historically different.!'> The value each religion places on this ecological
diversity represents a significant change in protecting the environment.

In comparison, interactions among Indigenous, Catholic, and African traditions in Latin
America have generated a hybrid type of Catholic Christianity, incorporating mountains and rivers
into myths and rituals.!'® Significantly, this hybrid type of Catholicism has developed throughout
one of the world’s most biodiverse regions, the Amazon rainforest. By adapting to the natural
characteristics of that environment, religion has responded to the connection with the land. This
worldview has led to a “modest and respectful attitude toward nature.”!!” Some theologians,
including the Brazilian Leonardo Boff, have incorporated ecological concerns into their work,
connecting environmental and social justice.!!8 Following this trend, Pope Francis also recognized
the value of species within itself, beyond their importance to human beings:

73

t is not enough, however, to think of different species merely as
potential “resources” to be exploited, while overlooking the fact that they have
value in themselves. Each year sees the disappearance of thousands of plant and
animal species which we will never know, which our children will never see,
because they have been lost for ever. The great majority become extinct for
reasons related to human activity. Because of us, thousands of species will no
longer give glory to God by their very existence, nor convey their message to us.
We have no such right. '’
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This recognition of the value of biodiversity and the loss for future generations is deeply
connected with a growing call to recognize the rights of nature and intergenerational equity. In
2015, Pope Francis published an encyclical focused on the environment called Laudato si’, On
Care for Our Common Home.'?® In it, as if responding directly to the criticism made by Lynn
White decades before, Pope Francis acknowledged that Christianity is deeply anthropocentric,
asserting that only human beings were created in the divine image. This confers on them a unique
dignity and moral value.!?! Nevertheless, he averred, Christianity demands loving care for the
entire created order by God. In line with what was recognized by the Catholic Church, Thomas
Berry, years before, called on religions to respond to biocide, ecocide, and genocide.!??

In choosing his papal name, Pope Francis honored Saint Francis of Assisi, explaining that
he “reminds us that our common home is like a sister with whom we share our life and a beautiful
mother who opens her arms to embrace us.”!?* His Holiness believes that “Saint Francis is the
example par excellence of care for the vulnerable and of an integral ecology lived out joyfully and
authentically. He is the patron saint of all who study and work in the area of ecology.”!?* As
William French observed, Francis of Assisi was a “medieval friar; not an ecologist.”!?* Francis
saw God’s presence in nature, but he was not advancing the idea that ecosystems and nonhuman
organisms have intrinsic worth. His thinking first related the Earth’s value to humankind.
Moreover, his spiritual priority was evangelical and intended to lead people toward a future life in
heaven, and many of his ideas devalued the mortal world.!?® Yet, he became known for his
appreciation of pristine nature and attitude toward nonhuman species, serving as an example to
those later concerned with environmental issues. His teachings were reinterpreted to extend to
Earth as a provider for a broader community until it was recognized for its intrinsic value.'?’” Pope
John Paul II declared him the “patron of ecology’ in 1980.

Similarly, Thomas Aquinas called for embracing the universe as a whole, saying that “the
whole universe together participates in the divine goodness and represents it better than any single
being whatsoever”!?® According to John Paul II, “God gave the [E]arth to the whole human race
for the sustenance of all its members, without excluding or favoring anyone.”!?° Through these
developing considerations, the Christian tradition is recovering its ancient creation story through
a new ethical lens. These restore a focus on the common good as the flourishing of all creation.
Siemens believes that understanding the common good and ‘the good of the commons’ — air, water,
soil — is another vital thread in weaving a new jurisprudence.!® At the core of this progress lies
the right to a healthy environment.
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Pope Francis specifically addressed the link between human rights and the environment,
urging greater attention to international human rights law as a way of ensuring that basic human
dignity is respected in the face of environmental burdens.!*! The Catholic Church’s message to
adopt a new, sustainable development model is timely. It explicitly calls for ensuring that future
generations — expressed as ‘intergenerational solidarity’ — also enjoy the right to a healthy
environment. This renewed message calls, both directly and indirectly, for increased
environmental protection by reinforcing human rights. As articulated by several legal scholars,
human rights and the environment are intrinsically connected. This relationship is reciprocal: “to
protect certain basic human rights, protection of the natural world is essential,” since fundamental
human rights rely on a healthy environment.!3?

In a similar vein, Pope Francis shared his ‘dreams for the Amazon region’ in 2020.!3 His
four grand visions are thus articulated: an Amazon region that (i) fights for the rights of the poor,
(i1) preserves its distinctive cultural riches, (iii) preserves its overwhelming natural beauty, and
lastly, (iv) that the Christian communities might be capable of generous commitment, incarnate in
the Amazon region. The document highlights an authentic ecological approach that values the
good living of Indigenous populations and warns against environmentalism concerned only with
the environment.!3* The Pope explicitly calls for learning from Indigenous peoples, who have
“developed a cultural treasure, interacting with nature,” using diversity as a bridge rather than a
wall.!3% Proposing ‘an ecological dream,” the Pope underlines a close relationship between the
human being and nature in the Amazon.'*¢ As such, in any project in the Amazon region, there is
a need to respect peoples’ rights. Pope Francis emphasizes that taking care of our brothers and
sisters as the Lord takes care of us is “the first ecology that we need.” Caring for the environment
and caring for the poor are “inseparable.” “It will be hard for them to remain unaffected,” he adds,
if the environment in which they are born and in which they have grown up “is damaged.”!3” The
Pope recalls that the health of the planet depends on its health, a statement that is ever more relevant
in the Covid-19 pandemic.!3® Similarly, the climate crisis provides an overarching spirit of looking
past differences, reaching out across faith communities to realize shared goals.

Using a different approach to advance the human-nature relationship, Bartholomew
denounced the destruction of the environment as an ‘ecological sin.” He called for an “ethical,
legal recourse where possible, in matters of ecological crimes.”!3® Because nature is seen as God’s
gift to humankind, humans are called upon to care for this gift — to preserve it and use it
responsibly. To abuse nature is to sin against it.!4° In using the language of ‘sin,” Bartholomew
supported the highest importance of environmental protection.!*! He reinforced our ethical duty
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by looking at the attitude and existential orientation that leads to a particular ethical behavior.!#?
As the most severe contemporary problem facing us, Orthodox Christianity called for action on
the ecological crisis while also acknowledging the Christian tradition’s responsibility for causing
it.!#3 This rationale might provide an avenue to recognizing ecocide as an international crime.

This approach relies not on the right to a healthy environment but on the duty to protect it.
Because humans can transcend nature, God also commanded them to preserve nature as a duty of
care for what belongs to God.!** Creation in the image of God entails human responsibility for the
whole of humanity. Humans must, therefore, protect nature through their efforts, thereby becoming
partners of God.!* The current interpretation of religion has translated this notion of human
stewardship and responsibility into conservationist policies. The religious principle of ‘do not
destroy’ can provide spiritual support for a range of environmental policies that highlight human
responsibility toward the physical environment.!*® Given the primacy of Catholicism in Latin
America, this might explain the region’s prevalence of environmental duties provisions in
countries within the region.

This notion of human stewardship can take place in various forms. Orthodox theology
posits a universal union among beings, a ‘cosmic liturgy’ that potentially makes all existence
sacred.!*” The Christian ritual of Eucharist is seen as a sacrament of thanksgiving for the fruits of
the Earth and God’s blessings. In pursuing environmental consciousness, spiritual awareness, and
ascetic practice, humans shall restrain and reduce excessive consumption.'*® During the Covid-19
pandemic, this approach is ever more critical and an essential aspect of environmental justice,
something highlighted by Towsend.!¥

Relatedly, writings from the Qur’an of Islam speak about human beings being appointed
by God as a khalifa, ‘viceroys’ or guardians of the Earth and the heavens.!*° It is impermissible in
Islam to abuse one’s rights as khalifa because the notion of acting in ‘good faith’ underpins Islamic
law.!3! Humankind inherited the planet and “all its posterity from generation to generation... Each
generation is only the trustee. No one generation has the right to pollute the planet or consume its
natural resources in a manner that leaves for posterity only a polluted planet or one seriously
denuded of its resources.”!*? In other contexts, the concept of khalifa refers to the fact that waves
of humanity will continuously succeed each other and inherit planet Earth. As such, each
generation should care for the Earth for following generations to also enjoy it.

In addition to establishing a duty of care, Sharia law also relies on the principle that all
issues begin with a right rather than discretion or prohibition. Islam holds inalienable rights,
including rights associated with the environment, that pre-exist jurisprudential foundations, and
therefore implies a natural order commencing with permission.!>* Islamism also shares the moral
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principle of environmental protection.!>* Tbn Jarir al-Tabari narrates the recommendations of the

first Caliph, Abu Bakr as-Siddiq, to the commander of the Arab armies, Ussama Ibn Zeid, who led
an expedition towards the ‘Sham’ (Syria): “Do not destroy palm trees, do not burn houses or fields
of wheat, never cut down fruit trees and kill cattle only when you need to eat it.” In Islam, the
natural environment is holistic, and everything is essential and interdependent.!>> All
environmental media have rights, including a right to water.!

In summary, new alliances are emerging, joining new ideas in social and environmental
justice. In alignment with ecojustice concerns, religions can encourage values and ethics of
reverence, respect, redistribution, and responsibility for formulating broader environmental ethics
that includes humans, ecosystems, and other species.!>” Moral responsibility for the environment
remains a significant part of human civilization, comparable to philosophy, law, and economics in
the development of human thought. The support of religious beliefs strengthens an appeal to one’s
environmental responsibility. Even in secular states, religion plays a significant role in individual
politics. Religion still has an important educational role and can help educate people about the
seriousness of the problem.!>® Therefore, knowledge of moral responsibility can help appeal for
international cooperation on environmental issues. !>

A closer analysis shows similar ethical concerns for nature across all legal traditions.
Religious teachings offer significant reference points because they provide knowledge in the
development of environmental norms and laws.'®® Robinson has observed that “[s]ociety needs to
embrace deeper principles that can breathe new strength into sustainable development.”!¢! Bin
Hamad further clarifies that religious followers, such as Islam’s followers, will only embrace
sustainability when they see how their faith requires it.'®? The same is true for other religions. A
missing vital component is identifying the cosmologies, symbols, rituals, and ethics that inspire
changes in attitudes and actions for creating a sustainable future.!%® The next step in the ‘greening’
of religious beliefs is to transcend original traditions to practical efforts towards environmental
protection and sustainability, including, most significantly, through the recognition of an
international right to a healthy environment, as well as a duty to respect it.

In 2002, a Symposia on Water was held in Italy, bringing together Greek Orthodox and
Roman Catholic Christian denominations and temporarily bridging Eastern and Western
Christianity.'®* Signing a Common Declaration on the mutual concerns about the degradation of
creation, leaders of both churches recognized a growing ecological awareness and the need to use
science, technology, and natural law to provide ethical responses to the ecological crisis.'® This
type of ecumenical cooperation is essential in further advancing this common moral ground.

154 U.N. Comm’n on Human Rights, Sub-Commission on Prevention of Discrimination and Protection of Minorities, Review of
Further Developments in Fields with which the Sub-Commission has been Concerned, Human Rights and the Environment, Final
report prepared by Mrs. Fatma Zohra Ksentini, Special Rapporteur, §21; 26, U.N. Doc. E/CN.4/Sub.2/1994/9 (Jul. 6, 1994).

155 Qu’ran, 2:22.

156 Amery, supra note 78.

157 Tucker, supra note 26, at 401.

158 Posas, supra note 22, at 8-9. See chart on ways religion supports ethical actions on climate change.

191d., at 8.

160 Hamad, supra note 88, at 2.

161 Nicholas A. Robinson, Keynote: Sustaining Society in the Anthropocene Epoch, 41 DENV. J. INT’L L. & POL’Y 467 (2013).

162 Hamad, supra note 88, at 7.

163 Tucker, supra note 26, at 401.

164 Common Declaration on Environmental Ethics, Common Declaration of John Paul II and the Ecumenical Patriarch His
Holiness Bartholomew I (Jun. 10, 2002), http://www.vatican.va/content/john-paul-ii/en/speeches/2002/june/documents/hf jp-
ii_spe 20020610 _venice-declaration.html.

165 GrRiM & TUCKER, supra note 19, at 97-98.
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3. Religions and Sacred Waters

The ‘greening’ of religions has broadened the traditional teachings’ scope by adapting them
to the current environmental crisis. For example, religions offer interesting new constructs on how
climate change affects faith, ethics, and God’s image.'®® Most religious traditions have developed
sacramental sensibilities in which material reality mediates the sacred.!®” In particular, virtually all
religions have a significant relationship with water as it represents the creation of the cosmos and
permeates many cultures and traditions.!%® Many different religious rituals and cultural ceremonies
worldwide celebrate water’s symbolic potency as an agent of life, rebirth, and destruction.!®® For
this reason, water is a cultural source of religious significance.!”® Such affirmation of material
reality is a critical component of how religion values nature.!”! This section uses water to
exemplify the reinterpretation of religious thought.

The history of water reveals a deeply rooted concept of water “as a common property
resource rather than a traded commodity.”!”? For example, customary Jewish law identifies water
as common property.'”> When water originates from a natural source, ‘provided by God,’
commodification is prohibited.!’* However, when it derives from human labor, such as wells,
water is a common property resource.!” Exceptionally, drinking water has the highest priority
access, regardless of whether it belongs to the well’s community of owners.!7®

Likewise, traditional Islamic law imposes a holy duty to share water as a divine gift, based
on the Right of Thirst.!”” The Arabic term for Islamic Law, Sharia, literally means ‘way to
water.’!”8 Islam is a rich source of spiritually derived water-conservation ethics. It is considered a
blessing from God that gives and sustains life and purifies humankind and the earth.!”® In the
Quran, water is the most precious creation after humanity, holding life-giving quality.'®® For
Muslims, water enjoys particular importance for its use in wudu (ablution, washing before prayer)

166 Bergmann, supra note 72. See also Sigmud Bergmann, Climate change changes religion: Space, spiritual, ritual, technology -
through a theological lens, 63 STUDIA THEOLOGICA - NORD. J. OF THEOLOGY (2009).

167 GrRiM & TUCKER, supra note 19, at 16.

168 Christiana Z. Peppard, Water, in ROUTLEDGE HANDBOOK OF RELIGION AND EcoLoGY (Willis J. Jenkins, et al. eds., 2017).

169 [d., at 286.

170 In addition to being a physical resource, a requirement for life, a social resource, showing status, a political resource, as the
provision of water can help justify a regime, and an economic resource, as it becomes scarce. See James Salzman, Thirst: A Short
History of Drinking Water, 18 YALE J.L. & HUMAN 97; 100 (2013); JAMES SALZMAN, DRINKING WATER: A HISTORY 32-33
(Overlook Duckworth and Peter Mayer Publishers, Inc. Revised ed. 2017) (noting that “water carries great symbolism throughout
the Judeo-Christian tradition.”)

171 GrRiM & TUCKER, supra note 19, at 16. Other sacramental practices include oil, food, flowers and lighting incense and candles.
172 See Salzman, supra note 170, at 99.

173 SALZMAN, supra note 170, at 50.

174 Talmud Bavli Shabbat, 121b (“Rivers and Streams forming springs, these belong to every man”); Beitza, 391; Eiruvin, 46a
and 48a; Tosephta Baba Qama, 6, 15. See Salzman, supra note 170, at 99; SALZMAN, supra note 170, at 50.

175 Salzman, supra note 170, at 100.

176 See Melanne Andromecca Civic, 4 Comparative Analysis of the Israeli and Arab Water Law Tradition and Insights for
Modern Water Sharing Agreements, 26 DENV. J. INT'L L. & PoL'y (1997).

177 Salzman, supra note 170, at 100 (citing the Qur’an, “Anyone who gives water to a living creature will be rewarded . . . to the
man who refuses his surplus water, Allah will say: “Today I refuse thee my favor, just as thou refused the surplus of something
that thou hadst not made thyself””); See also SALZMAN, supra note 170, at 50-51 (“Islamic water law is quite similar to Jewish
water law in both substance and significance.”).

178 Salzman, supra note 170, at 100.

179 Naser 1. Faruqui, Islam and water management: Overview and principles, in WATER MANAGEMENT IN ISLAM (Naser 1.
Faruqui, et al. eds., 2001).

180 See Qur’an, 16:65 and 21:30.
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and ghusl (bathing) in the daily prayers.'®! The Quran warns against unfair and inequitable water
distribution,'®? and it is against Islamic law to hoard excess water.!8?

Islamic law provides for prioritization of water uses (1) human health; (2) domestic
animals; and (3) irrigation. Islamism recognizes the rights of animals, in particular to water.!84
Nonhuman species have rights to sufficient water of ‘good’ quality because the water has to be
suitable for ‘nourishing vegetation’ and drinking by animals. Flora also has the right to water, as
rainwater sent by God nourishes these.!'®> This effectively recognizes the rights of nature.
Additionally, Islamic law protects water resources for ecological purposes. The recognition of
water as a vital resource is emphasized by the following hadith, which effectively makes water a
community resource to which all, rich or poor, have a right: “Muslims have common share in three
things: grass (pasture), water and fire (fuel).”'® The hadith effectively recognizes the right of
everyone to a fair share of water.!8’

The human desire to enter into the Earth’s nurturing processes promotes in-depth
protection of food and water in many religious communities. These value water as sacred, using it
for ceremonies of purification or initiation. Likewise, planting and harvest rituals and thanksgiving
for food and drink are common in all religious ecologies.!®® Examples include the Seder in Jewish
families, the Eucharist in Christian communities, and Ramadan dinners in the Muslim world.
Offerings of food to the ancestors in Buddhist and Confucian communities bound humans to the
long lineage of life. Grim & Tucker note that “nature’s fecundity is seen as a source of life,
providing rich nourishment for individuals and communities.”!8’

Water in religious contexts is full of symbolism. In the Hebrew Bible’s book of Genesis,
the separation of waters is described before dry land appeared. The rite of baptism in Christianity
evokes the baptism of Jesus on the Jordan River banks, where present-day pilgrims seek the holy
associations of those waters. At the Hindu celebration of the Kumbh Mela, millions of people
gather over a month for bathing and purification rituals at sacred river sites.!** Besides all of its
symbolism, drinking water is a physical resource, “one of the few truly essential requirements for
life.”!?! In his encyclic, Laudato si’, Pope Francis specifically addressed the human right to water,
qualifying it as a “basic and universal human right”:

Even as the quality of available water is constantly diminishing, in some places
there is a growing tendency, despite its scarcity, to privatize this resource,
turning it into a commodity subject to the laws of the market. Yet access to safe
drinkable water is a basic and universal human right, since it is essential to
human survival and, as such, is a condition for the exercise of other human
rights. Our world has a grave social debt towards the poor who lack access to
drinking water, because they are denied the right to a life consistent with their

181 Prophet (pbuh) “The similitude of five prayers is like an overflowing river passing by the gate of one of you in which he
washes five times daily.”

132 Faruqui, supra note 179, at 2-3.

183 Id. One category of sinners expressly identified in the Qur’an is a man who “possessed superfluous water on a way and . . .
withheld it from the travelers.” Al-Bukhari 3.838.

184 Id. See note Qur’an, 6:38; Al-Bukhari 8.38; Al-Bukhari 5550 in The Hadith Encyclopedia; Al Bukhari 4.538.
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50



Maria Antonia Tigre S.JD. Thesis (final) Feb. 2022

inalienable dignity. This debt can be paid partly by an increase in funding to
provide clean water and sanitary services among the poor. But water continues
to be wasted, not only in the developed world but also in developing countries
which possess it in abundance. This shows that the problem of water is partly an
educational and cultural issue, since there is little awareness of the seriousness
of such behaviour within a context of great inequality.!*?

Although Judeo-Islamic perspectives focus on water as a property resource, the two
reinforce a rights-based approach for quenching the global water crisis.!*®> Another traditional view
on the water crisis rests with the Catholic Church’s teachings, which calls on people to follow the
principles of solidarity and subsidiarity.!”* Given the deep symbolism of water for religions, the
moral duty to protect water perfectly exemplifies how the underlying principles reflect a related
legal obligation. The use of water by religions not only promotes a duty of care for daily use but
reflects the environmental crises humanity now grapples with, including Covid-19 and climate
change.

4. American Conservationists: Transcendentalists

Early spiritual conservationism has emerged of the Earth as God’s creation, a ‘temple’ that
we should not despoil. Grim & Tucker acknowledge these varied ecological perspectives,
comparing them with traditional environmental knowledge in many religious and ethical
systems.!”> Leading voices such as Ralph Waldo Emerson, Henry David Thoreau, John Muir,
Robert Marshall, Sigurd Olson, and John Burroughs celebrated nature for its physical beauty,
utility, and spiritual value.!”® These scholars called upon natural law theory to promote the
preservation of nature, in a cross-over between the theological argument and finding in nature the
presence of God. Sharing a similar appreciation of nature’s complexity, beauty, and holism,
scientists and religious communities call for the conservation and preservation of ecosystems and
species.

As the fountainhead of public policy on nature conservation in the US, Emerson famously
ignited the conservationism movement through his essay Nature.'”” Emerson projected the concept
of transcendentalism, a belief system that espouses a non-traditional appreciation of nature. He

192 FRANCIS, supra note 28, at 24, para 30.

193 Lori Beail-Farkas, The Human Right to Water and Sanitation: Context, Contours, and Enforcement Prospects, 30 Wis. INT’L
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persons are inherently entitled to certain rights and freedoms, and it holds that there are immutable laws of nature that are and
ought to be binding upon human society.”).
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Social Doctrine Of The Church 197, 210 (2005); Pontifical Council For Justice And Peace, Water, An Essential Element For
Life: An Update 44 (2003),
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water_en.html (last visited Mar. 31, 2021) (calling for the concept of ‘family of nations,” which acknowledges that
“responsibility for the destiny of the less favored countries rests also with those more richly blessed. In a family, every member is
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195 GrRiM & TUCKER, supra note 19, at 83.

196 Gottlieb, supra note 40, at 15. The conservation movement also benefited from other literary and artistic works of the 19™
century, including by Albert Bierstadt, Frederic Edwin Church, George Perkins Marsch, William Henry Jackson, and, later, the
work of foresters Carl A. Schenck and Glifford Pinchot.

197 RaLPH WALDO EMERSON, NATURE (James Munroe and Company. 1836). See also Russell B. Goodman, East-West Philosophy
in Nineteenth Century America: Emerson and Hinduism, 51 J. OF THE HISTORY OF IDEAS (1990); Russell B. Goodman, The Colors
of the Spirit: Emerson and Thoreau on Nature and the Self, in NATURE IN AMERICAN PHILOSOPHY (Jean De Groot ed. 2004).
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followed a unitarian view of God, arguing that God is in nature and all of creation. Emerson further
suggested that the divine, or God, pervades nature. The reality, then, can be understood by the
study of nature. Using spirituality as a central theme of his essay, Emerson reimagined the divine
as nature, the ‘Universal Being,” and promoted environmental care as a way to find one’s spirit.
Through a powerful insight, Emerson connected a religious attitude to public policy to induce
change, representing the fountainhead of nature conservation public policy in the U.S.

Emerson’s essay profoundly influenced Thoreau. Through a series of writings on natural
history and philosophy, Thoreau anticipated the methods and findings of ecology and
environmental history, prompting modern-day environmentalism.!®® Thoreau was an early
advocate of conserving natural resources on private land and preserving wilderness as public land.
His observations later persuaded the national park system.

Muir also drew on Emerson’s teachings and became an early advocate for preserving
wilderness in the U.S.!*° Muir valued nature for its spiritual and aesthetic qualities, which inspired
the preservation of natural areas.?’® His experience with nature was religious; he saw natural
landscapes as a primary source for understanding God.?°! His belief in the ‘Book of Nature” led to
his writings a sense of prophecy, seeking to change humanity’s angle.?’? He later co-founded the
Sierra Club as a prominent conservation organization.

These conservationists have significantly shaped the development of environmentalism in
the U.S. through an intrinsic spiritual human-nature relationship. While not directly religious, they
have inspired a transcendent view of nature that demanded respect and shelter, leading to
significant developments in environmental protection. They called upon it on natural law theory
as a cross-over between theological arguments and finding God’s presence in nature.

5. American Conservationists: Berry and his legacy

Berry began where Muir ended and drew on Catholicism to find transcendent meaning in
nature.?® Berry drew on studies of world religions and cultures to formulate a framework for
rethinking the relationships of cosmology and ecology.?** Coining the term ‘Earth Community,’
he indicated our shared sense of belonging to something more splendid, humans and nature in
continuity.?> As a true Renaissance man, Berry drew on Hindu, Buddhist, Chinese, and Japanese
civilizations, Jewish, Muslim, and Christian traditions, the traditions of indigenous peoples, and
other scientific knowledge of the modern western world to develop a historical perspective of the
universe.?’ He tried to understand these to situate humans in the more considerable diversity of
culture and traditions embedded in human and Earth history. Berry’s lessons have positively
influenced emerging new legal theories that provide an Earth-centered perspective, as will be
shown below.

In 1999, Berry proposed in The Great Work that humanity’s challenge is to understand the
underlying systemic reasons for the ecological crisis and transform our relationship with the
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natural world from one of destruction to one of mutually beneficial support.?’” Based on his
observations, we are moving “from human history to planetary history,” from “socio-political
history to history of the biosystems of the planet.” He added that “[a] new perspective has evolved
which is still too difficult for most historians and most scientists to deal with.”2%8

Berry used Catholicism to find transcendent meaning in nature and used nature to
understand his religion. He employed apocalyptic language to describe the modern environmental
dilemma, noting the supreme need of our time to heal the Earth.?®® Thus, environmental
degradation represents a call for reorienting the human community in awakening to a ‘New Story’
in which humans can willingly diminish their impacts for the community of life to flourish.?!°

Berry argues that human society should broaden its present focus from human beings to
recognize the supremacy of the existing Earth governance of the planet as a single, interconnected
community.?!! In his final book, he called on human society to enter a new covenant with nature.
He writes, “history is governed by those overarching movements that give shape and meaning to
life by relating the human venture to the larger destinies of the universe. Creating such a movement
might be called the Great Work of a people.”?!2

Based on the foundation of religious and indigenous traditions that honor the sacredness of
creation and perceive the intrinsic value of nature, Berry advanced the idea of Earth
jurisprudence.?!®* As an emerging legal theory, Earth jurisprudence is closely aligned with
environmental law and justice but goes a step further by bringing an innovative jurisprudential
dimension. It attempts to live gently with the Earth, and all that life depends on by advancing an
Earth-centered law and governance.?!'4

Berry fundamentally observed that “[t]he Universe is a communion of subjects not a
collection of objects.”?!> Earth jurisprudence can thus be characterized as a ‘systems approach,” in
which the functioning of its whole primarily determines the behavior of a part of a system.?!¢ Based
on this universal communion, Berry set the foundation for the rights of nature. He argued that the
Universe is the ultimate source of meaning. Suppose human beings claim that our mere existence
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208 Thomas Berry, Goldenrod: Reflections on the Twentieth Century (Harvard Archives) (cited in Tucker, et al., Thomas Berry: A
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means that we have inalienable human rights. In that case, it follows that the presence of rivers,
trees, birds, and bees means that they also have a form of inalienable, fundamental rights. These
would not be the same for each member but must include the right to exist, have a place to inhabit,
and continue to play a role in the ongoing co-evolutionary process.?!” Water is also part of Swimme
and Berry’s cosmology as water anthropomorphizes plants as “the first heroes to venture onto
land” after eons of watery habitation.?!8

In conclusion, Berry drew on religious traditions to further develop a philosophy based on
the protection of nature. His work, in turn, inspired the development of Earth jurisprudence,
showing a true crescendo of jurisprudential thought on environmental protection that builds on top
of one another.

D. Indigenous Beliefs of Earth Conservation

From the top of the world at the Arctic Circle of Nunavut on Turtle Island (North
America) to the tip of South America at Tierra del Fuego, Native Peoples assert
their rights to land, culture, and a healthy future for generations to come and for
all of the ecological life that creates sacred homelands.?!”

Indigenous peoples have stewardship over the majority of the world’s biodiversity. They
have traditionally promoted an ideology that, contrary to Western civilizations, is not divorced
from living with nature. Instead, they embrace nature fully. Their ways of living and value system
hold the basic knowledge that many human beings have forgotten: the natural world is ‘peopled’
by beings with whom we must cultivate mutually respectful relationships. For example,
Indigenous peoples carefully coordinate their ritual calendars with seasonal events such as the
sounds of returning birds, the blooming of plants, the migrations of animals and fish, and
cosmological events such as the shift of the constellations and the changes of the moon.??° The
relationship between Indigenous peoples and the land has always been unique:

This we know, the Earth does not belong to man; man belongs to the Earth. This
we know, all things are connected, like the blood which unites one family.
Whatever befalls the Earth, befalls the sons of the Earth. Man did not weave the
thread of life; he is merely a strand in it. Whatever he does to the web he does
to himself.??!

Covid-19 reminded us that environmental awareness is not a luxury but a staple of social
progress.??> And yet Indigenous populations, who embody the most profound care of nature, with
an ancestral connection with places and natural features, remain marginalized and often excluded
from policies.??> Humanity finally needs to remember that we are supposed to live in balance, as
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caretakers.??* Indigenous modes of being have preserved living knowledge that might prove
invaluable in the current era confronted with problems that challenge the sustainability of sentient
flourishing, ecological integrity, environmental health, and interspecies ethics.??> This section
looks at Indigenous environmental cosmologies as a foundation for the care for nature and this
ideology’s expansion at the international level. It does not provide a comprehensive view of
Indigenous cosmologies but illustrates the Indigenous respect for nature through a few examples
throughout different geographical regions.

Subsection 1 addresses the foundations of Indigenous environmental cosmologies, which
rely on Mother Earth as a living entity that requires care. Drawing from ancient traditions, this
Indigenous cosmovision is now renewed and gains force beyond their territories to reinforce the
need to protect a degraded environment. Subsection 2 illustrates the foundation of Indigenous
environmental cosmologies through water as a sacred symbol and a ceremonial source. The
protection of water is reflected in water management policies and the reliance on Indigenous
lessons to develop laws on the rights of nature, especially rivers, worldwide. Subsection 3 further
elucidates the expansion of Indigenous and peasant rights at the international level as their
recognition slowly progresses worldwide. Finally, Section 4 uses some specific examples of
furthering Indigenous rights through international courts and tribunals to boost environmental
protection and their particular environmental cosmologies.

1. Foundations of Indigenous Environmental Cosmologies

Indigenous peoples’ interactions with the environment represent a significant basis of their
religious practices. For many Indigenous cultures, humanity is but one of many creatures, all of
which are related. There is no reason to dominate nature. One can merely exist within nature,
depending on it for survival and respecting it by maintaining wildlife and living sustainably. While
this is a spiritual concept, it also led to preserving the ecosystem.?2¢

For example, the Kurok, Hoopa, and Yurok peoples of northern California recognized
particular spiritual presences in sacred mountains.??’ The Lakota people speak of ‘all my relations’
as an expression of nature as a source of kinship and nurturance. Indigenous groups in Latin
America have actively emphasized their traditional knowledge of and connection to non-human
nature and their practical ties to the land.??® These complex interactions illustrate that religions are
not static in their impacts on the environment. Instead, throughout history, they have interacted in
myriad ways with natural settings. These can be called religious ecologies based on varied
worldviews, ritual customs, and ethical practices.?*

Land, in most Indigenous cultures, represents a living entity. The Inca civilization refers to
the Earth as ‘Pachamama,” which roughly translates to ‘Earth Mother.’?3° While ‘Mother Earth’
as a concept in the West was once meant literally, it has often taken on a symbolic meaning. In
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Indigenous societies, the meaning is not metaphorical. Everything is alive, and Mother Earth
should be cared for. Pachamama is an Earth goddess traditionally worshipped in the landscape
herself. Earth as a literal mother has been found in many cultures throughout the world. The Lakota
call her ‘Unci Maka,’ or ‘Grandmother Earth.” The Lakota further view the concept of care for the
Earth as a source of freedom.?*! These concepts are so old that they are often embedded in these
cultures’ spirituality and original beliefs.?*?

Indigenous peoples in the Americas have often made their relationships with the non-
human world particularly explicit in their rituals and narratives.’**> Within Latin American
cosmovision, objects in an interlinked universe are potentially powerful as they share vital
ancestral essences spread throughout the world.?** The behavioral environment requires personal
interaction, not demanding gods but person-like beings representing ecological powers. In many
myths, landscape features and non-human animals play an essential role in religious belief and
practice.??

Using Tibetans as an example, Smyer Yi depicts a folktale in which the Earth is a
supernatural living being upon whom humankind is dependent. The Tibetan tale describes the
Earth and humankind as two sentient species, bonded with each other based on mutual respect and
affective expressions.?*¢ Tibetans see the mountains as sacred sites distanced from humans, pillar-
like high grounds reaching into the heavens where the gods reside. Smyer Yii compares the
perspective with the Judeo-Christian image of the cosmos, God’s upwardness, and the
downwardness of the profane human realm.?*’ Similarly, the sacredness of mountains for Tibetans
is comparable to the sacredness of rivers for the Hindus.

Other Asian Indigenous communities share a similar spiritualized nature of traditional
ecological knowledge. The Penan landscape in East Malaysia embodies gods and spirits’
supernatural presence in rivers and forests’ eco-geological features. The Eveny in Siberia deeply
entwines human existence with reindeers, which offer human-earth relationships via shamanic
visions through a deep partnership in their existential and spiritual connection. The Altaians in
Siberia regard the Katun River and their forest as living beings. A similar cosmovision is found in
India’s Vedic tradition, which reveals the Earth’s animated mode of being through contemporary
rituals. These examples of Indigenous eco-religious practices attest to the vitality of their
cosmovision.?*®

Identities connecting trees, cultures, and ecologies have shaped the cultures of people in
the Pacific.?®® In particular, the Maori are the people of the Pacific Ocean, the Great Ocean of
Kiwa, who, in turn, is one of the children of Sky Father and Earth Mother and responsible for the
domain of the oceans. The Maori’s cosmic religious worldview is based on the understanding that

231 Russell Means, Free to be Responsible, Address at Navajo Community College (1995) (transcript available at
http://www.russellmeansfreedom.com/2009/free-tobe-responsible-a-russell-means-speech/.).

232 Kowalski, supra note 226, at 25.

233 Peterson, supra note 116, at 191.

234 Miguel Astor-Aguilera, Latin America, in ROUTLEDGE HANDBOOK OF RELIGION AND EcoLoGY 158 (Willis J. Jenkins, et al.
eds., 2017).

235 Peterson, supra note 116, at 190-198.

236 Smyer Yii, supra note 225, at 122.

B71d., at 122.

238 Id., at 125-126.

239 Manuka Henare, Pacific Region: In search of harmony: Indigenous traditions of the Pacific and ecology, in ROUTLEDGE
HANDBOOK OF RELIGION AND EcOLOGY 129-137 (Willis J. Jenkins, et al. eds., 2017).
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humanity and all-natural world things are continually emerging and unfolding.?*° Maori do not see
themselves as separate from Te Ao Marama, the natural world. As such, the world’s resources do
not belong to humankind. On the contrary, humans belong to the Earth, having user rights to
harvest its resources.?*! Indigenous peoples in Australia have inhabited the continent for at least
30,000 years with a minimal negative impact on their environment.?*? Indigenous cultures tend not
to have a separation of humanity and the environment as is found in Western culture: “As the late
Western Shoshone spiritual leader Corbin Harney used to say, Native people are not separate from
the environment. We are the environment!”?*3

Many Indigenous societies have totemic relationships, such as membership in a ‘Bear Clan’
or other animal groupings, where a member of that society must look after their totemic animal’s
well-being. The Yolngu of Australia, like many Indigenous cultures, have clan relationships with
the animals that share their homelands.>** The Lakota pray with the phrase ‘Mitakuye Oyasin,’
indicating a relationship with all that is, as it translates to ‘all my relations’ but means every living
thing.?4>

The Maori of New Zealand see themselves as part of their environment, “They were born
out of it, for the land was Papatuanuku, the mother earth who conceived the ancestors of the Maori
people.”?*¢ Indigenous peoples are intrinsically connected to their water taonga (‘treasures’ in the
Maori language). They have wide-ranging practical, spiritual, environmental, cultural, and
economic interests in, relationships with, obligations towards, and dependencies on water
resources.?*’ For example, the Fitzroy River Declaration recognizes that the Martuwarra River in
north-western Australia ‘is a living ancestral being and has a right to life. It must be protected for
current and future generations and managed jointly by the river’s Traditional Owners.>*® The legal
nature of Indigenous water rights recognized in western law is also complex,?* with rights and
entitlements typically fragmented across a complicated ‘patchwork’ of tenures.?>°

240 See Catherine J Torns Magallanes, From rights to responsibilities using legal personhood and guardianship for rivers, in
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(ROUTLEDGE, LONDON & NEW YORK) (2018).
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While these traditions are often ancient, there is currently a call for renewing Indigenous
cosmovision to protect our degraded environment. The Native Peoples of North America are in a
time of renewal and resurgence regarding their ‘treaties with creation,” based on traditional and
revered teachings. For example, the Anishinaabeg heritage of the Northern Great Lakes regions
promotes ethical relations with the more-than-human world, including sophisticated values that
bring together law, religion, art, science, and governance in a holistic vision and practice of
regeneration. Similar examples are found in the great Haudenosaunee (Six Nations Iroquois)
peoples of the Northeast. They have shared their ethical wisdom to address some of our time's
most pressing ecological problems, including water scarcity and biodiversity loss.?>! Integral to
these revitalization efforts is an understanding that people and place, nature and culture,
biodiversity, and cultural diversity, are inextricably linked and must be addressed together and
holistically.?>

In Asia, Indigenous peoples’ modes of being have preserved living knowledge that might
prove invaluable in the current environmental crises. Yii proposes a rethinking and creative
revisioning in the study of Indigenous religion and ecology in the region. He questions whether
we can go beyond the sacred and profanes’ dichotomy to address the linkages between Indigenous
cosmovision and sustainable modes of living. He thus re-identifies ‘the Indigenous’ as an inclusive
term encompassing people with knowledge of the Earth as a living being in ethical and spiritual
terms, regardless of whether their understanding is space-specific or whether they no longer live
on their native land due to migration.?>3

Pope Francis’ Dear Amazon, on the fate of the Amazon biome and its Indigenous people,
brought for the first time hundreds of Catholic bishops, Indigenous leaders, and environmental
activists from the nine Amazon countries. Recognizing the ecological importance of Amazonia,
especially its potential in climate mitigation via carbon storage, Pope Francis argued that those
best suited to protect the Amazon are the Indigenous people.?>® His plea in defense of the rainforest
is scientific, humanistic, political, and spiritual: “If the care of people and the care of ecosystems
are inseparable, this becomes especially important in places where the forest is not a resource to
be exploited,; it is a being, or various beings, with which we have to relate,”?*¢ Pope Francis writes
in the ecological section. “When indigenous peoples remain on their land, they themselves care
for it best, provided they do not let themselves be taken in by the siren song and self-serving
proposals of power groups.” The particular care for nature by Indigenous groups is exemplified
through water as a sacred and ceremonial source.

In parallel, the Colombian Constitutional Court’s decision in Afrato River — a landmark
decision which recognized the rights of nature to the Atrato River — particularly noted the
constitutional relevance of rivers, forests, food sources, the environment and biodiversity as part
of the nation’s natural and cultural wealth and protected within the context of Colombia’s
‘ecological constitution.”?’
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2. Water as an Indigenous Sacred and Ceremonial Source

In most Indigenous spirituality, water represents a sacred symbol and a ceremonial
source.?>® Water retains an honored and indispensable place, an actual force and symbolic image
of life and death, creation and destruction, nourishment and deprivation: water exists as an
autonomous and primeval element to be encountered with humility, respect, joy, and caution.?>
Given its profound religious meaning, water is used as an object of worship more than any other
natural resource.?®® To the Hopi of North America, water is understood as the first existing
substance. The Lakota say “Mni wichoni,” or “Water is life.” The Blackfeet tribe in Montana
believed in water as a separate realm of existence and a special and sacred place.?%! The Indigenous
peoples’ unique relationship with water is often manifested in religious worship on particular
geographic features, including rivers.2®? Their very cosmology is built on the intricate knowledge
of and connection to their ancestral land and its relations to animals, plants, and water. This deep
connection reflects Indigenous peoples’ role in protecting water around the world.

Indigenous peoples have a strong spiritual connection with their traditional land and waters,
which allows them to develop valuable conventional ecological knowledge.?%® Different forms of
water, such as rain, lakes, streams, ponds, rivers, oceans, and seas, and the animal and plant life
associated with those aquatic reservoirs have sustained prominence as sacred signifiers for Native
American nations. As a result, Indigenous religious practices have become essential to effective
water management, conservation, and preservation.?®* For example, the Amazon River is sacred
to the Indigenous tribes within that watershed.?®> Besides, Australian aboriginal water law
identifies most water sources as sacred; knowledge of their location is crucial for survival.6®
Ultimately, Indigenous peoples claim a right to water through a religious-rights-based perspective.
Indigenous peoples continue to contest for water governance, ownership, and sovereignty across
the globe.2%” In Australia, given the scarcity of water, there is no distinction between the different
purposes. Most water sources are sacred, and knowledge of their location is vital to a group’s

ENVIRONMENT (Jul. 8, 2019), https://gnhre.org/2019/07/08/the-rights-of-nature-rivers-and-constitutional-actions-in-
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survival.?®® Following the rule of ‘always ask,” sharing plays a crucial role in water management.
In India, the Bihar consider the upper castes as sacred source waters. Water is believed to be a
medium that transmits pollution when in contact with a person who himself is in a “state of
pollution.”2%°

In comparative law, some encouraging examples of recognition of Indigenous rights in
river co-management,?’? Indigenous customs, and cultures tend towards the ‘greening of water
laws’ worldwide.?”! However, Western laws typically fail to recognize and provide for the full
extent of Indigenous rights to water, denying Indigenous peoples procedural rights in water
planning and management frameworks and substantive water use rights and allocations.?’? It is
still often the case that Indigenous claims are excluded and obscured even by legal interventions
designed to enhance their visibility.?”® As a consequence of the increasing recognition of this gap
in the legal framework, there have been several examples of the recognition of the rights of rivers
in comparative law in the past years.>’*

For example, while the rights of nature concept followed an attempt to codify Indigenous
perspectives into modern legal frameworks, its success or failure as a legal strategy and
embodiment of environmental justice largely relies on how litigants assert the newly created rights,
how the legislatures develop them, and how the courts endorse sand apply them.?’> Additionally,
it is essential to acknowledge that Indigenous cultures differ from each other, and genuine
intercultural engagement, especially within legal structures, “can never be a simple cut-and-paste
task across disparate contexts.”?7¢

Traditional ecological knowledge (TEK) embodied in religious ceremonies and teachings
may promote sustainable water management. Religious claims to water rights reinforce the
legitimacy of Indigenous religious-based TEK. For example, in the Katun River Basin of Siberia,
the Altaians’ religious beliefs, which prohibit the subjugation of the natural world, formed the
basis for their opposition to constructing a dam on the Katun River, which holds particular religious
significance for the Altaians.?’” A religious-rights-based claim to water would provide legally
cognizable claims to protect the type of TEK employed by the Altaians—TEK that successfully
influenced water policy and informed scientific knowledge.?’8

The legal challenges associated with the relationship between water and worship are
particularly complex for Indigenous communities. This is due to four reasons: (i) the spiritual
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connection of Indigenous communities is mainly linked to their traditional lands and rivers,
providing challenges to property rights and natural resources; (ii) Indigenous communities make
ceremonial or spiritual uses of water, triggering religious rights with other water-related rights and
uses; (ii1) Indigenous religious practices through traditional knowledge often promote ecological
conservation of the watershed; (iv) Indigenous religions often center spirituality within the context
of the natural world and on particular geographic features, including water bodies.?”® Therefore,
religious water use is a delicate matter and provides a strong starting point to understanding the
human right to water.?8" As a result, western laws are still inadequate in articulating and developing
water rights for Indigenous peoples.?8! Issues of jurisdiction — recognizing Indigenous rights
amidst ill-fitting, externally imposed legal regimes — and distribution — the substantive provision
of rights to water — remain widespread.?*?

One legal argument for Indigenous rights ties into the universal human right to water.
Activists are now forming views and advocating to have the spiritual use of water be considered
part of the human right to water, as Indigenous people often have formal ties to waterways.?** The
Wind River Reservation in the United States has incorporated spiritual use as a “beneficial use”
under their Water Code.?* Another avenue is recognizing the rights of nature. The rights of nature
embody the Indigenous belief of living in harmony with nature, which is being progressively
adopted at the U.N., as explained in the next section.

3. International Recognition of the Rights of Indigenous Peoples and Peasants
Recognizing Indigenous rights and protecting Indigenous lands provide successful ways of
ensuring environmental protection in their territories.?®> The rights of Indigenous peoples have
slowly advanced at the international level. The International Labour Organisation (ILO) broadly
promoted the rights of Indigenous peoples. ILO Convention No. 169 (ILO C169), concerning
Indigenous and Tribal Peoples in Independent Countries, binds member states who have ratified it
(art. 38). ILO 169 contains a provision on environmental protection, Article 7:

[Indigenous peoples] shall have the right to decide their own priorities for the
process of development as it affects their lives, beliefs, institutions and spiritual
well-being and the lands they occupy or otherwise use, and to exercise control
[...] over their own economic, social and cultural development [...].
Governments shall take measures [...] to protect and preserve the environment
of the territories they inhabit.

The Committee on the Elimination of Racial Discrimination (CERD) lays the groundwork
for recognizing the collective rights of Indigenous people, particularly for religious and cultural
rights and rights to own property in association with others.?%¢ Activities that deprive Indigenous
groups of access to resources force such groups to leave their territory, or negatively affect their
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religious practices or traditional way of life, implicate these economic, social, and property
rights.?” Special Rapporteur Mrs. Ksentini discerns that human rights violations detected in cases
brought to the HRC and the IACHR by or on behalf of Indigenous peoples almost always arise
due to land rights violations and environmental degradation.?®® The right to self-determination, the
right to cultural expression, and the right to religion can be understood to include environmental
aspects.?®

The ICCPR affirms the right of self-determination. All peoples can freely determine their
political status and pursue their economic, social, and cultural development and dispose of their
natural wealth and resources.?®® This grant of a collective right to control over natural resources is
particularly relevant for Indigenous groups who environmentally damaging development activities
may deny access to natural resources.?”! The U.N. Human Rights Committee has stated that Article
27 of the ICCPR protects a “particular way of life associated with the use of land resources,
especially in the case of Indigenous peoples. That right may include such traditional activities as
fishing or hunting and the right to live in reserves protected by law. The protection of these rights
is directed towards ensuring the survival and continued development of the cultural, religious and
social identity of the minorities concerned, thus enriching the fabric of society as a whole.”?*?

The Indigenous Rights movement has recently advanced a series of recognitions at the
international level, reinsuring their right to traditional lands and worldviews. Native Peoples are
regaining their rights and responsibilities to protect Mother Earth.?3 Since 2009, states and civil
society alike have progressively acknowledged the interdependence between humans and nature
under the umbrella of HWN.?** Appreciation of both, the intrinsic value of nature, regardless of
her usefulness to humans and her role in sustaining human wellbeing and complementing human
rights, is expressed as the Rights of Nature. Since the UNGA adopted the first resolution on HwN
(A/RES/64/196) in 2009 along with UNGA Resolution declaring 22 April International Mother
Earth Day (A/RES/63/278), there have been annual intergovernmental negotiations rooted in the
principle of Harmony with Nature: twelve UNGA Resolutions on Harmony with Nature have been
adopted, eleven Secretary-General (UNSG) reports on Harmony with Nature have been published,
including the 2016 Experts Report,>> requested by UNGA Resolution (A/RES/70/208) and a
Supplement?*® to the 2020 UNSG Report.

The U.N. has acknowledged the importance of Indigenous peoples and traditional
communities and peasants in two significant declarations. The U.N. Declaration on the Rights of
Indigenous Peoples (UNDRIP) has significantly advanced Indigenous rights internationally.?®’
UNDRIP outlines Indigenous peoples’ collective rights, including their right to practice religion,
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live on, and maintain their homelands, language, and collective human rights. It consists of a
substantive provision on the environment, although it does not refer to a quality level.>*® Article
25 acknowledges the deep relationship and responsibility of Indigenous peoples to the land.

More recently, the Third Committee (Social, Humanitarian and Cultural) of the UNGA
voted in favor of the U.N. Declaration on the rights of peasants and other people working in rural
areas (UNDROP).?* UNDROP aims to protect the rights of all rural populations, including
peasants, fisherfolks, nomads, agricultural workers, and Indigenous peoples, improve living
conditions, and strengthen food sovereignty, the fight against climate change, and the conservation
of biodiversity. The endorsement of the U.N. Declaration also constitutes an essential contribution
to the international community’s effort to promote family farming and peasant agriculture. These
declarations grew out of respect for the people they address and are distinct from human rights
instruments. They generally recognize human rights broadly granted to humans and specific
human rights characteristics of these people. Therefore, these are closer to Indigenous definitions
of what they see as rights than universal rights of all people.

4. Indigenous Claims in Human Rights Courts and Tribunals

Additionally, Indigenous people have ensured the protection of their rights through human
rights instruments and international courts. The Inter-American Court of Human Rights (IACtHR)
has been particularly active in ensuring Indigenous rights to lands, water, and nature.>*® In
Sawhoyamaxa Indigenous Community v. Paraguay, the Court demanded Paraguay to return land
stolen from the Sawhoyamaxa community, as it cut off the Sawhoyamaxas’ source of water.?"!

In its 2020 decision in Indigenous Communities Members of the Lhaka Honhat Association
vs. Argentina, the Inter-American Court of Human Rights (IACtHR) held that Argentina violated
an autonomous right to a healthy environment, Indigenous community property, cultural identity,
food, and water.>%? For the first time in a contentious case, the IACtHR analyzed the rights above
autonomously based on Article 26 of the American Convention and ordered specific reparation
measures to their restitution, including actions for access to adequate food and water, the recovery
of forest resources, and Indigenous culture.’®® The ruling marks a significant milestone for
protecting Indigenous peoples’ rights and, more specifically, their right to water and a healthy
environment.>** The Court relied heavily on its interpretation of the right to a healthy environment
in its Advisory Opinion 23/17 of 2018, mainly as it refers to the content and scope of the right to
a healthy environment.>* Indigenous claims based on environmental damage, lack of access to
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Natural Resources: Norms and Jurisprudence of the Inter-American Human Rights System, 35 AM. INDIAN L. REv. 263; 356
(2017).

301 Case of the Sawhoyamaxa Indigenous Community v. Paraguay, Merits, Reparations, and Costs, Judgment, Inter-Am. Ct. H.R.
(ser. C) No. 146, 117 (Mar. 29, 2006).

32 JACtHR, Caso Comunidades Indigenas Miembros de la Asociacion Lhaka Honhat (Nuestra Tierra) vs. Argentina (Feb 6,

2020).

303 See Press release: http://www.corteidh.or.cr/docs/comunicados/cp 24 2020 eng.pdf.

304 Maria Antonia Tigre, Inter-American Court of Human Rights Recognizes the Right to a Healthy Environment, 24 ASIL INSIGHTS
(2020); Maria Antonia Tigre, Indigenous Communities of the Lhaka Honhat (Our Land) Association v. Argentina, 115 AM. J. OF INT’L L.
706 (2021).

305 Lhaka Honhat vs. Argentina 203. See Inter-American Court of Human Rights, The Environment and Human Rights (State
obligations in relation to the environment in the context of the protection and guarantee of the rights to life and to personal
integrity), interpretation and scope of Articles 4(1) and 5(1) of the American Convention on Human Rights). Advisory Opinion
0OC-23/17 (15 November 2017). Series A No. 23. Solicitada por la Republica de Colombia, Medio Ambiente y Derechos
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water, or the effects of climate change could soon be brought based on the Court’s evolving
jurisprudence.

Climate change has disproportionally affected Indigenous people, leading them to forced
displacement. On January 15, 2020, five U.S. tribes in Alaska and Louisiana submitted a complaint
to multiple U.N. special rapporteurs, claiming that the U.S. government is violating its
international human rights obligations by failing to address climate change impacts that result in
forced displacement.’?® The complaint is the first to address internal displacement as a result of
climate-related effects specifically.>’” Framing climate displacement as a human rights issue, the
complaint joins a growing number of legal challenges that use international human rights law to
hold governments accountable for climate change. Tribal leaders claim that climate change
compromises their human rights, including rights to life, health, housing, water, sanitation, and a
healthy environment, and point to various impacts as evidence, such as their lost ability to trap,
fish, and farm; increased flooding and saltwater intrusion; and exceedingly high rates of coastal
erosion in Louisiana.

The Alaska and Louisiana Tribes call on the U.N. special rapporteurs to pressure the U.S.
to recognize climate-forced displacement as a human rights crisis and take actions to address
displacement; including by acknowledging self-determination and inherent sovereignty of all of
the tribes, funding the tribal-led relocation processes for the native village of Kivalina and Isle de
Jean Charles, and granting federal recognition to the named tribal nations in Louisiana so they can
access federal resources for adaptation and disaster response. The complaint also asks the special
rapporteurs to recommend that the federal, Alaska, and Louisiana state governments set up an
institutional relocation framework that guarantee the protection of the right to culture, health, safe
drinking water, and adequate housing. The case provides an additional avenue for the claim that
grows out of Indigenous relationship to nature.

The recognition of the rights of nature, which will be further developed in Section E, has
grown from Indigenous traditions and cosmologies. These religious ideas from Indigenous people
have been taken up by modern legal systems, including under the U.N., as will be referenced later.
The U.N. HWN Programme has studied the development of legislation and policies on the Rights
of Nature throughout the world. The rights of nature theory shows how Indigenous cultures can be
successfully incorporated into international and national law, upholding environmental values like
communities have done for centuries. For this reason, ICEL has called for fully adopting the
ideology of living in harmony with nature at the international level by granting it a place in the
Political Declaration mandated by UNGA Resolution 73/333.3%%

E. China and Ecological Civilization

Language about how to tackle specific types of environmental problems can be
equally dramatic. Language matters for many reasons. There is an inherent
understanding of nature that crosses boundaries of nations and societies, religion

Humanos, 456-68. See Maria Antonia Tigre & Natalia Urzola, The 2017 Inter-American Court’s Avisory Opinion: Changing the
Paradigm for International Environmental Law in the Anthropocene, 12 J. HUM. RTS. & ENV'T. 24 (2021).

306 Complaint, The Alaska Institute for Justice, Rights of Indigenous People in Addressing Climate-Forced Displacement,
http://blogs2.1aw.columbia.edu/climate-change-litigation/wp-content/uploads/sites/1 6/non-us-case-
documents/2020/20200116_NA_complaint-1.pdf.

307 Ama Francis, U.S. Tribes Claim U.S. Government Violates Human Rights Obligations by Failing to Address Climate-Forced
Displacement, CLIMATE LAW BLOG, SABIN CENTER FOR CLIMATE CHANGE LAW (Feb. 28, 2020).

308 JCEL, Note: Recognition of Harmony with Nature (Mar. 15, 2021).
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and culture. It is embedded in our lives as forces that we appreciate, respect and
fear. Much has been made about the need to live in harmony with nature and of
the dangers of efforts to control, dominate, or otherwise interfere with nature.
Often these points are made to contrast views of Eastern and Western
civilizations or to contrast ecological Marxianism and capitalism viewpoints.>*’

China has traditionally relied on mitigating the negative environmental impacts of
industrialization rather than ensuring prevention. Yet, decades of rapid industrialization have led
to a profound ecological crisis. Facing noncompliance and lack of enforcement of environmental
law, China acknowledged a deeper cultural obstacle, leading to a search for a revised
environmental protection system that relies on an underlying ideology of living harmoniously with
nature.*!? The country then redirected its modernization efforts into ‘ecological civilization,” a new
standard of human existence to ensure long-term sustainability.’!! The fundamental distinction
between ecological civilization and China’s previous focus on high gross domestic product (GDP)
growth is putting nature and people first.3!? This section introduces the Chinese concept of
ecological civilization as a potential pathway for relying on an environmental foundation for the
progressive development of international environmental law.

Subsection 1 defines the concept of ecological civilization by explaining its origins and
practical implementation in environmental laws. Ecological civilization relies on respect for nature
to realize ecological justice in a drastic reorientation of traditional beliefs. Subsection 2 explains
the religious underpinnings of ecological civilization. Like the previous sessions, it does not offer
a deep dive into the philosophical traditions and maturity of the concept. Briefly, it illuminates
how a reorientation of traditional teachings allowed for translating the concept into progressive
environmental laws. Subsection 3 further develops this practical side, showing how the concept
was adopted by Chinese environmental law and policy. Subsection 4 notes the current attempt at
broadening the geographical scope of the concept towards international recognition.

1. Defining Ecological Civilization

Ecological civilization (shéngtai wénming 4725 3C ) first emerged in scientific literature

in the 1980s.3!* The concept did not see widespread practical use until the mid-2000s when
translated and adopted by the Communist Party of China (CPC) as an explicit goal.>!* The CPC
put forward the concept of ‘eco-civilization’ in 2012 as an expression of sustainable development
with deeper roots on the ethical basis of the human relationship to nature and the use of Earth’s
resources.’!> Since then, it has been embraced at the highest levels of the Chinese State and the

309 Ecological Civilization in the People’s Republic of China: Values, Action, and Future Needs. pt. 35 (2019). at 3.

310 Paul A. Barresi, The Role of Law and the Rule of Law in China’s Quest to Build an Ecological Civilization, 1 CHINESE
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Chinese legal tradition and modern rule-of-law concept plays a crucial role in undermining the effectiveness of environmental
laws in China).

31U Arran Gare, China and the struggle for ecological civilization, 23 CAPITAL. NAT. SOCIAL. 10 (2012). Jean-Yves Heurtebise,
Sustainability and ecological civilization in the age of Anthropocene: an epistemological analysis of the psychosocial and
“culturalist” interpretations of global environmental risks, 9 SUSTAINABILITY 1331 (2017).

312 Hanson, supra note 309, at vi.

313 Ben Boer, et al., Introduction to the Special Issue on Ecological Civilization and Environmental Governance, 4(2) CHINESE J.
OF ENVTL. L. 121 (2020).

314 Gare, supra note 311.

315 Boer, et al., supra note 313, at 122.
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CPC. It has been affirmed in the Chinese constitution®!® and enshrined as a goal in the newest
version of China’s Environmental Protection Law.?!” Eco-civilization is now a key driver in the
country’s transition to high-quality development for the ‘New Era.”3!®

Ecological civilization is an evolving conceptual framework that provides for adjustments
to development that meet the challenges of the 21% century.’!” It is a way of approaching social
and ecological reform through a fundamental shift in world view from the prevailing belief that
humans must exhibit dominance over nature to a more eco-centric vision in which humans are one
component of an extensive system in a dynamic equilibrium.?? The underlying goals of eco-
civilization indicate a radical difference when compared with the industrial civilization. It relies
on respect for nature to realize ecological justice instead of utilitarian, profit-driven, and
technology-innovation-oriented functionalism.>?! By reconsidering its relationship with nature and
recognizing that drastic changes to protect the ecological systems are necessary to ensure humans’
long-term health and well-being, China has found a new way of approaching social and
environmental reform. The ideology relies on a change in individual behavior for national
development and a commitment from the CPC to take ecological responsibility and reevaluate the
traditional ecological wisdom.3??

Ecological civilization is simultaneously a philosophy, a vision, and a compass for a green
and prosperous future.3?? It is based on the notion that humanity can both benefit from nature and
act in its interest.’>* One of its most important features is that it acts as a catalyst for bringing
together related components for green development, including economic, political, demographic,
and educational transformations.>?*> As a result, there is now a growing emphasis on re-balancing
the economy, promoting sustainable growth, and accepting the ‘New Normal (xin changtai):” a
vision of a qualitatively different developmental pattern within the context of a softer and more
sustainable growth pace.?2°

2. Religious Underpinnings of Ecological Civilization
Based on a proposal from an agricultural economist,>’ the concept of ecological
civilization embraces ancient and enduring philosophical traditions to share insights with China’s
legal tradition.>?® Its emergence is not a novel creation but rather a reaffirmation of long-held,
traditional values.*? The term ‘unity of human and nature’ dates back thousands of years and

316 See Constitution of the Communist Party of China (revised and adopted at the 18th Nat’l Cong of the Communist Party of
China, Nov 14, 2012), at General Program 99, 18, translated at China.org.cn (The 18th National Congress of the Communist
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forms the core of several traditional Chinese religions, including Taoism, Confucianism, and
Buddhism.*° The Chinese Academy of Social Sciences conducted a study in rescuing the three
religious traditions of China as a response to pressing realities of environmental damage.3!

Pan Yue, the Deputy Vice Minister for the Environment in China, had for long studied the
history of religions and valued the importance of traditional beliefs responding to modern
environmental problems.*? In one of his speeches, he reinforced a core principle of traditional
Chinese culture: harmony between humans and nature and the political wisdom of a balanced
environment. These include the Confucian idea of humans and nature becoming one, the Daoist
view of the Dao reflecting nature, or the Buddhist belief that all living things are equal. Chinese
philosophy can be a powerful weapon in preventing an environmental crisis and building a
harmonious society.**3> He soon then realized that an environmental culture was necessary to
enforce environmental laws.33*

Unlike other Western religions, Confucians do not view hierarchy as leading to
domination. Instead, they trust that everything in nature and society has its appropriate role and
place and should thus be treated accordingly. As a result, the use of nature for human ends must
recognize each element of nature’s intrinsic and broader value in the context of the environment
as interrelated beings. For Confucians, human flourishing is thus dependent on fostering nature in
its variety and abundance; going against nature’s processes is self-destructive. Grim & Tucker
further explain:

In Confucianism, nature is not only inherently valuable, it is morally good.
Nature thus embodies the normative standard for all things; it is not judged
simply from an anthropocentric perspective. There is not a fact—value or is—
ought division in the Confucian worldview, for nature is seen as an intrinsic
source of value. In particular, value lies in the ongoing transforma