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WHAT'S WRONG WITH THIS PICTURE?: 
RULE INTERPLEADER, THE ANTI- 
INJUNCTION ACT, IN PERSONAIM 
JURISDICTION, AND M.C. ESCHER 

Plate 'Waterfall" O 1995 M.C. EscherICordon Art-Baarn-Holland. All rights 
reserved. Reprinted by permission. - 

At first glance, the picture above may seem unremarkable; 
the eye is apt to brush over the image uncritically, taking in the 
whole without focusing on the details. On closer examination, 

* Charles A. Frueauff Research Professor of Law, Pace University. B.A., Yale 
University; J.D., Columbia University. 
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one notices that the structure is physically impossible, pleasing 
to the eye but not of the real world-unless, of course, there is 
some undiscovered place where water spontaneously recycles 
itself from the bottom of a waterfall to the top. Much the same 
problem afflicts one aspect of federal interpleader. Viewed 
quickly enough, it seems to make sense and to represent coherent 
policy. Closer examination reveals that the structure is every bit 
as  impossible as  any that Escher himself could have created.' 

Interpleader is a procedural device designed to settle 
conflicting claims to property usually (though not always) held by 
a non-claimant without exposing the possessor to multiple or 
inconsistent judgmenh2 I t  has existed since the 1300s.~ For 
interpleader to be effective, claimants must not be able to seek 
possession of the stake except in the interpleader proceeding; 
were they able to do so, the interpleader court might enter a 
judgment only to discover that the stake had already been 
delivered to one claimant pursuant to another pr~ceeding.~  
Accordingly, the interpleader court must to be able to enjoin 
either the claimants or other courts from pursuing litigation 
inconsistent with the interpleader action. 

The foregoing is unremarkable, but when the interpleader 
court is federal, the Anti-Injunction Act6 creates special problems 
because of the federalism issues inherent in any federal court 

1. I am not the only person to find the law surrounding federal interpleader to 
be a bit strange. Professor Zechariah Chafee, Jr., properly regarded as the father of 
modern federal interpleader, compared it to the Looking Glass House i n  Barrie's 
classic. See Zechariah Chafee, Jr., Interpleader irz the United States Courts (pt. I), 41 

a 

YALE L.J. 1134, 1134 (1932) [hereinafter Chafee, United States Courts (pt. I)]. 
2. The property is known as the stake; the beleaguered possessor is known as 

the stakeholder. 
3. Werner Ilsen & William Sardell, Interpleader i n  the Federal Courts, 35 ST. 

JOHN'S L. REV. 1, 2 (1960). That the device existed, however, does not tell the whole 
story. Common-law interpleader apparently existed primarily to determine 
conflicting claims of detinue. Equitable interpleader developed in the eighteenth and 
nineteenth centuries. Two scholars, after exhaustive study, declared common-law 
interpleader "doctrinally irrelevant to modern interpleader." Geoffrey C. Hazard, Jr., 
& Myron Moskovitz, A n  Historical and Critical Analysis of Interpleader, 52 CAL. L. 
REV. 706, 709 (1964). 

4. Zechariah Chafee, Jr., Ii~terstate Interpleader, 33 YALE L.J. 685, 687 (1924) 
[hereinafter Chafe'e, I~~terstate]. See also Zechariah Chafee, Jr., Federal Interpleader 
Since the Act of 1936, 49 YALE L.J. 377, 414 (1940) [hereinafter Chafee, 1934; 
Zechariah Chafee, Jr., Interpleader in the United States Courts (pt. 2), 42 YALE L.J. 
41,41(1932) [hereinafter Chafee, United States Courts (pt. 2)]; Chafee, United States 
Courts ( p t .  I), supra note 1, at 1136. 

5. 28 U.S.C. $ 2283 (1994). 
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19961 WHAT'S WRONG WITH THIS PICTURE? 553 

attempt to influence state litigation. As a rule, federal courts 
may not enjoin state court proceedings, nor may they circumvent 
that rule by enjoining state court litigants i n~ t ead .~  This 
principle has existed since 1793,~ the date of the original Anti- 
Injunction Act.' Any attempt by federal interpleader courts to 
affect litigation in state courts must first confront this long- 
standing prohibition and the delicate power issues that underlie 
it. 

Interpleader in the federal courts comes in two varieties, 
known colloquially as statutory interpleader and rule inter- 
pleader. Statutory interpleader came into existence in 1917;' rule 
interpleader is a creature of Rule 22 of the Federal Rules of Civil 
Procedure ("Rule 22" or the "Rule") and made its appearance in 
1938." Congress explicitly permitted injunctions when enacting 
statutory interpleader; for that reason, injunctions in statutory 
interpleader cases--even those against state actions-present no 
Anti-Injunction Act problem." But Rule 22 has no corresponding 
provision.12 Thus, an action under the Rule must either fit within 

6. "It is settled that the prohibition of $ 2283 cannot be evaded by addressing the 
order to the parties or prohibiting utilization of the results of a completed state 
proceeding." Atlantic Coast Line R.R. Co. v. Brotherhood of Locomotive Eng'rs, 398 
U.S. 281,287 (1970), citing Oklahoma Packing Co. v. Oklahoma Gas & Elec. Co., 309 
U.S. 4, 9 (1940) ('That the injunction was a restraint of the parties and was not 
formally directed against the state court itself is immaterial."); see also Hill v. Martin, 
296 U.S. 393 (1935). 

7. Act of March 2, 1793, ch. 22, $ 5, 1 Stat. 334 (current version a t  28 U.S.C. 
$ 2283 (1994)). 

8. Congress has reenacted the statute several times. The only major change in 
its provisions came in the 1948 reenactment, when Congress overruled Toucey v. New 
York Life Ins. Co., 314 U.S. 118 (1941). Toucey interpreted the Act far more narrowly 
than before, perhaps reflecting frustration with how the courts had been treating it. 
"[Bly the 1930's, so many exceptions had been recognized to the Act that some 
commentators remarked that 'except for the prohibition, in some cases, of injunction 
before judgment, the statute has long been dead."' ERWIN CHEMERINSKY, FEDERAL 
JURISDICTION $ 11.2.1, a t  643 (2d ed. 1994) (citation omitted). Congress evidently 
intended the 1948 reenactment to recreate the status quo ante, id. a t  644, but 
subsequent Supreme Court interpretation of the amended Act has given it some 
teeth. See infra notes 68-84 and accompanying text. 

9. Act of Feb. 22, 1917, ch. 113, 39 Stat. 929 (current version codified a t  28 
U.S.C. $$ 1335, 1397,2361 (1994)). 

10. FED. R. CN. P. 22 (1938) (current version at  FED. R. CIV. P. 22). 
11. Injunctions "authorized by act of Congress" are an exception to the Anti- 

Injunction Act's bar. 28 U.S.C. $ 2283 (1994). See irzfra notes 69, 75-76 and 
accompanying text. 

12. I t  is a t  least arguable that i t  would be unavailing to attempt to justify 
injunctions against state litigation with a mere rule of civil procedure. See i~zfra text 
accompanying note 78. 
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one of the exceptions to the Anti-Injunction Act that does not 
depend on congressional action or forgo the advantages of an 
injunction against collateral proceedings.13 Few courts have 
discussed this problem explicitly, but some have asserted that 
such injunctions are permissible "in aid of' the federal court's 
jurisdiction.14 That is easy to assert, but it ignores the fact that 
the Supreme Court has made clear that the in-aid-of-jurisdiction 
exception to the Anti-Injunction Act is not available for in 
personam actions.16 

The easy answer to that dficulty, of course, is to regard 
interpleader as an in rem action. But that easy answer runs into 
the considerable difficulty that the Supreme Court and lower 
federal courts have made clear that interpleader is an in perso- 
nam action.16 And so, the conflict is revealed. The effectiveness 
of interpleader depends upon the availability of injunctions 
against other proceedings. There is no congressional authoriza- 
tion of such injunctions for rule interpleader cases. If inter- 

' pleader were an in rern action, one of the other exceptions to the 
Anti-Injunction Act might save the day, but the Supreme Court 
has apparently foreclosed that option. 

This article examines that three-sided conflict. Part I1 
discusses the problem in greater depth, focusing first on how 

13. This may raise the question of why one would opt to proceed under the Rule 
rather than under the Federal Interpleader Act. The answer lies in the differing 
requirements of the two interpleaders. There are circumstances in which a case 
cannot satisfy the requirements of statutory interpleader but can satisfy those of rule 
interpleader. For example, if the stakeholder is a resident of one state and all of the 
claimants reside in another state, the minimal diversity required by 28 U.S.C. $ 1335 
is unattainable, though the complete diversity required by 28 U.S.C. $1332 (1994) 
is present. Other things being equal, a litigant would probably prefer to proceed 
under statutory interpleader because its service-of-process provisions are more 
lenient (nationwide service pursuant to 28 U.S.C. § 2361 (1994) versus the customary 
geographical restrictions of FED. R. CIV. P. 4), the venue provisions are easier to 
satisfy (compare 28 U.S.C. $ 1397 (1994) (statutory interpleader) with 28 U.S.C. 
$ 1391 (1994) (rule interpleader)), the amount-in-controversy requirement is less 
($500 for statutory interpleader, pursuant to 28 U.S.C. $ 1335 (1994), versus in excess 
of $50,000 for rule interpleader, pursuant to 28 U.S.C. $ 1332 (1994)), and the 
diversity requirement can often be easier to satisfy (any diversity among the 
claimants satisfies statutory interpleader's requirements pursuant to 28 U.S.C. 
$ 1335 (1994), whereas rule interpleader requires complete diversity pursuant to 28 
U.S.C. $ 1332 (1994)). But other things are not always equal. 

14. See, e.g., Pan Am. Fire & Casualty Co. v. Revere, 188 F. Supp. 474 (E.D. La. 
1960), discussed iufra at  notes 116-21 and accompanying text. 

15. See ii~fra notes 79-83 and accompanying text. 
16. See ii~fra part 1I.D. 
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interpleader functions and why it depends on being "the only 
game in town." Part I1 next addresses the background and 
interpretation of the Anti-Injunction Act, exploring particularly 
the Supreme Court's narrow interpretation the Act's provisions 
and discussing the federalism values that the Act and the Court 
seek to serve. Finally, Part I1 reviews interpleader's status as an 
in personam action. 

Even in setting out the problem, one can conceive of at least 
three potential solutions. One might simply acknowledge that 
injunctions are not available in rule interpleader actions. 
Alternatively, one might reverse the Supreme Court's view of 
interpleader as an in personam action, recharacterizing it as in 
rem to get around the strictures of the Anti-Injunction Act. 
i in all^, one might leave interpleader itself untouched but 
reinterpret the jurisdiction exception to the Anti-Injunction Act. 
Unfortunately, each of these solutions comes with an unpalatable 
price. Part I11 discusses the price of each solution. 

Part IV considers whether, despite the costs of each solution, 
Congress or the Court should adopt any of them or whether there 
is some other alternative. In fact, there are two alternatives. 
Recharacterizing interpleader as an in rem proceeding to fit it 
within the Anti-Injunction Act is possible, though not the best 
answer because it would require extended judicial effort to refine 
the courts' jurisdictional treatment of in rem proceedings 
generally. This approach is anything but simple and easy to 
implement. The more elegant option is for Congress explicitly to 
authorize injunctions against state proceedings in rule inter- 
pleader actions, and Part IV offers language that does so. 

11. FEDERAL INTERPLEADER AND INJUNCTIONS: GENESIS OF AN 
UNEASY MARRIAGE 

A. How Interpleader Works 

In modern times, interpleader arises most often in the 
context of insurance cases.17 If an insured dies, and there is some 

17. The original interpleader act authorized only "insurance companies and 
fraternal beneficiary societies to file bills of interpleader." Act of Feb. 22, 1917, ch. 
113,39 Stat. 929 (current version at 28 U.S.C. $5 1335,1397,2361 (1994)). Professor 
Zechariah Chafee, Jr., noted of the 1917 Act: 'The Act endeavors to secure interstate 
interpleader for the class of stakeholders who need it most, insurance companies." 
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difficulty knowing who the intended beneficiaries of the policy 
are, the insurer confronts a problem. Suppose, for example, that 
the insured originally designated one beneficiary (A) but subse- 
quently may have designated another (B), the paperwork having 
become lost. If A sues the company seeking payment, the 
company may defend on the ground that B is entitled to the 
proceeds. If the company loses, it will pay the proceeds to A. B 
may then sue the company to collect the proceeds. The company 
may defend on the ground that the evidence shows that  A was 
entitled to the proceeds, but it may not use issue preclusion to 
establish that conclusion because B was not a party to the first 
action; due process prohibits burdening B with the results of the 
first action.'' A trial in the second action may therefore result in 
a verdict for B, in which case the insurance company would be 
forced to pay twice.lg Interpleader seeks to avoid this sort of bind 
by permitting the insurance company (the stakeholder) to join all 
competing claimants in a single proceeding to determine conflict- 
ing claims without exposing the stakeholder to the possibility of 
having to pay more than one time on a single liability.20 

Chafee, Interstate, supra note 4, a t  723. In 1940, commenting on the 1936 expansion 
of the Federal 1nterpleader Act to permit interpleader actions "by any person, firm, 
corporation, association, or society," Act of Jan. 20, 1936, ch. 13, 49 Stat. 1096, 
Professor Chafee observed: 

I t  was hoped that the new law would be helpful to railroads, warehouses, 
banks (especially savings banks) and oil companies, which are all likely 
to be vexed by conflicting claims made by citizens of different states. So 
far, however, nearly all the suits under the present statute have been 
brought by life insurance companies, and very little advantage has been 
taken of it by new kinds of businesses. 

Chafee, 1936, supra note 4, at  381. That hope remains largely unrealized. 'Today, 
the standard case of interpleader is the insurance company confronted by rival 
claimants to the proceeds of a life insurance policy." Hazard & Moskovitz, supra note 
3, a t  706-07 (footnote omitted). 

18. See, e.g., Martin v. Wilks, 490 U.S. 755, 761 (1989) ("A11 agree that '[ilt is a 
principle of general application in Anglo-American jurisprudence that one is not 
bound by a judgment in persoltarn in a litigation in which he is not designated as a 
party or to which he has not been made a party by service of process."') (quoting 
Hansberry v. Lee, 311 U.S. 32, 40 (1940)). See also Parklane Hosiery Co. v. Shore, 
439 U.S. 322, 327 n.7 (1979) (citing Blonder-Tongue Labs., Inc. v. University of 
Illinois Found., 402 U.S. 313, 329 (1971)). 

19. This was the result in one of the most famous interpleader cases, New York 
Life Ins. Co. v. Dunlevy, 241 U.S. 518 (1916). See irtfra notes 87-94 and 
accompanying text for a discussion of Dunlevy. 

20. A stakeholder may assert interpleader offensively or defensively. When the 
stakeholder takes the initiative and brings the first proceeding, seeking to join all of 
the claimants as defendant parties, that is offensive interpleader. On the other hand, 
if one of the claimants sues the stakeholder for the stake, the defendant stakeholder 
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In the years following Younger, the Court extended the 
doctrine to include proceedings not themselves criminal in nature 
but "in aid of and closely related to" state criminal  proceeding^,'^^ 
state judicial proceedings in which the state was a party,136 a 
contempt proceeding in an action involving private parties,136 a 
purely civil proceeding involving state officials and state child 
neglect laws,13' state administrative proceedings,138 and a purely 
private civil proceeding not involving the state's contempt 
power.13' The Court has also permitted a later-commenced state 
criminal proceeding to oust a federal court of jurisdiction when 
the latter had not yet conducted "proceedings of substance on the 
merits."140 The doctrine is, in its modern form, one of great scope, 
imposing significant restraints on the federal courts' abilities to 
entertain litigation involving issues also of interest to the state 
courts. 

Statutory interpleader does not implicate Younger concerns, 
probably because it would be unseemly for the Court to impose a 
judge-made abstention doctrine to override a specific legislative 
authorization of injunctions against state proceedings.141 But the 
injunctions entered in rule interpleader proceedings do seem to 
collide with the Younger doctrine. In cases where a claimant has 
filed a state action against the stakeholder only to be precluded 
by a later-entered federal injunction in an  interpleader action, 

134. Huffman v. Pursue, Ltd., 420 U.S. 592,604 (1975). The Court described the 
state's nuisance proceeding in Huffinait as  "more akin to a criminal prosecution than 
are most civil cases." Id. 

135. Trainor v. Hernandez, 431 U.S. 434 (1977). 
136. Juidice v. Vail, 430 U.S. 327 (1977). 
137. Moore v. Sims, 442 U.S. 415 (1979). 
138. Ohio Civil Rights Comm'n v. Dayton Christian Sch., Inc., 477 U.S. 619 

(1986). 
139. Pennzoil Co. v. Texaco, Inc., 481 U.S. 1 (1987). 
140. Hicks v. Miranda, 422 U.S. 332,349 (1975). See also Wilton v. Seven Falls 

Co., 115 S. Ct. 2137 (1995), in which the Court ordered abstention where a later- 
commenced state civil suit between private parties sought to adjudicate the same 
issues a s  were involved in the earlier-commenced federal declaratory judgment 
action. Abstention here, however, was based on Colorado River Water Conservation 
Dist. v. United States, 424 U.S. 800 (1976), rather than on Your~ger. Wilto~t, 115 S. 
Ct. a t  2140. 

141. See 28 U.S.C. 5 2361 (1994). For the Court to do so without creating a 
constitutional crisis, i t  would have to find that Younger abstention expresses a 
constitutional imperative, making that part of the interpleader act unconstitutional. 
Although one commentator has argued that Younger is constitutionally based, see 
Calvin R. Massey, Absterttwrt artd the Cortstitutwlml Lirnits of Judicial Power of the 
United States, 1991 B.Y.U. L. REV. 811, the courts have not sounded that  theme. 
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Younger seems clearly to be relevant. Even in cases where the 
federal rule interpleader action begins before independent state 
actions by claimants against the stakeholder, a rapid claimant 
response to the federal litigation in the form of an individual 
action against the stakeholder appears to present the sequence of 
actions found to require federal abstention in Hicks v. mi rand^'^^ 
and Wilton v. Seven Falls C O . ' ~ ~  

It  seems at  least arguable, therefore, that when the federal 
courts issue injunctions against other actions during the course 
of litigating a rule interpleader case, they create a de facto 
exception to the scope of Younger abstention. After all, if federal 
intervention in an action between two private companies impli- 
cates Younger, as happened in Pennzoil Co. v. Texaco, I ~ c . , ' ~ ~  it is 
difficult to see why entering an injunction in a rule interpleader 
situation would not. While that; is hardly more offensive than sub 
silentio either creating additions to the Anti-Injunction Act14' or 
revising the Supreme Court's characterization of interpleader as 
an in personam action,146 it does add to the Looking Glass quality 
of the law surrounding federal interpleader. The present system 
works as long as no one stops to ask what is really happening or 
to examine the law's consistency and observation of its own 
tenets. 

There are, however, two approaches that would reconcile the 
existing discord. As the next part shows, recharacterizing 
interpleader as an in rem action might solve the problem, 
provided that jurisdictional principles receive their due rather 
than being consigned to analysis by label. That is not the better 
solution, however. ' The cleaner, less troublesome answer should 
come from C~ngres s . ' ~~  

142. 422 U.S. 332. 
143. 115 S. Ct. 2137. 
144. 481 U.S. 1 (1987). 
145. 28 U.S.C. 5 2283 (1994). See supra part 1II.C. 
146. See supra notes 87-94 and accompanying text. 
147. An assertion that the easier, better answer lies with Congress deserves to 

be met with a certain skepticism. That Congress does hold the key perhaps 
demonstrates better than extensive analysis how seriously flawed the present 
accommodation of rule interpleader and the Anti-Injunction Act is. 
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IV. SOLUTIONS THAT WILL WORK (BETTER) 

A. Recharacterizing Interpleader 

It  might seem tempting simply to recharacterize interpleader 
as an  in rem proceeding, overruling D ~ n l e v y ' ~ ~  and bringing 
interpleader within the ambit of the jurisdiction exception. The 
"simple" approach, however, would require extended judicial 
involvement because of the uncertainties left by Shaffer v. 
Heitner.14' Shaffer trod a middle ground with respect to in rem 
cases. It  did not leave them untouched, a t  least by dictum, yet it 
furnished no clear rules for how the new regime would apply. We 
have only Justice Marshall's cryptic statements that jurisdiction 
will normally exist in such cases.l6' This solution, therefore, 
would place an  immediate and continuing burden on the courts 
to clanfy when property within the forum is a sufficient jurisdic- 
tional predicate and, when it is not, to articulate what additional 
factors the courts should consider. 

That job, however, is not impossible. Indeed, taking seriously 
Shaffer's teaching that all jurisdictional assertions must meet the 
in personam standards of International Shoe requires recognizing 
that the distinction between in personam and in rem is of no 
consequence whatever for jurisdictional purposes, having 
significance only for the Anti-Injunction Act. However true that 
may be, it does not avoid the problem; it merely pastes a different 
label on it. The fact is that neither the Supreme Court nor the 
inferior federal courts have been notably active since Shaffer in 
elaborating the circumstances in which property within the forum 
suffices to establish jurisdiction. That is work that the courts 
would have to do.''' 

148. See supra part 1I.D. 
149. 433 U.S. 186 (1977). See supra notes 103-110 and accompanying text. 
150. Id., a t  207-08 (footnote omitted). See supra note 110 and accompanying 

text. 
161. The courta should already be engaged in this process for rule interpleader. 

Statutory interpleader avoids the problem because Congress has created nationwide 
jurisdiction. See supra notes 43-47 and accompanying text. Rule interpleader does 
not enjoy such an advantage, so theoretically, a t  least, the federal courts are even 
now engaged in evaluating this irt persolwin device for jurisdictional purposes, 
presumably using the stake--the property-as one of the relevant contacts. The 
difficulty here is that there are very few reported cases discussing the jurisdictional 
issues. 
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The courts must confront the question of how much contact 
between claimant and forum is enough to support jurisdiction. 
When the stake is movable, the courts should be reluctant to 
declare that its mere presence subjects all claimants, irrespective 
of their other contacts with the forum, to jurisdiction. After all, 
that pattern bears an uncomfortable resemblance to the chattel- 
as-agent variation that the Court disparaged in World-Wide 
Volkswagen Corp. v. Wood~on. '~~ I t  is not even as  strong a case 
for jurisdiction as World- Wide. .At least in World- Wide, the Court 
hypothesized that the defendant was able to anticipate that its 
product could reach the forum.163. That will often not'be possible 
for claimants, most or all of whom have never had control of the 
stake. 

The failure of simple presence of the stake as  a jurisdictional 
predicate thrusts upon the courts the job of analyzing all of the 
other contacts with the forum of each claimant. It will be 
necessary to consider factors such as whether each claimant 
(1) anticipated having an  interest in the stake and knew it would 
be in the forum, (2) knew that the stake might travel to the forum 
even if the claimant had no long-standing expectation of a n  
interest in the stake or knowledge of its whereabouts, and (3) had 
any contact with or control over either the stakeholder or the 
person or entity that created the claimant's interest in the 
stake.lS4 On top of these ethereal considerations, the courts will 
also have to consider the now-traditional factors under the 
heading of "convenience."1s6 Although this may be the stuff of 

152. 444 U.S. 286,296 (1980). See supra note 102 and accompanying text. 
153. World-Wide, 444 U.S. a t  287. 
154. These factors reflect the focus of modern jurisdictional analysis on forum 

contacts, as  begun in International Shoe Co. v. Washington, 326 U.S. 310 (1945). and 
continued in Hanson v. Denckla, 357 U.S. 235 (1958), World-Wide, 444 U.S. 286, 
Burger King Corp. v. Rudzewicz, 471 U.S. 462 (1985), and Asahi Metal Indus. Co. v. 
Superior Court, 480 U.S. 102 (1987). Although the Court pointed out in each of those 
cases that foreseeability of forum involvement standing alone is insufficient to 
establish jurisdiction, it clearly is a relevant factor. 

155. In World-Wide, 444 U.S. 286, Justice White's majority opinion noted 
several factors as significant to the jurisdictional inquiry, though in his view clearly 
subordinate to minimum contacts as guarantors both of defendants' individual liberty 
interests and states' sovereignty limitations. Those factors included the degree of 
inconvenience to the defendant if required to litigate in the forum, the forum's 
interest in the application of its own law to the case, and whether the forum is the 
most convenient place for litigation. Id. a t  294. Justice Brennan's dissent took no 
issue with the particular factors but argued that the majority's hierarchy accorded 
them "too little weight." Id. at  299 (Brennan, J., dissenting). In Burger Kiitg, 471 
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which first-year Civil Procedure examinations are made, it is 
probably not a good recommendation for a predictable, easy-to- 
administer legal structure. 

In addition to the complexities of fitting the newly-character- 
ized in rem case into the analytical structure of jurisdiction, this 
proposed solution sidesteps, the real issue. The underlying 
problem is not establishing jurisdiction in doubtful cases; it is 
justifying issuance of injunctions in rule interpleader cases, even 
those in which jurisdiction may present no problem at  
Accordingly, it seems better to attack the Anti-Injunction Act 
problem head-on. 

B. A Capitol Solution 

The cleanest way to rationalize the impossible picture now 
presented by injunctions in rule interpleader cases is for Congress 
to make rule interpleader an express exception to the general 
prohibition of the Anti-Injunction Act. Amending Rule 22 
probably would not suffice. The Anti-Injunction Act speaks of 
something "expressly authorized by Act of Congress," and the 
Federal Rules of Civil Procedure, although Congress must at least 
acquiesce in them, are not themselves congressional acts.16' 

Congress could either pass an entirely new statute applying 
specifically to rule interpleader or amend the section of the 
federal interpleader act that grants injunctive power in statutory 
interpleader cases168 to include rule interpleader cases. For 
example, the amended statute might read: 

U.S. 462, Justice Brennan achieved a majority and apparently gave the convenience 
factors approximately equal weight. Id. at  482-84. Finally, in Asahi, 480 U.S. 102, 
eight justices endorsed jurisdictional analysis predicated partially on those factors. 
Id. at  112-15. Justice Scalia, the ninth, did not explicitly disagree, but he did not join 
Part 11-B of Justice O'Connor's opinion, possibly because he accepted the hierarchy 
implied by Justice White in World-Wide and therefore felt discussion of the 
convenience factors to be dictum given Asahi's posture. Id. at  104. 

156. It is not hard to hypothesize such a case. In a circumstance in which all of 
the claimants reside in one state and the stakeholder (perhaps an insurance company 
or the fiduciary of an estate) resides in another, the stakeholder may elect to bring 
a rule interpleader proceeding in the federal courts of the claimants' common 
domicile. Subject matter jurisdiction would exist pursuant to 28 U.S.C. § 1332 (1994), 
(assuming that the stake was worth more than $60,000), and domicile obviously 
suffices to establish personal jurisdiction. 

157. See supra note 78. 
168. 28 U.S.C. 4 2361 (1994). 
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In any civil action of interpleader or in the nature of inter- 
pleader under section 1335 of this title, a district court may 
issue its process for all claimants and enter its order restrain- 
ing them from instituting or prosecuting any proceeding in any 
State or United States court affecting the property, instrument 
or obligation involved in the interpleader action until further 
order of the court. A district court may also issue such orders 
in civil actions of interpleader or in the nature of interpleader 
maintained under Rule 22 of the Federal Rules of Civil Proce- 
dure. . . . 

4 

This solution eliminates the problem of unauthorized injunctions 
in rule interpleader actions without casting the courts adrift on 
the seas of a new and unfamiliar jurisdictional inquiry.15' As 
proposed, the statute does not change the limitation of rule 
interpleader to "traditional" rather than "national" jurisdictional 
rules.'60 I t  merely addresses the problem that nobody talks 
about. 

I t  is difficult to hypothesize a policy reason for statutory, but 
not rule, interpleader to enjoy an express exemption from the 
Anti-Injunction Act, a statute designed to protect the states' place 
in the federal structure. There do not seem to be greater federal- 
ism stresses from enjoining state proceedings in rule interpleader 
cases than in statutory interpleader  case^.'^' That there are no 
reported cases refusing injunctions in rule interpleader cases on 
Anti-Injunction Act grounds connotes that there is no fundamen- 
tal federalism policy battle going on here. The only thing 
happening is that the inferior federal courts are issuing injunc- 
tions in rule interpleader actions in apparent (but unspoken) 
defiance of Supreme Court declarations about the Anti-Injunction 
Act and the nature of interpleader. That combination has the 

159. This would also eliminate whatever Younger problems might otherwise 
arise from a federal court's refusal to abstain because of a parallel state court 
proceeding. See supra note 141 and accompanying text. 

160. I t  would be simple enough to amend the statute to provide nationwide 
jurisdiction in rule interpleader cases as  well, and 1 confess that it is not readily 
apparent to me why only one of the interpleader devices should enjoy this advantage. 
That, of course, begs the question of whether Congress can accomplish this result 
constitutionally. See supra note 47 and accompanying text. . 

161. Perhaps Congress should consolidate the two types of interpleader into a 
single proceeding with alternative jurisdictional and venue requirements. There 
seems to be little reason to segregate rule and statutory interpleader, and it is not 
clear why they grew up separately in the fvst place. See supra notes 35-37 and 
accompanying text. 
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water of the 1aw:running uphill. Like Escher's "Waterfal1,"if one 
looks at it quickly enough, the picture is untroubling. If one looks 
carefully, the image is impossible and int01erable.l~~ 

There is, without doubt, the temptation to brush the problem 
aside. Rule interpleader has been functioning since 1938 with the 
aid of injunctions. Stakeholders and claimants have not com- 
plained. The states, which the Anti-Injunction Act theoretically 
protects from the incursions of the federal judiciary, have not 
complained either. And the de facto principle that injunctions 
against state proceedings may issue in in personam actions has 
not threatened to spread beyond the bounds of rule interpleader. 
What is the harm? 

The harm is to the structure of the law. No matter how 
complex, the law ought to make sense; it ought to be internally 
consistent. When the law "ignores itself," it diminishes respect 
for the law. The courts have not always resisted inconsistency. 
One of the best known examples occurs in the Eleventh Amend- 
ment area. In Ex parte the Court's analysis of the 
Eleventh Amendment and of Hans v. L ~ u i s i a n a ' ~ ~  led it to declare 
a state attorney general both a private citizen and a state official 
when performing the same act. The Court then seized separately 
upon attributes of each of those statuses and combined them to 
permit the action to go forward. Ex parte Young is one of the 
most important constitutional cases of the twentieth century,165 

162. See supra pages 551-52. 
163. 209 U.S. 123 (1908). 
164. 134 U.S. 1 (1890). 
165. Justice Brennan has described Exparte Youltg as  

the culmination of efforts by this Court to harmonize the principles of the 
Eleventh Amendment with the effective supremacy of rights and powers 
secured elsewhere in the Constitution. During the years between Osborlt 
and Youltg, and particularly after the Civil War, Congress undertook to 
make the federal courts the primary guardians of constitutional rights. . . . 
The principal foundations of the expanded federal jurisdiction in 
constitutional cases were the Civil Rights Act of 1871 . . . which in 5 1 
empowered the federal courts to adjudicate the constitutionality of actions 
of any person taken under color of state [law] . . . and the Judiciary Act of 
1875 . . . which gave lower federal courts general federal-question 
jurisdiction . . . . These two statutes, together, after 1908, with the 
decision in Exparte Young, established the modern framework for federal 
protection of constitutional rights from state interference. 

Perez v. Ledesma, 401 U.S. 82,106 (1971) (Brennan, J., concurring and dissenting). 
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yet commentators have ridiculed the manner in which the Court 
reached the re~u1t . l~~  It benefits neither the Court nor the law to 
engage so patently in irrationality. 

Hazard and Moskovitz, explaining the underlying need for 
inter~leader, '~~ also unintentionally highlighted the dilemma that 
confronts the courts in rule interpleader cases today. Inter- 
pleader must have injunctions to be an effective remedy. Under 
established Anti-Injunction Act jurisprudence, only in rem actions 
justify federal injunctions under the jurisdiction exception. 
Interpleader is an in personam action. The courts thus face 
conflicting demands of law and practicality similar to those that 
confront Hazard and Moskovitz's stakeholder. 

This is not only a grave matter, it is a subversion of the very 
basis of the legal order. I t  is intolerable that a legal system 
should come down a t  the point of application to tell someone 
[perhaps especially a court] that he has orders such that he 
cannot help but disobey. It  is subversive of the legal order that 
this be done, for a social order that is not a police state 
requires general voluntary obedience to the rules and this in 
turn requires general, and certainly official, assent that the 

Justice Brennan also noted that "'the doctrine of Exparte Young seems indispensable 
to the establishment of constitutional government and the rule of law."' Id. a t  110 
(quoting CHARLES A. WRIGHT, HANDBOOK OF THE LAW OF FEDERAL COURTS 186 (2d ed. 
1970)). 

166. For example, one scholar claimed: 
[In Ex parte Youitg] the Court . . . unveiled one of the most remarkable 
sophistries in its history. . . . 

If the statute is unconstitutional, the person charged with its 
enforcement is shorn of his off~cial insignia and acts only in hie private 
capacity. Therefore, a suit against him is not against the state and does 
not affront the eleventh amendment. Contrariwise, under a constitutional 
statute the eleventh amendment attaches to the public official and to the 
state which he personifies. Constitutionality thus becomes the litmus. If 
a statute is unconstitutional, judicial sorcery recasts city policeman as 
private eye. 

Burton D. Wechsler, Federal Courts, State Crirninal Law and the First Ameradmeist, 
49 N.Y.U. L. REV. 740,763 (1974). 

167. Hazard and Moskovitz explained the need for interpleader as  follows: 
The principal point to be recognized is that the middleman [stakeholder] 
does not simply confront a dilemma [as to whom to pay first]-the debtor 
with two creditors does that-nor does he simply face "double or multiple 
liability-the railroad with the train wreck is in that position. Rather 
the middleman that interpleader seeks to help is a man facing a dilemma 
that is caused by the fact that the law (incipiently if not yet actually) is 
addressing him with conflicting commands. . . . [I]f no procedure exists for 
reconciling the results [of separate litigation], the middleman is 
confronted with two commands one of which he must violate. 

Hazard & Moskovitz, supra note 3, at  752. 
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rules are to be taken seriously as binding obligations. It is . 
impossible for them so to be taken if the only sensible response 
to official command[s] is to laugh or cry or to fight or lie down. 

. . . The legal sovereign can tolerate a lot of sloppiness and 
a lot of error in its administration. It can even swallow the 
incongruities of reaching contradictory decisions on identical 
law and similar facts, as in the train wreck situation [that 
produces some verdicts for passenger plaintiffs and some for 
the railroad defendant]. But it cannot even for a brief interval 
rest officially indifferent to the fact that on a particular 
occasion it was talking out of both sides of its mouth, and 
uttering a command that it knew it could not enforce.16' 

Federal courts today confront a situation in which either they 
must eviscerate rule interpleader by refusing injunctions or 
ignore either the Anti-Injunction Act or the Supreme Court's 
characterization of interpleader as an in personam action. They 
have been unwilling to do the first and consequently have thrust 
themselves into repeatedly doing one of the latter two, but 
without admitting it. Such action is, a t  the least, unseemly. 

The incompatibility that exists in the law of rule interpleader 
is not the worst in the law nor the greatest threat to the law's 
harmony. But allowing injunctions in in personam cases under 
the jurisdiction exception to the Anti-Injunction Act invites 
expansion of that exception, eroding the Act's underlying p01icy.l~~ 
That would have major implications for federalism. There is no 
need for the law to cast itself in disrepute or for the courts to 
continue, perhaps unwittingly, to pretend that the problem is not 
there. "Waterfall" is great art  but terrible architecture. Congress 
can recognize and solve the problem with rule interpleader, and 
it should. 

168. Id. at 752-53 (emphasis added) (footnotes omitted). 
169. One might see expansion along the lines hypothesized earlier, where an 

obligee and an obligor in a contract dispute each begin a separate action, one in state 
court and one in federal court, and the federal plaintiff seeks then to enjoin the state 
action. See supra note 125 and accompanying text. 
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