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as something of a penitent. For a long time, I was a spotty voter.
I took the right to vote and the assurance of a free and fair elec-
tion for granted. I was not alone. In the United States, in many
elections, less than half of our potential electorate exercises its
right to vote. I would like to believe that my dereliction from
this important civic privilege had justifications and aggravations.
As a student and then young professor of international law, I
moved often. In my personal economy of priorities, I frequently
neglected to register in time to vote. And I confess that as a
student of politics and a product of American Legal Realism, |
was also infected with a certain amount of cynicism about the
relevance of elections to the actual exercise of power.

For these reasons, when I was first invited to be an election
observer for a regional international organization, I viewed the
task rather cavalierly as what is known in the academy, with
apologies to Veblen, as “the leisure of the theory class.” This
particular election justified a certain degree of cynicism. A sol-
dier had seized power, used it brutally, and had effectively
bankrupted the country. The foreign aid donors who had until
then supported the government were revolted and turned off the
spigot. The dictator needed a freely-elected civilian government
to start the flow up again.

The local pundits knew that an election could put a popu-
larly based government into office but could not, by itself,
change the facts of power. Perhaps the people of this country
knew as well, but they wanted to vote. To my surprise, I was
deeply moved and even awed by the quiet and dignified determi-
nation of the urban and rural people and the extraordinary grav-
ity that they attached to the right to select their own govern-
ment. They organized themselves very efficiently. People of all
ages stood, sometimes for hours, in the strong tropical sun wait-
ing for the opportunity to vote. Men and women who, for one
reason or another, were unable to vote were almost in tears.
Representatives of the new opposition parties in the polling
places monitored official actions with great restraint in the
course of the vote counting. The dictator’s party was trounced.

Since that time, I have thought a great deal about that elec-
tion and about international election observation. I appreciated
how superficial my views had been. I also appreciated, as did the
people of that country, that the mere presence of international
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election observers was an important factor in permitting them to
select their own government.

When I returned to Yale, I scoured the literature to find out
more about international election observation. There is actually
very little written about the subject. With the exception of the
seminal and still indispensable handbook prepared by Larry
Garber and the Washington-based International Human Rights
Law Group,’ a non-governmental organization that has pio-
neered international election observation and, in my view, con-
tinues to lead the field, and a scattering of decisions by the Eu-
ropean Commission of Human Rights and the Inter-American
Commission of Human Rights, there is no other practical guide
to election observation, and remarkably little scholarly or doctri-
nal literature. This is surprising in view of the fact that free and
fair elections are a fundamental prerequisite of democracy, and
democracy is basic to the achievement of many other human
rights. All the more surprising is the fact that much interna-
tional observation of elections has occurred over the last thirty
years, and a rather rich (though often rather inaccessible) body
of practice has developed. One would have expected it to have
generated a substantial scholarly literature.

In 1989, I went to Namibia to observe the campaign and the
organizational structures and procedural arrangements being
pursued by the United Nations and by the South African Gover-
nor-General who was still effectively in control of the territory.
Again I was struck by the intuitive character of much of the ob-
servation and by the absence of any clear international standard
to define a free and fair election. Like pornography, it appeared
to resist definition, one of those things you know when you see.
With my own consciousness raised and with the zeal of a con-
vert, I resolved to research and write a book on the subject and
began to collect the material.

In the meanwhile, I had been working on a book with Carl
Liederman of the New York Bar on national recognition practice
and human rights and the emergence of an international princi-
ple of legitimacy based on compliance with core human rights.
This project placed my study of techniques of international elec-

! LARRY GERBER, THE INTERNATIONAL HUMAN RIGHTS LAw GROUP, GUIDELINES FOR
INTERNATIONAL ELECTION OBSERVING (1984).
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toral observation into a larger, more coherent framework.

The invitation to deliver the Sloan Lecture happily coin-
cides with the end of the first stage of my research and gives me
the opportunity to present to an erudite and thoughtful audi-
ence what I have learned and what I have yet to learn on the
subject, what matters now seem clear and what matters pose
problems for which international practice has yet to find solu-
tions. At the moment, I have many more questions than an-
swers, but in many ways, framing questions is the province and
specialty of professors of law. Questions are critical, for they fo-
cus attention and stimulate inquiry and discussion. The fact
that this lectureship honors a man who spent one of his two il-
lustrious careers in the legal service of an organization that has
played an important role in international election observation
and then came to Pace University to join the community of
those of us who ask questions is doubly felicitous. I am honored
to have this opportunity.

SoME ProvisioNAL DEFINITIONS

The term “international election observation” has come to
mean the contemporaneous examination and appraisal of key
phases of a particular type of national or sub-national decision-
making process. That process may be called an election, a plebi-
scite or a referendum. Whatever the name, the common feature
of all of these is that each eligible member of the population at
large is supposed to have been given the opportunity to play a
direct part by expressing his or her view, on an individual and
secret basis, in the decision-making process, and that the out-
come is determined by what the majority of the population says.
For economy, I will use the term “election” as a generic refer-
ence to all of these decision processes.

The international legal system does not undertake to ob-
serve all national elections, but rather only certain critical na-
tional elections. The decisions to be taken in a national election
that is to be subjected to international observation are deemed
critical because certain basic internationally prescribed norms
are at stake. The purpose of the international observation is to
assure the world community that the election meets the mini-
mum requirements of an international standard; the term of art
for this conclusion is that the election has been “free and fair.”

https://digitalcommons.pace.edu/pilr/vold/iss1/1
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International observers come from outside the country hold-
ing the election. They may or may not be specialists in election
observation, and they may operate under the auspices of inter-
national governmental organizations, non-governmental organi-
zations (NGOs), or national governments. Other international
participants, whether official or unofficial, may not view them-
selves as election observers, while in fact serving as functional or
latent observers. The media is a good example of such functional
observers.

CoGNATE ELECTION SERVICES AND FUNCTIONS

Because of some remarkable recent changes, which we shall
review in a moment, in international legal and political orders,
certain types of national elections have become important inter-
national events. As a result, many different programs have been
developed to facilitate these electoral processes. While the
boundaries between these various programs are blurry, they can
be distinguished both from one another and from international
election observation.

— In what might generally be called “electoral training pro-
grams,” specialists from countries with firm democratic tradi-
tions, often sent under the auspices of non-governmental organi-
zations, conduct seminars and workshops and help groups or
individuals in a country new to popular democracy acquire the
technology necessary for organizing political parties, campaigning,
and conducting a free modern election. Some of these programs
have been conducted covertly, and some have been viewed, in
some quarters, as techniques of intervention.

— “Election monitoring” entails the observation of polling and
vote-counting, usually by nationals of the country conducting the
election who are not affiliated with the government. Monitors
often report to the international media. In some international
election supervisions, the international supervisors incorporate lo-
cal monitors. '

— “Policing elections” constitutes an operation in which desig-
nated personnel are authorized by the local government to over-
see an election in order to ensure that certain normative stan-
dards are followed.

— In “international election supervision” an international organi-
zation or a state acting as a trustee under the authority of an
international organization effectively organizes and supervises the
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election in a particular country: the most impressive instances of
this procedure are United Nations supervision in Namibia and, at
the moment, in Western Sahara, Angola, and Cambodia. Supervi-
sion may range from directly organizing and conducting every
phase of the electoral process to supervising the local electoral
institutions.

International organizational election supervision may at first
seem preferable to non-governmental organizational observation
as a method to ensure fair and free elections. In fact, there are
often resource and tactical reasons why general international or-
ganizations might wish to eschew supervision. Where the domes-
tic political situation is volatile and election results might not be
honored by all sides (a situation which is, alas, not unusual), the
same international organization that certifies the election of one
group may face the risk of later finding itself obliged to mediate
or secure concessions from another group that has subsequently
seized power. The fact that international organizations must bal-
ance often incompatible roles, such as fact-finding and media-
tion, can undermine both. In such circumstances, non-govern-
mental organizations where their judgments carry the requisite
authority, can carry out their responsibilities impervious to con-
siderations such as these.

CriTicAL RELATIONS BETWEEN THE COGNATE SERVICES AND
Funcrions

It is worth distinguishing carefully among these various
types of electoral interventions on the conceptual level, because
the policies and procedures that have been prescribed to govern
them and the role that outside observers are expected to play in
them differ for each.

In practice, different parts of these various types of pro-
grams often overlap. Indeed in some cases, such an overlap may
be consciously exploited, as for example when observers use
their influence in order to require the local government to
change part of its electoral system. Above all, there is a high
degree of congruence among all of these diverse modes with re-
gard to the normative code of what constitutes a free and fair
election. Decisions made by actors in one mode obviously influ-
ence the subsequent establishment of norms in other contexts.
Choices and judgments the Security Council or the United Na-

https://digitalcommons.pace.edu/pilr/vold/iss1/1
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tions Secretariat officials made in Namibia, Western Sahara, or
Cambodia about elections supervised there become integrated
into a larger international code of free and fair elections. Due to
this congruence of opinion concerning electoral norms, although
our concern here is election observation rather than election su-
pervision, I feel free to draw on the standards prescribed and
applied by international organizations supervising elections
under an international mandate. At the same time, because
NGO observers also shape the normative code, our methodology
must also take into account NGO practice.

As a threshold matter, it should be noted that one apparent
difference among the various modes may often prove to be illu-
sory. While the term “election observation” suggests that this
form is more passive and non-interventionist than many of the
other forms of international participation in national elections,
this is probably not the case. Social scientists know that there is
no such creature as a passive observer, everyone present in a sit-
uation is a participant. Therefore, the mere presence of interna-
tional observers can alter a situation in many of the same ways
as more “activist” electoral supervision.

REDUCED IMPORTANCE OF A DEMOCRATIC CONTEXT

International election observation has not, at least until
now, been centrally concerned with the degree or quality of de-
mocracy in the country under observation. At first this appears
suprising because free and fair elections seem inseparable from a
working democracy, the converse should be equally true. Un-
questionably, the maximum extent to which an election is free
and fair is always related to the quality of the democratic system
as a whole. Nevertheless, for a number of reasons, the presence
of a fully working democracy cannot be either a criterion to be
applied in international election observation or a prerequisite to
the presence of observer missions.

For one thing, there is considerable difference of opinion,
popular and scholarly, about what constitutes a working democ-
racy. What has been called the “Periclean Ideal,” captured in
small cantons of Switzerland, perhaps, and in small town meet-
ings, simply does not lend itself to mass politics. Mass politics
democracy is still characterized by indirect representational sys-
tems. Winckler describes this in its ideal form: “The preferred
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form has voters choosing between parties who present alterna-
tive platforms for future policies. This is what most people think
happens regularly in Western countries.””?

This ideal form is achieved most imperfectly. To paraphrase
Lincoln, you can fool all the people in some critical elections.
Even if there were general agreement on what constitutes a
working democracy standard, such a criterion would probably
not be appropriate for the situations that are likely to come
under international election observation. More often than not,
the election to be observed forms part of a transition from some
form of autocracy or subordination in which there was little
power-sharing among potential participants, toward a system
that more closely approximates modern conceptions of democ-
racy. The internal situation in these countries, even when the
existing government has been democratically elected, is ‘often
turbulent and accompanied by many human rights violations.?
The international concern has been to ensure that, at least, this
particular fundamental decision about a new direction in na-
tional destiny is based on the popular will. To insist, in these
instances, upon a full working democracy before an election can
be conducted and internationally observed and certified might
well put international election observation out of business.

WHiICH ELECTIONS ARE OBSERVED?

~ Perhaps in the distant future, the international community
may have the resources and political will to monitor every elec-
tion everywhere or, at least, to serve as some type of ultimate
appellate authority of electoral probity, a function currently per-
formed in a limited and largely inchoate fashion by certain re-
gional international human rights commissions. Up to now, how-
ever, international election observation has not been concerned
with routine elections. Indeed, in 1991, the Third Committee of
the General Assembly, in an interesting course-correction, dis-
couraged international participation in national elections in
other than exceptional circumstances. International election ob-

2 CoNSTITUTIONAL REFORM AND THE FUTURE oF THE REPuBLIC OoF CHINA 161 (Harvey
J. Feldman ed., 1991).

3 See generally Tom J. Farer, Elections, Democracy, and Human Rights: Toward
Union, 11 Hum. Rts. Q. 504 (1989).
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servation’s focus has instead been on those critical elections
where voters were asked to respond to issues shaping the destiny
of their country. These are what my colleagues and I at Yale
have called “constitutive” decisions: they will change or strongly
reinforce fundamental ways decisions are taken in the body poli-
tic and thus influence key aspects of internal public order. Inter-
national election observation played a crucial role in bringing
peace to Nicaragua. Likewise in Cambodia, the Secretary-Gen-
eral has indicated that internationally supervised elections
formed a crucial component of the overall peace settlement.
“Constitutive” elections are of concern to the international com-
munity because in these elections, fundamental international
norms — like the establishment of a peaceful and democratic
political order — are at stake, because the choices that are made
there may turn out to be irrevocable. In light of such considera-
tions, the international system as a whole (and elements within
the country under observation, too) have an interest in ensuring
that the election meets an international standard for fairness.

APPRAISING ELECTIONS: THE FREE AND FAIR STANDARD

The judgment of an international election observation team
and, more generally, of the world community is usually put in
terms of whether the election was “free and fair.” Those words
are, as I have said, a term of art. Elections, particularly in mod-
ern mass democracies and especially democracies marked by
heterogeneity in class, culture, and ethnicity, are very untidy
and often confused and confusing events. What the term “free
and fair” means in a particular election and in a world of diverse
political cultures, many of which are unfamiliar with the prac-
tice of modern elections, is one of the subjects we must consider
today.

WHO MAKES INTERNATIONAL ELECTION LAw?

Many students and scholars still think of international law
as a body of rules made by and for states in their external rela-
tions, and from their perspective the treatment of the practice of
observation of elections by non-governmental entities may well
seem incongruous or at least “political” rather than legal. I sub-
mit that such a view is both outdated and misleading. Contem-
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porary international law is in fact a complex process in which
the making, application and termination of law are performed
by government and intergovernmental officials, by people in
non-governmental organizations, by corporate executives, media
personnel, clergymen, scholars, and by many other persons play-
ing many other roles.* Increasingly, the issue is not whether a
particular rule has been formally adopted but whether expecta-
tions of what constitutes right behavior that are shared by some
critical actors are applied by them to the actions of others in
ways that are weighty enough to make those others change their
behavior or at least take account of them. Indeed, it can be ar-
gued that international law has simply become too important to
be left entirely to state officials and should include a wide vari-
ety of perspectives and a multiplicity of actors. Nowhere has the
involvement of non-governmental actors in international law
been more influential and profound than in the development of
international human rights law. This field is particularly ger-
mane to the topic of this lecture, since human rights law consti-
tutes both the historical and conceptual predicate upon which
modern programs of international election observation has been
based. As a result, it is necessary to take a closer look at the
growing pattern of interrelatonship between human rights, inter-
national politics and election norms.

HumanN RigHTs IN WoRLD PoLitics

The way people are treated in their own countries, the ob-
servance of “human rights,” has become a fundamental matter
of international political concern. Cultural diversities notwith-
standing, we all know what these basic human rights are, for the
international community has authoritatively prescribed them in
a series of remarkable documents. No serious scholar doubts the
competence of international organizations as well as non-govern-
mental organizations to examine official national practices in
terms of compliance with those basic human rights. Indeed, few
are the governments that still contend that international organi-
zations and governments are precluded by a doctrine of “domes-

* Myres S. McDougal, ET AL, The World Constitutive Process of Authoritative
Decision, in MYRes S. McDoucaL & W. MiCHAEL REisMAN, INTERNATIONAL Law Essavs
191 (1981).

https://digitalcommons.pace.edu/pilr/vold/iss1/1
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tic jurisdiction” from examining the human rights practices of
other governments and then modulating some of their political
relations with those other governments by reference to the de-
gree of compliance with international standards.

These features of contemporary international politics that
we now take as self-evident are the culmination of a series of
remarkable, indeed revolutionary changes in international law,
that have occurred in less than a century. To measure how far
reaching the changes have been, one need only compare the Cov-
enant of the League of Nations of 1919 with the Charter of the
United Nations of 1945. The preamble of the Covenant makes
no reference to human rights or democracy. Even the Covenant’s
system of Mandates, in which the victors of the First World War
assigned themselves a “sacred trust” over components of the
losers’ empires, only required the mandatory Powers to provide
for the “well-being” and “development” and “freedom of con-
science and religion” of their new protegés. As for the spectrum
of economic and social rights, the Covenant limited itself to a
commitment by its signatories to “endeavor to secure and main-
tain fair and humane conditions of labor for men, women and
children.” In contrast with the Covenant’s Preamble, the Pream-
ble of the United Nations Charter expresses the determination
of the “peoples of the United Nations”:

To reaffirm faith in fundamental human rights, in the dignity and
worth of the human person, in the equal rights of men and
women and of nations large and small.

And in contrast with the Covenant’s vague commitment to “en-
deavor” to secure decent labor conditions, the Preamble of the
Charter expresses the determination

to employ international machinery for the promotion of the eco-
nomic and social advancement of all peoples.

Various other human rights commitments and undertakings are
scattered throughout the Charter.

In 1948, the United Nations General Assembly produced
the Universal Declaration of Human Rights, which proclaimed
in its Preamble that:

Member States have pledged themselves to achieve, in coopera-
tion with the United Nations, the promotion of universal respect
for and observance of human rights and fundamental freedoms,

1
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. . . a common understanding of these rights and freedoms is of
the greatest importance for the full realization of this pledge.

The General Assembly proclaimed that the Universal Declara-
tion was to serve as a “common standard of achievement.”

The Universal Declaration is a particularly important mile-
stone in the emergence of the international practice of election
observation, and we will return to it. But you will have noted
that it was a “Declaration,” voted by the United Nations Gen-
eral Assembly, and not a “Convention,” accepted as legal by the
states who were parties to it. Hence its authority, at least at its
inception, was uncertain.

The common standards of achievement in the Declaration
were subsequently elaborated in two separate Covenants, one on
Political and Civil Rights, the other on Social and Economic
Rights. In contrast with the legal ambiguity of a declaration in
international law, each of these latter instruments was a treaty
with an enforcement mechanism. But in international law, words
are cheap. Deeds are dear. The significance of human rights in
international politics would be underestimated were one to look
only to these brave words and their sketchy international organi-
zational arrangements for implementation. The great industrial
democracies which, led by the United States, played a leading
role in the formation and then financing of the United Nations
were increasingly pressed by their own politically relevant social
strata to demand human rights compliances in other parts of the
world. In the United States, the national mobilization of World
War II began to transform the mythical “melting pot” from an
ideal in which foreign immigrants totally assimilated themselves
into an Anglo-American cultural milieu, to one which recognized
the legitimacy of a partly unassimilated dual ethnic or cultural
heritage, Italian-Americans, Jewish-Americans, Mexican-Ameri-
cans, etc. These groups found the generalized, non group-specific
language of human rights particularly useful when pressing for
the protection of co-religionists and co-ethnics abroad.

At the same time, the mass media, the neural network of
mass industrial societies, routinely reported serious human
rights violations that occurred abroad if for no other reason than
that their drama and human interest made them newsworthy. In
the process of reporting on human rights, the media gradually
created for itself an appraisal and censorial function under

https://digitalcommons.pace.edu/pilr/vold/iss1/1

12



1992] ELECTION OBSERVATION 13

which they came routinely to make judgments about governmen-
tal behavior in terms of prescribed law. In doing so, they began
to act as a restraint on governmental violations of law and to
validate themselves as an indispensable Fourth Estate in mod-
ern mass democracies. At first, media scrutiny of human rights
behavior was limited to the domestic political context. Soon,
however, this function came to be extended transnationally. The
technology of satellite communications permits the successors to
the old wire services, national networks such as CNN and BBC,
to cover human rights stories in every country and to convey
vivid visual images of human rights violations everywhere on the
planet.

The extension of media coverage of human rights into the
international arena, however, raised the problem of what stan-
dards to apply in appraising human rights behavior in foreign
countries. As outsiders, the media did not feel entitled to apply
their own idiosyncratic criteria, but rather sought to find some
authoritative criteria, not linked to the domestic policies of any
specific country, that could be applied objectively in a variety of
transnational contexts. In order to resolve this dilemma, the me-
dia seized upon international law, and in a short time, incorpo-
rated key parts of the international human rights code as “natu-
ral” standards for the appraisal of actions in other countries.
Each additional invocation of these symbols and legal prescrip-
tions has reinforced them further, to the point that, in the
United States, the invocation of human rights has become a
guiding part of our foreign policy and at times has acquired a
remarkable force. It was a centerpiece of the Carter Administra-
tion and often touted by the Reagan Administration. To cite
only one current example, to show how important human rights
rhetoric has become, both the Executive and the Congress jus-
tify their conflicting policies vis-a-vis China by insisting that
each is trying to promote human rights!

Alongside the media, non-governmental human rights orga-
nizations, such as Amnesty International and the International
Commission of Jurists, have been particularly important cata-
lysts in the formation of international human rights standards.
The code of international human rights, the Universal Declara-
tion, was itself initiated by non-governmental organizations, the
leading ones under the inspired leadership of Eleanor Roosevelt.

13
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With the adoption of each new international instrument declar-

ing or defining human rights, more NGOs formed and became
active in capitals where organizations with human rights compe-
tence had their headquarters. In some human rights treaties, for
example the American Human Rights Convention, an explicit
role is assigned to these non-governmental organizations.
NGOs specialized to human rights have developed capaci-
ties for gathering information about human rights compliance
and violations in distant states. In so doing, they routinely apply

existing human rights standards in their appraisals. Many also -

help expand the international human rights code by lobbying
their own states’ legislatures to adopt new human rights instru-
ments, and to deny foreign aid or some other discretionary bene-
fit to a government whose human rights record does not meet an
applicable standard.

, This latter modality is particularly effective due to an im-
portant division in the world political economy: you can divide
the world social process many different ways, but one division is
particularly important to our inquiry: the wealthy states have
popular democratic governments and the desperately poor states
have autocratic and dictatorial ones. Thus, while the govern-
ments of the poor autocratic states huff and puff about their
sovereignty and independence, they need and solicit substantial
assistance from the wealthy democracies. Increasingly, as a re-
sult of better information about conditions in other parts of the
planet and the inclination to use human rights norms as an eval-
uative criterion on the part of both the media and NGOs, politi-
cally relevant strata in the democracies are less and less willing
to have their governments give public money or other forms of
political indulgence to support tyrannies. Tyrants rarely surren-
der power for money, but the evidence suggests that they may
try to democratize themselves for it.

I am not suggesting that world politics can be reduced to a
crusade of virtue for human rights. International politics is still
an often savage and brutal business. But all politics and particu-
larly mass politics necessarily involve the use of symbols, and
the symbols of human rights and, with them, of democracy have
come to play an important role on the international scene. As
part of that development, valid elections — and with them, the
need for reliable electoral supervision — have acquired a special

https://digitalcommons.pace.edu/pilr/vold/iss1/1
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international legal and political importance.

INTERNATIONAL AUTHORITY FOR ELECTION OBSERVATION

While the growing use of international election observation
thus owes its development to a complex interaction between in-
ternational legal norms and the more informal work of non-gov-
ernmental actors, the legitimacy of outside observation of for-
eign elections rests upon a well-developed body of international
law that stresses the importance of free elections in the interna-
tional political order.

We have had occasion, in contrasting the United Nations
Charter with the Covenant of the League of Nations, to note the
dramatic shift from an essentially state-oriented organization to
an organization which, while carrying over some conceptions
fundamental to the Covenant, introduces the radically new no-
tion of “fundamental human rights.””® This sea of change must
be considered more closely now.

In Article 55, the Charter linked the historic collective se-
curity ambitions of general international organizations to basic
human rights:

With a view to the creation of conditions of stability and well- -
being which are necessary for peaceful and friendly relations
among the nations based on respect for the principle of equal
rights and self-determination of peoples, the United Nations shall
promote

(a) higher standards of living, full employment, and conditions of
economic and social progress and development;

(b) solutions of international economic, social, health, and related
problems; and international cultural and education co-operation;
and

(c) universal respect for, and observance of, human rights and
fundamental freedoms for all without distinction as to race, sex,
language, or religion.

In Article 56, the members of the Organization pledged them-
selves to “take joint and separate action in cooperation with the

5 U.N. CHARTER pmbl.
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Organization for the achievement of the purposes set forth in
Article 55.”

Chapter X of the Charter created a special organ, the Eco-
nomic and Social Council, of twenty-seven members which,
among other things, was authorized in Article 62 to

make recommendations for the purpose of promoting respect for,
and observance of, human rights and fundamental freedoms for
all.

With regard to the Member States themselves and their
own metropolitan populations, the Charter does not explicitly
incorporate free and fair domestic elections into the general ru-
bric of basic human rights and fundamental freedoms. It does,
however, take this step with regard to various non-self-governing
territories for which Member States assumed responsibility.
Chapter XII established the International Trusteeship System
as a successor to the system of mandates that had been estab-
lished by the League of Nations. Article 76 of the Charter pro-
vides in relevant part: .

The basic objectives of the trusteeship system, in accordance with
the Purposes of the United Nations laid down in Article 1 of the
Present Charter shall be:

(b) to promote the political, economic, social, and educa-
tional advancement of the inhabitants of the trust territo-
ries, and their progressive development towards self-govern-
ment or independence as may be appropriate to the
particular circumstances of each territory and its peoples
and the freely expressed wishes of the people concerned, and
as may be provided by the terms of each trusteeship
agreement.

The language of “freely expressed wishes” made it difficult to
escape the conclusion that some form of free electoral process, at
least for basic constitutive decisions associated with the transi-
tion to national independence, was an expected prerequisite of
the United Nations Trusteeship system.

Trusteeship territories were to be subject to a Trusteeship
Council. While the Council, as conceived in the Charter, did not
have the authority to enforce the objectives expressed in Article

https://digitalcommons.pace.edu/pilr/vold/iss1/1

16



1992] ELECTION OBSERVATION 17

76 of self-government or independence of the peoples of the ter-
ritory through their freely expressed wishes, the Trustee States
were, for the most part, victors in the Second World War, who
had committed themselves to democracy in the Atlantic Decla-
ration and were already practicing democracy at home. As a re-
sult, the chances for the implementation of the policy through
Article 76 were quite promising.

The irony that the Charter articulated a fundamental policy
of allowing free expression of political choice to peoples who
were not yet independent, but not to the membership of the
United Nations itself, was rectified in the Universal Declaration
of Human Rights of 1948. This document, which we considered
earlier, extended the policy of popular government and free elec-
tions to all states. Article 21(3) provides:

The will of the people shall be the basis of the authority of gov-
ernment; this will shall be expressed in periodic and genuine elec-
tions which shall be by universal and equal suffrage and shall be
held by secret vote or by equivalent free voting procedures.

The basic text on which international election observation
rests is Article 21(3) of the Universal Declaration of Human
Rights. It has been confirmed by subsequent human rights in-
struments. The injunction of Article 21 of the Universal Declara-
tion was reinforced in Article 23 of the Covenant on Civil and
Political Rights. A specific competence for the United Nations in
election supervision and observation was established in Resolu-
tion 1514(xv) in implementation of the Declaration on the
Granting of Independence to Colonial Countries and Peoples.®

This general international trend was confirmed in a number
of subsequent regional international human rights conventions,
some of which have assumed major importance in the interna-
tional human rights movement. The European Convention on
Human Rights was signed in Rome on November 4, 1950 and
entered into force in 1953. Its Preamble cites the Universal Dec-
laration of Human Rights and concludes:

Being resolved, as the governments of European countries which
are like-minded and have a common heritage of political tradi-

¢ G.A. Res. 1514, U.N. GAOR, 15th Sess., Supp. No. 16, at 162, U.N. Doc. A/4684
(1960).
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tions, ideals, freedom and the rule of law to take the first steps
for the collective enforcement of certain of the Rights stated in
the Universal Declaration.

The European Convention does not incorporate anything
approximating Article 21(3) of the Universal Declaration. But
the First Protocol to the Convention, which entered into force in
1954, stated in Article 3:

The High Contracting Parties undertake to hold free elections at
reasonable intervals by secret ballot, under conditions which will
ensure the free expression of the opinion of the people in the
choice of the legislature.

In 1948, the Final Act of the Ninth International Confer-
ence of American States at Bogota, Colombia adopted a text
which had originally been drafted by the Inter-American Juridi-
cal Committee in 1946. The American Declaration of the Rights
and Duties of Man provides in Article XX:

Every person having legal capacity is entitled to participate in the
government of his country, directly or through his representa-
tives, and to take part in popular elections, which shall be by se-
cret ballot, and shall be honest, periodic and free.

In 1969, the Organization of American States created the
American Convention on Human Rights which transformed the
policy expressed in the Declaration into a conventional obliga-
tion for parties to this treaty. Article 23 provides in relevant
part:

1. Every citizen shall enjoy the following rights and opportunities:

(b) to vote and -to be elected in genuine periodic elections,
which shall be by universal and equal suffrage and by secret
ballot that guarantees the free expression of the will of the
voters.

While the American Convention allows for suspension of some of
the guarantees it prescribes, it specifically prohibits suspension,
even in time of war, public danger, or other emergency, of Arti-
cle 23. Moreover, the American Convention establishes'an incipi-
ent enforcement mechanism in the form of the Inter-American
Commission on Human Rights and the Inter-American Court of

https://digitalcommons.pace.edu/pilr/vold/iss1/1
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Human Rights, making the content of Article 23 potentially en-
forceable with regard to States-Parties. _

The African Charter on Human and Peoples’ Rights pro-
vides in Article 13(1) that:

Every citizen shall have the right to freely participate in the gov-
ernment of his country, either directly or through freely chosen
representatives in accordance with the provisions of the law.

The International Convention on the Elimination of All
Forms of Racial Discrimination provides in Article 5:

In compliance with the fundamental obligations laid down in Ar-
ticle 2 of this Convention, State Parties undertake to prohibit and
eliminate racial discrimination in all its forms and to guarantee
the right to everyone, without distinction as to race, color, or na-
tional or ethnic origin, to equality before the law, notable in the
enjoyment of the following rights:

(c) Political rights, in particular the rights to participate in
elections — to vote and to stand for election — on the basis
of universal and equal suffrage, to take part in the Govern-
ment as well as in the conduct of public affairs at any level,
and to have equal access to public service.

None of these various texts mentions election observation as
such. But all of them, with increasing explicitness, establish the
notion that government must be popularly based and that the
popular will is to be expressed in free elections.

On December 18, 1990, the Third Committee of the General
Assembly enacted Resolution 45/150 by a vote of 129 to 8. It
bore the title, “Enhancing the Effectiveness of the Principle of
Periodic and Genuine Elections.” Two paragraphs in the pream-
ble are particularly striking:

Reaffirming the Universal Declaration of Human Rights, which
provides that everyone has the right to take part in the govern-
ment of his or her country, directly or through freely chosen rep-
resentatives, that everyone has the right of equal access to public
service in his or her country, that the will of the people shall be
the basis of the authority of government, and that this will shall
be expressed in periodic and genuine elections which shall be by
universal and equal suffrage and shall be held by secret vote or by
equivalent free voting procedures, ’

19
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Noting that the International Covenant on Civil and Political
Rights provides that every citizen shall have the right and the
opportunity, without distinction of any kind, such as race, colour,
sex, language, religion, political or other opinion, national or so-
cial origin, property, birth or other status, to take part in the con-
duct of public affairs, directly or through freely-chosen represent-
atives, to vote and to be elected at genuine periodic elections
which shall be by universal and equal suffrage and shall be held
by secret ballot, guaranteeing the free expression of the will of the
electors, and to have access, on general terms of equality, to pub-
lic service in his or her country.”

The Third Committee of the Assembly proceeded to stress its
conviction:

[T)hat periodic and genuine elections are a necessary and indis-
pensable element of sustained efforts to protect the rights and
interests of the governed and that, as a matter of practical experi-
ence, the right of everyone to take part in the government of his
or her country is a crucial factor in the effective enjoyment by all
of a wide range of other human rights and fundamental freedoms,
embracing political, economic, social and cultural rights.®

The Third Committee declared:

That determining the will of the people requires an electoral pro-
cess that provides an equal opportunity for all citizens to become
candidates and put forward their political views, individually and
in co-operation with others, as provided in national constitutions
and laws.

The Third Committee then affirmed the continuing value of
United Nations’ electoral assistance and requested that a report
be prepared by the Secretary-General on the subject. That re-
port was issued in November, 1991.° It reviews United Nations
experience in electoral verification in trust and non-self-gov-
erning territories in Namibia, Western Sahara, Nicaragua, and
Haiti and surveys the United Nations bodies that have been in-

7 Enhancing the Effectiveness of the Principle of Periodic and Genuine Elections,
G.A. Res. 766, U.N. GAOR, 45th Sess., 69th mtg., at 457, U.N. Doc. 45/150 (1990).

8 Id. at para. 2. :

* Human Rights Questions, Including Alternative Approaches for Improving the Ef-
fective Enjoyment of Human Rights and Fundamental Freedoms: Enhancing the Effec-
tiveness of the Principle of Periodic and Genuine Elections: Report of the Secretary-
General, U.N. GAOR 46th Sess., Agenda Item 98(b), U.N. Doc. A/46/609 (1991).

https://digitalcommons.pace.edu/pilr/vold/iss1/1

20



1992] ELECTION OBSERVATION 21

volved in various phases of electoral assistance. Of particular im-
portance in this report is a detailed discussion of considerations
of a practical nature. The observations here are, in my view, of
continuing relevance to NGO as well as international govern-
mental organization observation with regard to procedures of
observation and criteria of what constitutes a free and fair
election.

These resolutions are all the more surprising in that a large
number of the governments sending voting representatives to
the General Assembly are not themselves the product of internal
elections that would be characterized as free and fair. The point
was apparently belatedly appreciated, for on November 29, 1991,
the Third Committee, by a vote of 86 to 40, passed a resolution
on non-interference in electoral processes.!® The Resolution as-
serted that the determination of the methods and institutions
for the electoral process was the sole concern of the people of a
particular state and that what the Assembly characterized as
“attempts to interfere in the free development of that process”
violated the Charter. The Assembly also concluded that there
was no universal need for the United Nations to provide electo-
ral assistance except in special circumstances and appealed to
states to refrain from financing or providing overt or covert sup-
port to “undermine” the electoral process in any country.

The ambivalence apparent in this Resolution did not re-
strain the process of United Nations participation in national
elections. On December 20, 1991, then Secretary-General Pérez
de Cuéllar notified the Security Council that he intended to rec-
ommend that the Council authorize a mission to monitor elec-
tions in Angola. The Secretary-General had already initiated
preparation for a small team of experts and support staff to go
to Angola to provide technical assistance for the upcoming elec-
tion. In a statement issued through his spokesman, the Secre-
tary-General said:

Internationally supervised elections constitute the central ele-
ment in the implementation of the Angola Peace Accords. The

19 Third Committee Says United Nations Assistance in Electoral Processes Needed
Only in Special Circumstances: Committee Approves Drafts on Human Rights in Iraq,
Occupied Kuwait, Afghanistan, El Salvador: also Texts on Other Rights Issues, U.N.
GAOR, 3rd Comm., 46th Sess., U.N. Doc. GA/SHC/3102 (1991). A/C.3/46/L. 60.
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monitoring should cover the entire electoral process, including
voter registration.!!

The Assembly may have had second thoughts, but the interna-
tional process of election observation and facilitation continues
to operate.

FREE AND FAIR ELECTIONS: THE INTERNATIONAL STANDARD

As noted before, the standard applied by the international
community with regard to national destiny decisions is that of
“free and fair elections.” What exactly does this term mean?
The answer to this question is not easy, for there are enormous
variations in political culture and, in particular, in the cultural
environment and psycho-personal organization that undergird
the complex social system called an election. Participation in an
election presupposes a belief in the efficacy of personal choice
and action. It presupposes a psycho-personal organization of in-
dividuation in which there has been significant ego formation —
the psychological substratum of the capacity to act on one’s own
behalf — and a belief in the rightness and utility of making up
one’s own mind. This, in turn, presupposes that the person mak-
ing a choice believes that the options available are sufficiently
real and different to make the effort to campaign and vote
worthwhile. These presumptions themselves are based on many
additional meta-assumptions which involve complex notions of
time and space. They are not universally shared.

The notion of an election may mean one thing to a middle-
class voter in the United States and quite another to a tribes-
man in Papua. And even within the United States, the term’s
meaning may vary depending on the class, culture, ethnicity, or
gender of the person using it. As the world moves closer to a
homogenized global culture, many of these differences will dis-
appear. But in the short-run, the clarification and then applica-
tion of an international standard of a free and fair election to a
wide diversity of cultures and political systems will require toler-
ance, a capacity for cultural empathy, and relativism. Yet, these
agreeable properties must not be applied in ways that drain the

1 Secretary-General, Statement at informal consultations of the Security Council
on the Angolan request for U.N. electoral observers (December 20, 1991).
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international standard of its meaning.

The United Nations Charter acknowledges this tension. It
will be recalled that Article 73, dealing with non-self-governing
territories, obliges members of the United Nations who have or
assume responsibilities for the administration of those territories
“to assist them in the progressive development of their free po-
litical institutions, according to the particular circumstances of
each territory and its people and their varying stages of ad-
vancement.” (italics supplied). Article 76, dealing with interna-
tional trusteeships, seeks to promote the progressive develop-
ment toward self-government or independence of the
inhabitants but adds “as may be appropriate to the particular
circumstances of each territory and its peoples.” The Third
Committee of the General Assembly, in the important resolution
“enhancing the effectiveness of the principle of periodic and
genuine elections” of December 18, 1990, reiterated the point in
“[r]ecognizing that there is no single political system or electoral
method that is equally suited to all nations and their people
: .12 Qualifications such as these are an important conces-
sion to reality and avoid an overly rigid rule which could not be
met in many circumstances and would ultimately be self-defeat-
ing. We may refer to the approach as ‘“the principle of
contextuality.”

The principle of contextuality itself imports that the notion
of a free and fair election in any particular context will not be a
mathematical operation but is perforce a prudential conclusion
based on an appreciation of the total context and, in particular,
of the local political culture. Elections are notoriously untidy
events, incorporating many individuals over a wide area. Even in
the cleanest elections, where the rules of the game are relatively
clear, some violations are to be expected. This is all the more
true when the stakes are high, as they invariably are in national
destiny decisions, and where the temptation to some partici-
pants to cut corners correspondingly increases, and especially so
when there is an expectation that electoral victory will retroac-

12 Enhancing the Effectiveness of the Principle of Periodic and Genuine Elections:
Report of the Third Committee, U.N. GAOR 3rd Comm., 45th Sess., Agenda Item 110,
at 3, U.N. Doc. A/45/766 (1990), quoting G.A. Res. 766, U.N. GAOR, 45th Sess., 69th
mtg., at 457, U.N. Doc. 45/150 (1990).
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tively justify and cleanse any and all delicts committed in secur-
ing it. My point is that there is no bright line rule: The existence
of some violations does not necessarily signal that an election as
a whole was not free and fair. As elsewhere in the law, judg-
ments must be made as to whether the process, in its totality,
attained the applicable standard.

Whenever discretion is authorized, reasonable people may
disagree. The discretionary space that is required in the devel-
opment and application of the free and fair election standard
may itself be the source of some disagreements. For my part, I
believe that whatever the context and political culture in which
a particular election takes place, the key criterion of fairness is
whether all of the contending parties have approximately equal
opportunities to present their cases to a public which, in turn,
may make a free choice. To borrow a term dear to my students,
we are talking about establishing “a level playing field.” The dif-
ficulty is that often one must create the field in a country where
none has previously existed or, if it did, it was landscaped to

incline sharply in favor of the government. Thus I cannot fully -

subscribe to the suggestion made by Garber and the Interna-
tional Law Group that the general feeling of the population as to
whether or not their election was free and fair is always an im-
portant datum in determining an election’s validity. In countries
in which the political culture is unfamiliar with elections, the
subjective appreciation may simply not be congruent with fun-
damental international norms. _

Therefore, even while taking into account variations in local
political culture, we must still determine some general rules as
to what kind of an election process constitutes the basic ele-
ments of being a level playing field. What are the components of
a free and fair election? I believe that Professor Franck is cor-
rect when he says,

The terms inevitably convey different meanings in various politi-
cal cultures but, remarkably, evoke an amply demonstrable de-
gree of convergent expectations.!®

The rich body of electoral observation practice now available

' Thomas M. Franck, The Emerging Right to Democratic Governance, 86 AMm. J.
INT’L L. 46, 90 (1992).

https://digitalcommons.pace.edu/pilr/vold/iss1/1

24



1992] ELECTION OBSERVATION 25

provides a source for clarifying what expectational norms have
emerged, how they have adapted themselves to the diverse cir-
cumstances presented in election observation, and what social
goals animate them. I suggest that there are thirteen factors that
observers must check. For each, past practices and general prin-
ciples accepted by all advanced democratic political systems per-
mit us to infer some (and sometimes substantial) consensus con-
cerning international policy norms. While the contexts in which
the principles are applied may vary, depending on local political
culture and circumstances, the policies themselves should be
constant for each election and thus warrant the appellation of
the international standard of a free and fair election. Let me
briefly set out their dimensions.

1. Fair Maintenance of Security for All Phases

Elections represent an effort to institutionalize, democra-
tize, and pacify what are otherwise violent struggles for power.
In a number of national destiny elections, one or more parties
may try to disrupt the elections or intimidate the electorate,
seeking either to prevent their participation or force them to
support one or another party. Few of the critical elections that
get international observation are free of such violence. But it is
clear that, beyond a certain point, the failure to control such vio-
lence chills individual free choice and contaminates the freedom
and fairness of an election as a whole.

2. Fairness and Appropriateness of the Electoral System

There is a rich political science literature on the compara-
tive effects and advantages of different types of electoral sys-
tems for the various electoral contenders. Where a metropolitan
power is supervising an election in a hitherto dependent terri-
tory and uses a system significantly different from its own elec-
toral system, there may be a suspicion about the motives and
consequences of the choice. At the same time, the social context
and political culture of the territory in which the election is be-
ing conducted may in fact require some adjustment of the elec-
toral process.

The elections conducted by Australia in Papua New Guinea
in 1972, which were observed by representatives of the Secre-
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tary-General of the United Nations, provide an instructive ex-
ample of the types of issues involved. At the time Australia used
a preferential voting system which invalidated ballots where the
order of preference was not marked for all candidates. It was felt
by the organizers of the Papua election that the application of a
strict preferential system would result in an extremely large
number of invalidations, with the result that the poll itself
would be unrepresentative. An alternative “optional preferential
system” also seemed unsuitable. In its stead, a “first-past-the-
post” system was suggested. A United Nations Visiting Mission
in 1968 expressed reservations about the choice:

While the Mission felt that there were drawbacks in the preferen-
tial system, it felt bound to acknowledge that it is probably the
better system to use in the circumstances prevailing in the Terri-
tory. Loyalty to the clan or linguistic group is so strong in New
Guinea that, if the “first-past-the-post” system were used, it
could be expected that the largest clan or language group would
succeed in having its candidate elected in every election even
though that clan or language group would constitute only a small
minority of the total electorate.*

In 1969, a Commission of Inquiry on Electoral Procedures
was appointed by the Australian Administrator of Papua. It rec-
ommended that the optional preferential system that was then
applied be retained since a majority of the people seemed to en-
dorse it. But the Commission’s recommendation was hardly en-
thusiastic. “[T]he understanding of the method of distributing
preferences under the optional preferential system by the aver-
age Papuan and New Guinean was anything but clear.”*® The
Commission decided to remain with this procedure, however, be-
cause it felt that the majority of the inhabitants understood “the
value of distributing preferences” and that “the people trusted
the system and believed in its fairness, even though no deep un-
derstanding existed of its detailed functioning.” The optional
preferential system seemed to be the least undesirable of the al-
ternatives. The Commission’s Report made clear that a majority
of the population was concerned that a “first-past-the-post” sys-

1+ U.N. TCOR, 39th Sess., Item 6 of the provisional agenda, at 9-10, U.N. Doc. T/
1732 (1972).
's Id. at 10.
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tem could lead to an electoral result marked by the preponder-
ance of one particular ethnic group. Ironically, as the Commis-
sion observed, in practice the optional preferential system could
often lead to a “first-past-the-post” result, and indeed in 1968,
in fifty of sixty electorates in which optional preference was the
system, the final result was the same as would have been ob-
tained in a “first-past-the-post” system.!®* The Papuan example
is instructive owing to the recognition on the part of both ob-
servers and electors that the voting method selected would influ-
ence outcomes. In Papua, it would seem, the supervising author-
ities wished to allow for representation of many of the smaller
ethnic and linguistic groups and chose an electoral system
accordingly.

3. Comprehensive Voter Registration Procedures

Registration is a particularly critical event in the electoral
process. The Director of the United Nations Transition Assis-
tance Group (UNTAG) in Namibia wrote to the South African
Administrator General on June 26, 1989,

. . . the Special Representative must at each stage, level and place
satisfy himself that the conduct and the procedure of the voter
registration are fair and appropriate. Moreover, the Special Rep-
resentative will bring to the attention of the Administrator-Gen-
eral his comments and proposals in regard to any aspect of the
voter registration process whenever he thinks that it is necessary.
The Special Representative shall give due consideration to the
way in which the Administrator-General responds to his propos-
als when the Special Representative makes his final determina-
tions on the existence of free and fair conditions for the
election.'”

Even when registration rules are in place and may have
been generally fair, the nature of the national destiny election
may require their adjustment. In the 1965 Cook Islands’ elec-
tions, which were observed by representatives of the United Na-
tions Secretary-General, the New Zealand Parliament reduced
the residential qualifications for voters and candidates to three

¢ Id.
17 Agreement on Procedures in Connection with the Registration on Voters, OFFI-
cIAL GAZETTE EXTRAORDINARY OF SOUTHWEST AFRICA, July 1, 1989, at 2. (No. 5744).
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months for persons who had at some time lived in the Cook Is-
lands for not less than a year. While this would have been odd in
the context of an ordinary election, it made great sense in an
election determining the future status of the territory.'®

In some cases, insufficient records will influence the criteria
used to establish the voter pool. In Togoland, the right to par-
ticipate in the plebiscite was given to persons over twenty-one
who were residing in the territory or had been there for at least
twelve months in the two years preceding. There was no refer-
ence to birth qualifications, which is a recurring characteristic in
most registration statutes, for there were no records of births in
the territory and the use of other official records, such as tax
receipts, would have unduly restricted the voter pool, many of
whose members were not participants in a cash economy.

It is obvious that no matter how fair other procedures may
be, an electoral process would be unfair if the class or category
of those entitled to cast a vote was restrictive and effectively ex-
cluded people who would be affected by the outcome of the vote
and who, by general standards, would be deemed a proper part
of the voter pool. For example, Article 5 of the International
Convention on the Elimination of All Forms of Racial Discrimi-
nation speaks of “universal and equal suffrage” and specifies
that “race, color or national or ethnic origin” are illicit grounds
for restricting participation. Other authoritative documents pro-
hibit sexual discrimination.

I submit that the international election observer should in-
cline to construe the contemporary international standards in
this regard as strictly as possible. The human rights code
prescribes equality between the sexes. Hence, a voter pool that
sought to preclude women from voting ordinarily should, prima
facie, fail the applicable standard. A franchise right based on
minimum property would also be unacceptable, for it would
deny equal treatment to people on the basis of their wealth.
Minimum ages for the right to vote would, one would think, also
be determined by reference to the international code.

On the other hand, even if one can determine a standard for

18 Note by the Secretary-General transmitting a letter dated 13 August 1965 from
the representative of New Zealand, U.N. GAOR 4th Comm., 20th Sess., Annex, Agenda
Items 23 and 24, at 1, U.N. Doc. A/5961 (1965).
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who should be in the pool of voters by reference to international
human rights law, there may still be situtations where the appli-
cation of those principles to particular cases may be highly prob-
lematic. In a fair number of instances, national destiny decisions
must be taken in political cultures that are unfamiliar with de-
mocracy. Sometimes these decisions are taken in traditional cul-
tures where this sort of election could well be the first. Funda-
mental and tightly-woven cultural features, for example, the
subordination of women to men or the substantially reduced
civic rights (if any) of younger males to older males, would, if
applied, reduce the voting pool in a way which fell far from the
international standard. In some cultures, a decision may be
taken by a tribal leader or patriarch, and then dutifully followed
by other members of the group, though some apparently hierar-
chical traditional structures may conceal a good deal of consulta-
tion and even power sharing.'® Under such circumstances, while
features such as traditional power concentrations should be the
target of longer-term social reconstruction, to seek to change
them for a particular internationally-supervised election might
encounter so much resistance that it would be counterproduc-
tive. Indeed, strenuous efforts to induce change might be viewed
as threats to entrenched political elites where power is based on
traditional forms of government, and who might therefore then
seek to undermine the election. On the other hand, not to chal-
lenge such practices may unfairly predetermine the outcome of
the election.

In seeking to resolve this dilemma, practice has shown the
virtue of pragmatic and adaptable solutions to the problem of
voter registration. In place of the application of a single uniform
principle, in most cases of significant conflict, a settlement ap-
pears to have been negotiated among the contending parties in
the election.

4, Candidature

Even when the pool of voters is assembled in ways that
meet international standards, the result may have little effect if

1% See Khanya B. Motshabi & Shereen G. Volks, Towards Democratic Chieftaincy:
Principles and Procedures, in AFR. CusToMARY L. 104 (1992).
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a full range of candidates representing the spectrum of politi-
cally relevant views is not available to the voter. In national
destiny elections, many of which follow long periods of dictator-
ship, candidates who represent key parts of the constituency or
espouse views that are important to some of the voters may be
~ barred by residency requirements which they could not have ful-
filled if they were in exile. In some cases, would-be candidates
who were associated in some way with the ousted regime may be
barred from participation by law.

On the other hand, there have been national destiny elec-
tions in the past several years in which effective restrictions on
candidature did not operate. As a result, the field may be so full
of candidates and small parties that it creates administrative
burdens, problems of allocation of media time and even voter
confusion. In the 1990 Mongolian elections, which were interna-
tionally observed, primaries were conducted to narrow the slate
of nominees. In one race, some seventy candidates had been
nominated. The law required that that number be reduced to
two. The observers noted:

The most significant problem associated with the primary elec-
tion was the general lack of publicly-available information about
the candidates and confusion among voters regarding voting pro-
cedures. This was principally due to the extraordinary number of
nominees and the short time between the nomination period and
the primary election, consisting of approximately one month.
Under such circumstances, it was virtually impossible to educate
the electorate about all of the candidates’ positions, particularly
given the inexperience of the opposition parties, and the electo-
rate, with multi-party elections.?®

Plainly, what is required is a balance between representativeness
of news and a reasonable economy of candidates, in which a field
is presented which is not so crowded that the voter cannot dis-
tinguish the candidates. Obviously, this necessary procedure can
lead to abuse. Whether abuse has in fact occurred in a particular
election will often be a matter of judgment for the observers.

20 INTERNATIONAL HuMAaN RIGHTS Law GRroup, MoNGoLIA IN MiDSTREAM: A FINAL RE-
PORT ON THE 1990 MongGoLiAN ELEcTIONS 10 (1990).
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5. Public Enlightenment: Adequate Opportunity to Campaign
and to Make Positions Known

The whole idea of an election is to provide the voting body
or electorate with an adequate opportunity to inform itself of
the issues and options available to it and to permit it to form an
enlightened opinion. In the simplest sense, this involves the free-
dom of candidates to move about the territory in which the elec-
tion is to be held, to have access to those public spaces where
the electorate can come together to hear views expressed, and to
have the use of those instruments of public communication that

. have been established to convey information to the voters con-
cerning the issues. Where the electorate may not fully appreciate
the gravity of the decision presented in the election, especially in
transitions from some form of colonial control to independence,
the supervising authority often undertakes what in the Cook Is-
lands’ election was called a “public enlightenment program,” us-
ing the available media and structuring access to them in ways
that do not discriminate against any of the competing political
parties.?® The New Zealand authorities prepared a number of
pamphlets including a rather detailed “meaning of the Cook Is-
lands Constitution” as well as a series of radio broadcasts.

In some circumstances, public enlightenment about voting
requires a much more massive educational and even social re-
constructive program. After Gorbachev’s reforms in the former
Soviet Union, an intense discussion within the country ad-
dressed the question of how to conduct future elections.??

The applicable international standard is clearly reflected in
the Peace Agreement achieved in El Salvador between the gov-
ernment and the Farabundo Marti Liberacion Nacional (FMLN)
on January 16, 1992. Chapter VI of the Agreement is entitled,
“Political Participation by FMLN.” Item 6 of this chapter pro-
vides for the “legalization of FMLN as a political party, through

1 Note by the Secretary-General transmitting a letter dated 13 August 1965 from
the representative of New Zealand, U.N. GAOR 4th Comm., 20th Sess., Annex, Agenda
Items 23 and 24, at 10, U.N. Doc. A/5961 (1965).

3 For a discussion of the various experiments that were considered, see Jeffrey W.
Hahn, Power to the Soviets? 38 ProsBLEMs oF CoMmunisM 34 (Jan.-Feb. 1989); Max E.
Mote, Electing the USSR Congress of People’s Deputies, 38 PROBLEMS OF COMMUNISM
51 (Nov.-Dec. 1989).
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the adoption of a legislative decree to that end.”?® Item 7
provides: :

Guarantee that FMLN will be able to conduct its activities nor-
mally when it becomes a political party, meaning:

(a) Freedom to canvass for new members;

(b) The right to set up an appropriate infrastructure (premises,
printing works, etc.);

(c) Free exercise of the right of assembly and mobilization for
FMLN leaders, activists and members;

(d) Freedom for FMLN to purchase and use advertising space in
the mass media.*

Item 4 provides for the “granting of licenses for FMLN mass
media.”?®

Providing adequate opportunity to campaign and to make
messages known is sometimes a complicated matter. Where the
security situation in certain parts of the territory is uncertain,
. the government or the military which may support one particu-
lar party or faction may try to bar opposition campaigning on
the ground that security cannot be assured. Sometimes this may
be true, sometimes not. The El Salvador Peace Agreement of
1992 offers one solution to this problem: the chapter concerning
political participation by FMLN deals explicitly with the need
for special security measures for the FMLN leadership.

6. Access to the Media Insofar as They Exist and Fairness in
Reporting

In relatively small communities, a candidate may be able to
get his or her message across to the electorate by a sequence of
face-to-face discussions to small groups or even in one-on-one
unmediated exchanges. But the nature of mass society is such
that the presentation of views of an individual to the electorate

33 U.N. SCOR, 46th Sess., Agenda Item 31, at 39, UN. Doc. A/46/864; S/23501
(1992).

* Jd.

= Id.
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must normally be accomplished through some indirect medium.
Hence, the extraordinary importance of the mass media in a free
and fair election, and the concomitant development of national
“fairness” and “equal time” doctrines and their subsequent in-
corporation into international electoral standards. Where one
party or faction controls all the newspapers or all of the televi-
sion stations and does not provide meaningful opportunities to
other factions to present their views to the electorate, a serious
election pathology occurs. For example, among the many defects
marring elections held in the socialist dictatorships of Eastern
and Central Europe during the Cold War, control by the com-
munist party of the media and its attendant monopoly over the
shaping of images of reality and options for choice were perhaps
most egregious in rendering such elections meaningless rituals.

International standards for media coverage are well illus-
trated in the instructions the Secretary-General of the Organiza-
tion of American States gave to his observers in the Nicaraguan
observed election of 1990. Nicaragua has a rich diversity of
newspapers with different political orientations. The broadcast
media, however, tended to be government controlled. Hence, the
Secretary-General instructed that:

Radio and television broadcasts both in Managua and in the vari-
ous regions should be closely monitored and special attention
should be given to news coverage, particularly the extent of that
coverage. The observers in Managua should also respond to com-
plaints of interference with ten-minute programs presented by
the various political parties.

Because the three daily newspapers represent distinct political le-
anings, it is not so important to assess the neutrality of their news
content. Still, any attempt at censorship or interference with a
newspaper’s activities will call for an immediate investigation.”®

Media were deemed so critical to this election that the four
Presidents of the other Central American Republics took special
notice of then President Ortega’s commitment to reform “elec-
tion laws and legislation governing the expression of thought, in-
formation and public opinion so as to safeguard the organization

8 Second Report on the Observation of the Nicaraguan Electoral Process July 13 to
November 3, 1989, OEA/Ser.G CP/INF.2850/89 add. 1, Appendix 1, at 36 (1989).

33



34 PACE Y.B. INT'L L. [Vol. 4:1

and political activities of the parties in the broadest sense possi-
ble.”?” In addition, the Secretary-General of the Organization of
American States issued a special report on observation of the
passage of the electoral and mass media laws.?®

Views will differ on how strictly the fair and equal standard
should be applied. The Organization of American States Obser-
vation Mission to the elections in Nicaragua in 1990 was particu-
larly successful in inducing government compliance with inter-
national standards concerning this phase of the electoral
process. In its third report on observation, the Organization of
American States Observer Group criticized televised electoral
programing for failing to provide “a spontaneous and balanced
presentation of the different views and arguments.” The Observ-
ers subsequently called a meeting of the political parties and of
representatives of the Sandinista television system to arrange
changes in program format. It was agreed that, in addition to
presentations already available to the parties, debates would be
presented between two of the ten contending parties each Tues-
day and Thursday. The format of the debates and the time al-
lotted to each speaker were prescribed, as were the time limits
for questioning. In light of the international scrutiny, the moder-
ator was careful in conducting the debates. There was general
agreement that the fairness of this aspect of campaigning
sharply improved after these agreements.

Control of television is valuable in election campaigns, be-
cause there can be latent or subliminal campaigning and adver-
tising in the guise of how news is presented and which matters
are selected and which suppressed in routine coverage. Initially,
there was a report of Sandinista slanting of news, but after the
fourth report of the Organization of American States, that situa-
" tion appeared to have improved as well.?® The Organization of

27 Report of the Secretary General on Observation of the Passage of the Electoral
and Mass Media Laws of Nicaragua and the Agreement on the Privileges and Immuni-
ties of Observers of the Nicaraguan Election Process, OEA/Ser.G CP/INF.2850/89, at 2
(1989). |

8 Report of the Secretary General on Observation of the Passage of the Electoral
and Mass Media Laws of Nicaragua and the Agreement on the Privileges and Immuni-
ties of Observers of the Nicaraguan Election Process, OEA/Ser.G CP/INF.2850/89
(1989).

2 Fourth Report on Observation of the Electoral Process in Nicaragua during the
period from January 1 to February 15, 1990, OEA, at 1-2 (1990).
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American States observers also directed their attention to how
radio was being used, and towards ensuring general availability
of access to the published media for all of the parties.

Even when media are generally available to various parties
and candidates, the message does not always get across to the
_electorate. In the United States, which boasts an unparalleled
media network, a “thorough’ airing of the substantive issues in
important elections is sometimes less than thorough. Indeed,
negative advertising and carefully crafted “sound bites” can ob-
scure the critical issues. Perhaps because of the gravity of the
issues, however, this problem appears to be less severe in the
national destiny decisions that have been observed.

7. Opportunities for Popular Participation in Campaigning

Electoral campaigns, particularly in large states, involve
perforce the mobilization of the efforts of many individuals to
prepare materials, assemble voter lists, deliver information to
voters, assist in bringing voters to polls on election day, and so
on. The observers must therefore scrutinize such issues as
whether impediments, restrictions, or favoritism are at play in
access to public transportation, and whether the transportation
system is in operation on days when opposition parties hold
their political rallies. It may be necessary to determine whether
government buildings are being used to support prohibited par-
tisan undertaking. Along with popular participation, many elec-
tioneering activities require the expenditure of often considera-
ble sums of money.

In some systems, the community, through the government,
contributes sufficient funds to each group deemed a significant
contender to enable it to engage in many of the activities we
have already considered. In many other systems, however, pri-
vate campaign contributions are indispensable bases for any
would-be candidate. Election observers must therefore be sensi-
tive to instances, as in a number of prior elections, where cam-
paign contributions to an opposition party lead to harassment
by the tax authority, or opposition parties are denied a variety
of economic privileges that are controlled by the state. In addi-
tion, failure to provide adequate police protection may lead to
the intimidation of individuals who wish to contribute time to
the candidate or party of their choice.
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8. Foreign Participation in Observed Elections

Alongside attempts by ruling governments or parties to re-
tain power by distorting the electoral process, foreign govern-
ments may also try to influence local elections by a variety of
strategies above all through the introduction of substantial
funds into the electoral process for one or several parties.

In 1989, for example, the Noriega Government of Panama
protested to the Permanent Council of the Organization of
American States about an alleged secret contribution of ten mil-
lion dollars by the United States to the Panamanian opposition
two weeks prior to the elections. The Panamanian Government
also alleged that a State Department official was using advanced
electronic equipment to disrupt communications in Panama.?®
Another instance of widespread foreign participation took place
in the Nicaraguan elections in 1990. Here, the Sandinistas re-
ceived more than $400,000 of in-kind contributions, compared to
$200,000 of in-kind contributions to the Contras. In addition to
the in-kind aid, however, the Contras received almost two mil-
lion dollars in cash from the Agency for International Develop-
ment and the National Endowment for Democracy, while the
Sandinistas received only approximately $420,000 in outside
cash contributions. While Elliott Richardson and President
Carter, as well as the Secretary-General ultimately negotiated
various formulas that divided up the monies among the various
parties, the introduction of these outside funds was a matter of
great controversy.

Part of the difficulty of appraising the effect of the intro-
duction of foreign funds on a free and fair election is that it is
often difficult to establish a direct causal relationship between
the disbursement of funds and how voters behave. Some voters
may change their votes for money. Others use the money to rein-
force or “reward” a choice they would have made in any case.
Curiously, more indirect uses of money may have more ‘“direct”
consequences. An elaborate media budget appears to enhance
the opportunities of a party or candidate. A critical question for

3¢ Note from the Permanent Mission of Panama transmitting the Declaration made
by His Excellency the President of Panama with Respect to the United States Govern-
ment’s Interference in the Panamanian Election Process, OEA/Ser.G CP/INF. 2822/89
(1989).
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the observer will be whether the foreign funds act to equalize
the contending parties’ positions or whether they substantially
increase the capacities of one contender over the others. In the
first instance, the effect of the funds is to give the greatest
choice to the voter. In the second, it is exactly the opposite.
An optimum arrangement would be one in which national
funds are distributed entirely by an international organization
which is playing a supervisory or observational role. In Nicara-
gua, for example, the Organization of American States group
launched a substantial civic education campaign which was fi-
nanced by Canada, Norway and Sweden without any complaints.

9. Fair Districting and Parliamentary Structure

The incorporation of a number of smaller, relatively autono-
mous political units within an overarching political community
is a common technique of modern representative democracy. If
done fairly, it can enhance opportunities for individual partici-
pation and influence in the political process. It may also be a
technique for balancing and restraining the concentrations of
power that can arise in a single, superordinated structure or
elite. Boundaries of inferior political units may be established
geographically or structurally as will be explained in a moment.
The way in which boundaries are drawn between constituent
parts within a unitary state, or between the component and pe-
ripheral parts of a federal system, can have great influence on
the relative value of the individual vote. In particular, the pres-
ence of inferior political units can induce existing governments
to engage in gerrymandering, the manipulation of the bounda-
ries of different voting districts in ways that will unduly influ-
ence the outcome of the election so that they discriminate in
favor of the gerrymanderer.

The electoral strength of disadvantaged groups may also be
diluted by creating different types of parliamentary structures.
In South Africa, the apartheid system established a tripartite
legislature, divided into three houses according to race. This was
deemed to violate international election law. In Resolution 45/
150 of December 18, 1990, the Third Committee of the General
Assembly, in its resolution on enhancing the effectiveness of the
principle of periodic and genuine elections, stated:
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(T]hat the tricameral parliament established under the system of
apartheid is a gross violation of the principle of universal and
equal suffrage and has been overwhelmingly rejected by the inter-
national community.®!

Special problems of districting can arise when a nation has
been disrupted by civil war for a lengthy period. In the United
Nations’ supervision of the Cambodian elections, the Report of
the Secretary-General of February 19, 1992 intended to help im-
plement the framework established by a peace Agreement that
calls for an election on a provincial basis, states:

Owing to the significant demographic changes that have occurred
since the last systematic and comprehensive census was carried
out, adequate statistics regarding the size and the location of the
Cambodian electorate are not available. Accordingly, the alloca-
tion of seats in the Constituent Assembly per province should be
made only after registration of voters has been completed, it be-
ing understood that each province would elect at least one repre-
sentative. By waiting until the registration of voters has been
completed, a more consistent ratio of voters per representative in
the Constituent Assembly can be ensured.®?

To be sure, the drawing of electoral lines will always have
some consequences, not all of which violate the free and fair
standard. The evaluation of whether or not districting is satis-
factory depends on the values sought to be elected. Where eth-
nic or language communities are deemed to be legitimate politi-
cal units, lines that enclose them in single districts and enhance
their ability to elect a co-ethnic may be considered lawful. In
systems which eschew such ethnic identifications, any line draw-
ing that reduces or enhances the relative value of one voter
against another because he or she is found in a district with
more or less electors, is unsatisfactory. But the international le-
gal system is, itself, unresolved on the basic question of whether
ethnicity is a factor to be taken account of or resolutely ignored
in internationally observed elections.

At this moment, the National Assembly in Taiwan is meet-

31 Enhancing the Effectiveness of the Principle of Periodic and Genuine Elections,
G.A. Res. 766, U.N. GAOR, 45th Sess., 69th Mtg., at 457, U.N. Doc. 45/150 (1990).

32 G.A. Res. 1514, U.N. GAOR, 15th Sess., Supp. No. 16, at 6, U.N. Doc. A/4684
(1960).
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ing in Taipei to consider constitutional amendments. One sub-
ject on the agenda is the method of electing the President. The
government party, the Kuomintang (KMT), is pressing for elec-
tion through an electoral college based on United States’ prac-
tice. The opposition calls for direct popular election. The electo-
ral college is widely, though not unanimously, viewed as an
anachronism in the United States, and its importation and ap-
plication in a small country like Taiwan would give the gov-
erning party enhanced opportunities to create districts and oper-
ate within them in order to influence who would emerge as the
elector. The electoral college proposal therefore strikes me as a
modern example of structural gerrymandering, for it would vio-
late principles of equality without any corresponding gain in ad-
ministrative efficiency.

A special problem of electoral districting can arise in coun-
tries where there is a general conscription system and periodic
reserve service requirements. In such cases, international observ-
ers must determine whether the government is abusing its power
by calling up reservists and using military discipline to try to
influence how they vote or by moving reservists about the coun-
try, shifting them to districts where their votes will either sub-
stantially help a government candidate or the absence of their
vote in their normal residence will be beneficial to the govern-
ment. The 1990 Nicaraguan election provides a good example of
alleged call-ups of this sort.3?

10. The Neutrality of the Supervising Mechanism

After the desired procedures and requisite criteria have
been established for an electoral system, there remains the need
for a mechanism for control and ongoing appraisal, since without
such a mechanism, electoral laws remain mere words that the
more powerful forces in the system can skew to favor
themselves.3*

In modern political systems, elections are controlled by a
network of institutions, including electoral commissions often

3% Second Report on the Observation of the Nicaraguan Electoral Process (July 13
to November 3, 1989), OEA/Ser. G CP/INF.2850/89 add. 1, at 11 (1989).

3¢ See generally W. MiCHAEL REISMAN, SYSTEMS OF CONTROL IN INTERNATIONAL ADJU-
DICATION AND ARBITRATION (forthcoming 1992).
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arranged hierarchically from national to local levels, by legisla-
tures which establish policies and legal instruments to govern
elections, and by courts to which parties may resort when they
believe that certain aspects of the control system have not been
effective. The specific nature of the supervisory and control sys-
tems is not uniform in all modern democracies, and no country’s
system may be taken as the sole model for international election
observation.

Obviously, the supervisory and control mechanism must be
neutral. Neutrality may be achieved by the selection of individu-
als known for their personal integrity and probity. But because
neutrality in national destiny decisions is a rare commodity,
more often the desired degree of neutrality is achieved by com-
posing the supervisory mechanisms of acknowledged representa-

_tives of the different factions in such a way that they balance
each other out. When the United Nations supervises an election,
as in Cambodia or Western Sahara, it acts as the control author-
ity. But since the United Nations personnel are composed of na-
tionals of other states, the personnel of the control authority
must be composed carefully, lest the neutrality of the United
Nations be called into question. Thus, to take a hypothetical ex-
ample, a United Nations official who is a national of a state un-
connected with the country or territory in which an election is
being supervised might be asked to recuse himself if he were
married to a national of a state with an interest. As in other
areas of the law, it is important not only that justice be done,
but also that it be seen to be manifestly done.

The issue of neutrality arose in the 1972 elections in Papua,
New Guinea. Australian officials had decided to establish voter
identification tribunals which would be convened at polling
places to decide questions about the eligibility of someone put-
ting himself forward as a voter. The officers charged with estab-
lishing these tribunals “were directed to consult local govern-
ment councils, candidates, political parties and any other

interested persons or organizations before making the appoint--

ments, to ensure that those who were selected to sit in the tribu-
nal would be acceptable to all parties concerned.”s®

3 U.N. TCOR, 39th Sess., Provisional Agenda Item 6, at 13, U.N. Doc. T/1732
(1972).
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The question of the neutrality of the supervisory and con-
trol mechanism of an election was also acute in early phases of
the 1990 electoral process in Nicaragua. Under the Tesoro Beach
Accords, Nicaragua was obliged to establish an electoral branch
with balanced participation of Sandinistas and Contras. After its
establishment, the Contras claimed that it was heavily stacked
in favor of the Sandinistas. The President was a Sandinista. In
response to objections, the government agreed to establish a
seven-member advisory board, but it was alleged that the
Sandinistas stacked that by appointing representatives of par-
ties that were essentially under its control. As a result, the oppo-
sition representatives refused to take their seats on the Board.®®

A second fundamental requirement for an electoral control
mechanism would appear to be an effective review or appeal sys-
tem. If there is a national electoral commission, operating under
a statute, there must be some sort of judicial instance which can
review allegations of improper behavior by the commission itself.
Where the court system is not believed to be sufficiently neutral,
a special electoral court constructed so as to achieve neutrality
may be necessary.

11. "Appropriate Polling Procedures

The procedures for polling must fulfill a number of different
requirements. From the standpoint of the voter, the act of selec-
tion must be completely private and secret so that the voter is
under no constraint or fear. As basic and obvious as this guaran-
tee seems, it is not always fulfilled. In the 1987 Constitutional
Referendum in Haiti, which was observed by many human
rights groups, the absence of secrecy was noted in at least one
voting district. In many of the polling places in Cap Haitien,
voters could not cast a secret ballot, apparently because the en-
velopes into which ballots were to be put before they were in-
serted into the ballot box had not been delivered. Even where
there were envelopes, voters sometimes cast their ballots pub-
licly, though this was not always through the connivance of the
government. The observers who noted this practice reported,

3 Matthew Frumin & Nancy Perkins, International Human Rights Law Group, Pre-
liminary Report on the Upcoming Nicaraguan Elections Report on the February 25, 1990
Nicaraguan Elections 22-24 (1990).
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however, that none of the voters criticized the fact that secrecy
was not ensured.?’

In many national destiny elections, one of the contending
political forces will often have effective control of the state appa-
ratus. If it also has a record of intimidation, the opportunities
for a free vote are substantially reduced. The technical problem
here is more than secrecy at the moment of the balloting. The
voter must be assured that there is no way of determining before
or after the casting of the ballot how he or she voted.

In some cases procedures that are adopted to ensure accu-
racy may undermine secrecy. In the Organization of American
States observed elections in Costa Rica in 1990, the voter was
required to place his right thumb print in the column for the
candidates of the party of his preference. There did not appear
to be a central fingerprint file in Costa Rica at the time, but the
mission still noted that this could not help but have some effect
on the secrecy of the balloting. It recommended that the system
be revised in the future,®® but did not hold that the election as a
whole to be less than free and fair.

At the same time, the environment around the polling sta-
tion must be sufficiently open to allow monitoring by the differ-
ent parties in the election. As the 1991 Organization of American
States Secretary-General’s report on the observation of the Suri-
name election states:

Among the aspects of election day Observers were asked to pay
particular attention to whether or not political organizations had
representatives at the polling stations. Such participation in itself
serves as a check on the electoral system and helps to strengthen
the process.3®

Here, as in so many other areas, Justice Brandeis’ famous apo-
thegm that “sunlight sanitizes” applies. The more monitoring by
different groups, the more likely that this phase of the election
will meet international standards.

37 See generally National Democratic Institute for International Affairs and Na-
tional Republican Institute for International Affairs, Toward a Democratic Haiti: A Re-
port on the Constitutional Referendum of March 29, 1987 and the Electoral Process in
Haiti (1987).

38 OEA/Ser.G CP/INF.3192/91 13 November 1991, at 19-20.

3 OEA/Ser.P AG/Doc.2537/90, 20th Sess., 2 May 1990, at 24.
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In the appraisal of appropriate polling procedures, some
flexibility is required. Elections, even in systems in which they
are routine events, involve the coordination of many individuals
and groups. A slip-up anywhere can slow the process down. In
the evaluation of whether or not this part of an election was so
flawed that it undermined the free and fair character of the elec-
tion as a whole, some flexibility is required. For example, in the
Organization of American States monitored election in Hondu-
ras in 1989, a number of incidents disrupted the polling. Some
polling places opened late because of an insufficiency of indelible
ink for marking the fingers of those who had voted. The election
law allowed the Chairman of the poll officials to make up for
delays in opening the polls, by extending voting time up to one
hour. But the radio announcement of this provision during the
voting caused confusion in some polling places, since it was un-
clear whether it applied to all polling places or only to those that
opened late. The Organization of American States mission noted
that “in spite of the safeguards instituted and the orderly way in
which the elections were carried out, there were some disputes
about the mechanics of the election procedures.”*® But this and
other problems did not affect the legitimacy of the elections.*}

Where road communications are primitive and the popula-
tion is widely dispersed, special balloting methods may have to
be instituted. In the 1990 Mongolian election, Election Commis-
sion officials utilized a procedure of traveling ballot boxes which
were taken to hospitals in remote rural areas. Such a procedure
may be an economic solution to the problem if there are poll
watchers accompanying the officials at all times. In the 1990
Mongolian elections, that did not always appear to be the case.*?

Another important but often overlooked feature of a fair
polling process is the timing, in terms of agricultural or migra-
tory cycles, of the polling. In territories where migratory pat-
terns take critical parts of the population far from sedentary
centers, the polling itself may have to become peripatetic or the
timing of polling may have to be adjusted so that those nomadic

4 JId. at 8.

41 Id. at 9.

42 INTERNATIONAL HUMAN RiGHTS LAaw GrouP, MONGOLIA IN MIDSTREAM: A FINAL RE-
PORT ON THE 1990 MonGoLIaN ELEcTIONS 11-12 (1990).
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peoples will be able to vote. The Secretary-General calculated
these considerations with care for the Cambodian election:

Weighing carefully a large number of considerations, not least of
which are the agricultural and migratory cycles that result from
climatic conditions in Cambodia, it is felt that polling should be
held in late April or early May 1993, shortly after the Cambodian
New Year, when the majority of Cambodians are expected to be
gathered at their respective home locations. The duration of the
polling period should be no longer than three days at the most, on
the understanding that there should be a single day of polling
only in any one location, and that no ballot counting would take
place prior to the final day of voting in all locations.*®

The problem may prove to be even more daunting in Western
Sahara.

12. Adequate Ballot Counting Procedures

All of the prior procedures would be drained of significance
if the results of the election were tampered with. The stuffing of
ballot boxes, replacing ballot boxes with others, destruction or
loss of particular boxes and other such gimmicks have been com-
mon in elections everywhere. To insure the accuracy of the
counting, ballot counting must be open, available to the
monitors of different contending parties and factions in the elec-
tion, and subject to some authoritative review. In the ideal situa-
tion, ballot counting is conducted at the place of polling as soon
as polling is concluded. Representatives of each party and fac-
tion are present to act as monitors, and international observa-
tion is also possible. Each ballot is examined by all of the inter-
ested parties before it is tallied. The results in each polling place
are then certified by those present and transferred to the central
electoral headquarters where all of the results from all of the
polling places in the territory are totaled. Even in circumstances
where there are insufficient resources to implement fully this
standard, as much as can be done, should be done.

In some past national destiny elections, ballot counting pro-
cedures have presented specially acute problems. Where there
have been few elections before and the political culture is not

* U.N. SCOR, at 9, U.N. Doc. $/23613 (1992).
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familiar with this technique, the mechanics of vote counting se-
lected may prove to be the weak link in a fair election. In the
1988 National Assembly elections in the Republic of Korea,
which were observed by a number of human rights groups, the
Korean Catholic organizations filed a lawsuit after the election
alleging that the computer program used by the election author-
ity, which had been prepared by a U.S. company, had been pur-
chased by the government party.

The program was allegedly designed to generate a two million
vote margin of victory in the event of a three- or four-candidate
race, and a four million vote margin in a two-candidate race. Ulti-
mately, the DJP’s Roh Tae Woo won by two million votes in a
four-candidate race. That the Democratic Justice Party (DJP),
rather than Korean Broadcasting Service (KBS), purchased the
computer program strengthened the implication in the minds of
some Koreans of a conspiracy to fix the election returns by com-
puter fraud.*

13. Implementation of Results

It would seem obvious that the results of an election must
be implemented with full fidelity. A dictator who allows elec-
tions to be held and agrees to implement them on the condition
that he likes the results is hardly conducting a free and fair elec-
tion. Unfortunately, this has happened. Public international
condemnation has not been a constant factor. The political rea-
sons which enter into such calculations are understandable if
nonetheless deplorable. More puzzling is the general failure of
some NGOs that engaged in observation of those elections to fol-
low-up and to issue appraisals of the extent, if any, of the imple-
mentation of the election. The International Human Rights Law
Group is an outstanding exception. It follows up, often examin-
ing in great detail the extent of implementation.*®

* Craig S. Kramer & Michele M. Lee, International Human Rights Law Group, The
April 26, 1988 National Assembly Elections in the Republic of Korea 28-29 (1989).

# See Matthew Frumin & Nancy Perkins, International Human Rights Law Group,
Interim Report on the Nicaraguan Elections and Issues Concerning the Transfer of Po-
litical Power (1990) (examining the Amnesty demobilization, transfer of control of the
army and police, changes in the control of the media, disposition of property and desta-
bilizing action by party cadres).
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In Suriname, an internationally supervised and certified
election appeared to be implemented. But the military that had
controlled the country before the election continued to be the
dominant force. The elected government was unable to exercise
full power and carry out the wishes of the people. Hence, the
election was not implemented in any real fashion. The regional
and international organizations that participated in the observa-
tion of this election decided to ignore this result. Unfortunately,
it became impossible to pretend otherwise when the former dic-
tator seized power again.*®

The most melancholy case I know of in this regard occurred
in Panama in 1989. Under international pressure, the then-dic-
tator, Manuel Antonio Noriega, allowed internationally super-
vised elections to be conducted. The results were against
Noriega’s candidate. The electoral commission candidly admit-
ted, after the fact, that it had falsified the results because it con-
cluded that an accurate statement would have led to a military
coup and violence. Oddly, this statement, which was quoted in
full, was included in the report of the Inter-American Commis-
sion on Human Rights without any accompanying note of con-
demnation! In some instances, the implementation of an election
that was free and fair may require commitments by other coun-
tries to respect the results. For example, a neighboring country
that has territorial claims or fears that a party might come to
power in its neighbor that may have territorial claims on it or a
neighboring state that is providing haven for insurrectionists or
an exile government may have to commit itself to respect the
results of the election in the proximate country. This was, to
some extent, the situation prevailing in the Namibian case. In
the Five Power letter to the President of the Security Council,
on April 10, 1978, the Permanent Representatives to the United
Nations of Canada, France, the Federal Republic of Germany,
the United Kingdom, and the United States concluded:

Neighbouring countries shall be requested to ensure to the best of
their abilities that the provisions of the transitional arrange-
ments, and the outcome of the election, are respected. They shall

*¢ Suriname Voters Give a Strong Rebuff to Military, N.Y. TimMEs, Nov. 27, 1987, at
Al13; Howard W. French, Suriname, in Army’s Ever-Tighter Grip, Skids from Tranquil-
ity to Turmoil, N.Y. TiMEs, Oct. 21, 1990, at 3.
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also be requested to afford the necessary facilities to the United
Nations Special Representative and all United Nations personnel
to carry out their assigned functions and to facilitate such mea-
sures as may be desirable for ensuring tranquility in the border
areas.*’

The success of the Namibian elections more than a decade later
depended in no small degree on changes in policy and attitude
on the part of the governments of South Africa, the Soviet
Union and through it Cuba with attendant changes in Angola.
Insistence by the world community that the results of an
internationally supervised election be accepted by the power
process within the state in which the election took place is criti-
cal. Internationally observed elections that are not implemented
are worse than elections that never took place, for they under-
mine the very belief in the efficacy of elections and the relevance
of international law. International commitments to democracy
that do not insist upon compliance with popular referenda mean
little. In June, 1991, the Organization of American States issued
the so-called “Santiago Declaration,”*® in which it confirmed its
commitment to democratic government and agreed to convene
foreign ministers in any case in which an elected democratic
government was forcefully overthrown. The commitment was to
be tested quite soon. In late September, President Aristide of
Haiti, who had been elected in an internationally observed elec-
tion which was unanimously confirmed to have been free and
fair, was overthrown by the military. The Santiago Declaration
was applied and Foreign Ministers met at the Council of the Or-
ganization of American States in a special session, and a sanc-
tion program was put in place. The efficacy of a sanction-based
strategy, however, against targets who — like the Haitian mili-
tary -— are not rational economic actors but rather opportunistic
thugs was immediately placed in doubt. After wreaking great in-
jury on the Haitian economy and increasing the covert migration
of Haitians from the country, the sanction program was finally
unilaterally restructured by the United States. The military are
still in power in Port au Prince. Aristide is still in Caracas.

47 U.N. SCOR, at 5, para. 12, U.N. Doc. S/12636 (1978).
s The Santiago Commitment to Democracy and the Renewal of the Inter-American
System, OEA/AG-Res. 1079 (XXI-0/91), 4 June 1991.

47



48 PACE Y.B. INT'L L. [Vol. 4:1

The Haitian example shows how a real international com-
mitment to the results of an election must involve a commit-
 ment on the part of the world community to use force when it is
the only way of vindicating a national election that it has under-
taken to observe and certify. The notion that national sover-
eignty precludes such a use of force is patently absurd, for it
uses the word sovereignty to oppress the people of a country and
to protect those who have violated a people’s internationally rec-
ognized rights to choose, in an election that is free and fair, their
own government.

CONCLUSION

At the moment, it appears that human rights has become an
important strut of international politics. While that happy de-
velopment could be reversed, if it continues, we may expect
more international election observation by both governmental
and non-governmental organizations. Individuals and private
groups have done much to create and develop this means of im-
plementation of human rights. I hope this discussion today will
encourage some of you, too, to carry this important work to a
new and better stage.
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