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absence of such factors, when a tenant defaults and the lease provides
for forfeiture, the landlord’s right to assert the forfeiture might be
expected simply to follow: agreements which are intended to be
binding ought, in general, to be enforced. And sometimes courts have
simply so held. 4% Indeed, if effect is not given to the conditions on the
tenant’s rights under a forfeitable lease, the limited estate!! which was
originally transferred to the tenant will be enlarged, in effect, at the
landlord’s expense.142

Furthermore, nonenforcement of the forfeiture may also mean that
the offending tenant’s limited estate!43 will be enlarged at the
neighboring tenants’ expense. For if denial of forfeiture relief means

often get mixed together with (or inappropriately substituted for) substantive grounds for
nonenforcement. See note 190 and text accompanying notes 160-68 infra.

140. E.g., School Dist. RE-2(J) v. Panucci, 30 Colo. App. 184, 490 P.2d 711 (1971); First
Nat’l Stores, Inc. v. Yellowstone Shopping Center, Inc., 21 N.Y.2d 630, 638, 237 N.E.2d 868,
871, 200 N.Y.S.2d 721, 725 (1968) (the “[s]tability of contract obligation must not be undermined
by judicial sympathy.” (emphasis omitted)); Mobil Oil Corp. v. Burdo, 69 Misc. 2d 153, 159, 329
N.VY.S.2d 742, 750 (Dist. Ct. 1972) (“rights . . . may not be based on a consideration of the
equities if . . . fixed by the plain language”); Caranas v. Morgan Hosts-Harry Hines Boulevard,
Inc., 460 S.W.2d 225, 229 (Tex. Civ. App. 1970); see Feist & Feist v. Long Island Studioes, Inc.,
29 App. Div. 2d 186, 287 N.Y.5.2d 257 (2d Dep't 1968); Dunklee v. Adams, 20 Vt. 415, 421
(1848).

Unsurprisingly, the principle that agreements ought to be enforced if intended to be binding
usually seems to find expression in forfeiture cases only where the court is disposed to uphold the
forfeiture being asserted. Query, however, does not the general judicial hostility to forfeiture
indicate that the contrary presumption is more appropriate with respect to forfeiture agreements,
viz., that forfeiture agreements ought not, in general, to be enforced in the absence of special
factors? If such contrary presumption were more appropriate in the case of forfeiture agreements
(and no position on the question is taken here), it is submitted that one special factor supporting
their enforcement would be a purpose of controlling tenant conduct for the benefit of the greater
number of tenants.

141. To the purist, it might be preferable to talk of a “limited interest” rather than a “limited
estate” in this context. For insofar as the forfeiture is predicated upon a condition (subsequent)
rather than a conditional (special) limitation (see note 118 supra), the tenant’s estate is not
technically limited by the defeasance provision, though it is subject to being cut off. See
Goldstein, Rights of Entry and Possibilities of Reverter as Devices to Restritt the Use of Land, 54
Harv. L. Rev. 248, 274-75 (1940). Realistically, though, the distinction is “nonsense.” Id. at 274.

142, In an analogous context, one court has recently observed that “while equity does
traditionally disfavor forfeitures, it does not license judicial eradication of rights . . . clearly
vested by the contracting parties as part of their bargain.” Kama Rippa Music, Inc. v.
Schekeryk, 510 F.2d 837, 843-44 (2d Cir. 1975) (licensing of intellectual property).

Of course, such enlargement of the tenant’s estate might, under certain circumstances, be
proper despite the implicit expropriation of one private interest {the landlord’s) in favor of another
private party. The presence of some of the factors mentioned in note 139 supra would, for
example, justify such an enlargement with no violence at all to established notions of justice.
Nonetheless, it is important to recognize such enlargement {and expropriation) for what it is when
deciding whether or not, in a particular case, it is to be countenanced as the lesser evil.

143. See note 141 supra.
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that no effective relief is available,!44 then the offending tenant will
succeed in appropriating an excessive share of the common environ-
mental asset!4S which was supposed to be shared by all tenants. 146

Nonetheless, forfeiture agreements have not been enforceable in the
courts to the same extent as other agreements. The reasons why they
have not may be divided into two general categories. First, there are
reasons for nonenforcement which are applicable to agreements gener-
ally but which, in the context of forfeiture agreements, seem to receive
stricter application than they do in other contexts. Among these one
might list waiver, strict construction against the draftsman and failure
to perform what is, broadly speaking, a condition precedent to the
agreed remedy. Secondly, there are reasons for nonenforcement of
forfeitures which are somewhat special to the forfeiture remedy even
though they may sometimes apply to other types of agreements as
well. 147 These special reasons for nonenforcement remain (reflecting
their origins) characteristically equitable in their nature. They reflect
equity’s early concern with the disproportionate hardship of allowing
the enforcement of certain agreements valid at law, and they include (i)
the adequacy of the tenant’s actual performance, or of damages, to
protect the landlord’s bargain and (ii) the relative hardship which
would result from a forfeiture compared with the hardship to others as
a result of a substantial noncompensable breach of the particular lease
requirement.

These limitations on the enforceability of the forfeiture remedy will
be discussed in turn below.

b. Limitations on Forfeiture Which Ave Applicable to Agreements
Generally

Forfeiture as a remedy for lease violations is frequently described by
the courts as being “harsh” or “drastic,”’4® a subject of judicial

144. See note 46 supra and accompanying text and section III{B)(1) supra.

145. See notes 9 & 10 supra and accompanying text.

146. The situation would be little different from one in which a tenant partitioned off a
portion of a common area for his own exclusive use.

147. Sometimes their application to other types of agreements may be under another name,
e.g., “unconscionability,” or may be appropriate only for particular remedics, e.g., specific
performance or an injunction.

148. E.g., Fritts v. Cloud Oak Flooring Co., 478 S.W.2d 8, 11-12 (Mo. Ct. App. 1972); Feist
& Feist v. Long Island Studios, Inc., 29 App. Div. 2d 186, 191, 287 N.Y.S.2d 257, 262 (2d Dep't
1968) (dissenting opinion); Moss v. Hirshtritt, 60 Misc. 2d 402, 406, 303 N.Y.S.2d 447, 451-52
(N.Y. City Civ. Ct. 1969); Bernstein v. Bernstein, 210 N.Y.S. 539, 540 (Sup. Ct.), rev'd on other
grounds, 214 App. Div. 790, 210 N.Y.S. 539, 541 (2d Dep’t 1925), aff’d per curiam, 243 N.Y.
559, 154 N.E. 604 (1926). But cf. First Nat’l Stores, Inc. v. Yellowstone Shopping Center, Inc.,
21 N.Y.2d 630, 638, 237 N.E.2d 868, 871, 290 N.Y.5.2d 721, 725-26 {1968) (“Should we hold
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“abhorrence.”!#? Courts do not always articulate their reasons for these
views of forfeiture, often offering vague comments such as * ‘[t]he
continuation rather than the extinction of grants is favored,’ "!5¢ “ ‘the
right to retain property . . . is . . . sacred,’ "15! or “the law provides
other remedies more consonant with justice.”!52 Harshness, drasticness
or judicial abhorrence has sometimes appeared to serve ipso facto as a
reason for refusing to enforce a forfeiture, for example in an occasional
recent case decided on grounds of unconscionability.!53 But the pri-
mary impact of the courts’ historical disfavor of forfeitures has been
their resulting willingness to apply the ordinary reasons for nonen-
forcement of agreements somewhat expansively so as to avoid forfei-
tures.

For example, the doctrine of waiver would support the nonenforce-
ment of a forfeiture based upon failure to performm an agreement
provided that there has been an intentional relinquishment of a known
right.1** However, courts have frequently held that landlords have
waived forfeitures even under circumstances where the intent, as
objectively manifested, was rather obviously to enforce rather than
relinquish the right to declare a forfeiture.'*s The general rule that any

that the termination of this lease is harsh and inequitable, then the same conclusion can be
reached in every instance where a landlord exercises his contractual rights, and, in that event, the
right of termination cor any other right specified in a lease would be rendered meaningless and
ineffectual.”).

149. E.g., Tollius v. Dutch Inns of America, Inc., 244 So. 2d 467, 472 (Fla. Dist, Ct. App.
1970); 614 Co. v. D.H. Overmyer Co., 297 Minn. 395, 398, 211 N.W.2d 891, 894 (1973); Fly Hi
Music Corp. v. 645 Restaurant Corp., 64 Misc. 2d 302, 304, 314 N.Y.S.2d 735, 737 (N.Y. City
Civ. Ct. 1970), aff’d mem., 71 Misc. 2d 302, 335 N.Y.5.2d 822 (App. T. 1972). In a similar vein,
one commentator has said, “As restrictions for the benefit of other property, they [conditions) are
crude weapons of the early law; their survival indicates a cultural lag.” Goldstein, Rights of
Entry and Possibilities of Reverter as Devices to Restrict the Use of Land, 54 Harv. L. Rev. 248,
250 (1940). However the focus of that Article was on conditions imposed on fees. Cf. text
accompanying note 175 infra.

150. 220 W. 42 Associates v. Cohen, 60 Misc. 2d 983, 985, 302 N.Y.5.2d 494, 496 (App T.
1969), paraphrasing 57th St. Luce Corp. v. General Motors Corp., 182 Misc. 164, 168, 46
N.Y.S.2d 730, 733 (Sup. Ct.), aff’d mem., 267 App. Div. 978, 48 N.Y.5.2d 557 (1st Dep'y), afi’d
without opinion, 293 N.Y. 717, 56 N.E.2d 732 (1944).

151. Mihans v. Municipal Court, 7 Cal. App. 3d 479, 484, 87 Cal. Rptr 17, 20 (Dist. Ct
App. 1970), quoting Coal Co. v. Rosser, 53 Ohio St 12, 24, 41 N.E. 263, 265 (1895).

152. Miller v. Reidy, 85 Cal. App. 757, 761, 260 P. 358, 360 (Dist. Ct. App. 1927.

153. 57 E. 54 Realty Corp. v. Gay Nineties Realty Corp., 71 Misc. 2d 353, 335 N.Y.5.2d 872
{App. T. 1972); Seabrook v. Commuter Housing Co., 72 Misc. 2d 6, 338 N.Y.5.2d 67 (N.Y. City
Civ. Ct. 1972), aff’d per curiam, 79 Misc. 2d 168, 363 N.Y.5.2d 566 (App. T. 1973), ef.
Weidman v. Tomaselli, 81 Misc. 2d 328, 365 N.Y.S5.2d 681 (Rockland County Ct. 1975).

154. 5 S. Williston, Contracts § 678 (3d ed. 1961); cf. Sessions, Inc. v. Morton, 491 F.2d 854
(9th Cir. 1974); In re Wil-Low Cafeterias, Inc., 95 F.2d 306, 309 (2d Cir.), cert. denied, 304 U.5.
567 (1938); 3A A. Corbin, Contracts § 757 (1960).

155. E.g., Miller v. Reidy, 85 Cal. App. 757, 260 P. 358 (Dist. Ct. App. 1927); Woollard v
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act recognizing continuation of the tenancy constitutes a waiver,!5¢
and its specific application to acceptance of rent which accrues after
the breach,!57 clearly evidence a judicial approach which exalts avoid-
ance of forfeitures over determinations based on actual intent. Admit-
tedly, this anti-forfeiture approach to waivers has not been uniformly
followed,!*® and one may only impressionistically attribute the ap-
proach to the courts’ “characteristic reluctance to enforce forfei-
tures.”15® However, it appears fair to conclude, on balance, that the
courts have at least sometimes stretched the doctrine of waiver in order
to avoid forfeitures which they did not wish to enforce.

Similarly, courts frequently avoid forfeitures by strictly construing
the lease in order to hold either that there was no condition intended at
all, %% or that the condition was not breached.'®! Sometimes a court
may go so far as to “ ‘construe’ language into patently not meaning
what the language is patently trying to say.”!%? Although strict con-
struction against the landlord is sometimes justified on the grounds
that it was the landlord who was responsible for drafting the lease and,
hence, for any ambiguities it contains,!63 it has likewise been suggested

Schaffer Stores, Co., 272 N.Y. 304, 5 N.E.2d 829 (1936); Fairchild Realty Co, v. Spiegel, Inc.,
246 N.C. 458, 98 S.E.2d 871 (1957).

156. 1 Am. L. Prop., supra note 3, § 3.95; 3A Thompson, supra note 19, §§ 1328-29.

157. See 3A Thompson, supra note 19, § 1329 (“[A)cceptance by the lessor of rent accruing
subsequent to the breach of condition with knowledge of the existence of a cause for forfeiture is a
waiver thereof.”); id. § 1329 n.88 and cases cited therein; Woollard v. Schaffer Stores, Co., 272
N.Y. 304, 5 N.E.2d 829 (1936).

158. See, e.g., cases cited in note 154 supra. See generally 1 Am. L. Prop., supra note 3, §
3.95; 3A Thompson, supra note 19, §§ 1325-29,

159. 1 Am. L. Prop., supra note 3, § 3.95, at 383. Sometimes the court makes it clear that the
abhorrence of forfeiture is the motivation for resort to the doctrine of waiver. See Duncan v.
Malcomb, 234 Ark. 146, 351 S.W.2d 419 (1961); Miller v. Reidy, 85 Cal. App. 757, 260 P, 358
(Dist. Ct. App. 1927).

160. See H. Tiffany, Real Property § 96 (3d abr. ed. 1940); cf. Oldfield v. Stoeco Homes,
Inc., 26 N.J. 246, 139 A.2d 291 (1958).

161. E.g., Miller v. Reidy, 85 Cal. App. 757, 260 P. 358 (Dist. Ct. App. 1927); Hughes v.
Pallas, 84 Colo. 14, 267 P. 608 (1928); Branmar Theatre Co. v. Branmar, Inc., 264 A.2d 526
(Del. Ch. 1970); Grassham v. Robertson, 277 Ky. 605, 126 S.W.2d 1063 (1939); Wenger v.
Wenger, 58 Lancaster L. Rev. 111, 114 (Pa. C.P. 1962) (One pair of slippers does not &
permanent place of abode make.). A careful draftsman can effectively prevent avoidance of
forfeiture on the theory that a covenant and not a condition was intended. See text accompanying
note 160 supra. It is somewhat harder, however, to draft a lease in a way which ptevents a court
from interpreting it to find that there was no breach of condition. For a further discussion, sce
note 190 infra.

162. Lleweilyn, Book Review, 52 Harv. L. Rev. 700, 702 (1939). Apparent examples are
Boyd v. Shell Oil Co., 454 Pa. 374, 311 A.2d 616 (1973) and Murphy v. Traynor, 110 Colo. 466,
135 P.2d 230 (1943). See also discussion in Maginnis v. Knickerbocker Ice Co., 112 Wis. 385,
394, 88 N.W. 300, 302-03 (1901).

163. Branmar Theatre Co. v. Branmar, Inc., 264 A.2d 526 (Del. Ch. 1970); Charles E. Burt,

HeinCOnline -- 45 Fordham L. Rev. 270 1976~-1977



1976] LANDLORD CONTROL OF TENANTS 271

that the lease should be strictly construed against the landlord even
when drafted by the tenant.!®* Judicial dislike of the forfeiture remedy
seems clearly to be the more likely explanation for strict constructions
against forfeiture, and courts often so concede.!%s

In a similar vein, courts will strive to avoid forfeitures on the
grounds that the procedural requisites and/or the conditions precedent
to the remedy have not been met.166

Thus, owing to its bad reputation in the courts, the remedy of
forfeiture encounters pitfalls in the course of enforcement that most
agreements, though ostensibly subject to the same rules, usually do not
encounter. This differential application of generalized doctrines to the
enforcement of forfeiture agreements is criticizable if only because it
tends to disguise the norms which the courts are using in deciding
whether to enforce a particular forfeiture or not.'¢?” Worse, the over-
resort to doctrines such as waiver in order to avoid forfeiture may be a
cover for the fact that there are no articulable norms being utilized at
all. The courts may simply be refusing to enforce agreements they do
not like.'%® Even apart from this criticism, however, the question may
be asked whether the remedy of forfeiture is, in the leasehold context,
truly the harsh or drastic one that it is assumed to be.

Inc. v. Seven Grand Corp., 340 Mass. 124, 127, 163 N.E.2d 4, 6 (1959); Bevy's Dry Cleaners &
Shirt Laundry, Inc. v. Streble, 2 Ohio St. 2d 250, 256, 208 N.E.2d 528, 533 (1965%).

164. Acme Mkts., Inc. v. Dawson Enterprises, Inc., 253 Md. 76, 89, 251 A.2d 839, 847
(1969); cf. Woodall v. Pharr, 119 Ga. App. 692, 693, 168 S.E.2d 645, 647 (1969), aff'd, 226 Ga.
1, 172 S.E.2d 404 (1970).

165. E.g., Miller v. Reidy, 85 Cal. App. 757, 761, 260 P. 358, 360 (Dist. Ct. App. 1927)
(“courts avoid enforcing covenants for forfeiture wherever possible”); Branmar Theatre Co. v.
Branmar, Inc., 264 A.2d 526, 529 (Del. Ch. 1970) (*The disfavor in which forfeitures are viewed
gives a special reason for invoking this general rule of construction against the [draftsman].”);
Woodall v. Pharr, 119 Ga. App. 692, 168 S.E.2d 645 (1969), aff'd, 226 Ga. 1, 172 S.E.2d 404
(1970); cf. Riverton Country Club v. Thomas, 141 N.J.Eq. 435, 440, 58 A.2d 89, 93 (Ch.), aff'd,
1 N.J. 508, 64 A.2d 347 (1948), quoting Woodruff v. Woodruff, 44 N.J.Eq. 349, 353, 16 A. 4, 6
(Ch. 1888) (« ‘Conditions subsequent, especially when relied upon to work a forfeiture . . . are
strictly construed.’ 7).

By interesting contrast, in a case where the lease was a “gift lease” (1o a school district}, the
court rejected the rule of strict construction and held that “the plain meaning of the words . . . in
the ordinary sense” should control. School Dist. RE-2(J) v. Panucci, 30 Colo. App. 184, 1858-89,
490 P.2d 711, 713 (1971).

166. E.g., Woodall v. Pharr, 119 Ga. App. 692, 168 S.E.2d 645 (1969), aff'd, 226 Ga. 1, 172
S.E.2d 404 (1970); Giannini v. Stuart, 6 App. Div. 2d 418, 178 N.Y.S5.2d 709 (ist Dep’t 1958);
see 3A Thompson, supra note 19, § 1326. The common law requirement of a demand for rent, in
cases of forfeiture for nonpayment, is a typical example. 1 Am. L. Prop., supra note 3, § 3.94.

167. “Covert tools are never reliable tools,” said Karl Llewellyn in criticizing the “intentional
and creative misconstruction” of contracts. Llewellyn, Book Review, 52 Harv. L. Rev. 700, 703
(1939). See also the discussion at note 190 infra.

168. Berger, supra note 22, at 792.
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Actually, when all relevant interests are considered, forfeiture may
often, perhaps even typically, be the least drastic remedy available in
offensive tenant cases. It neither threatens the offending tenant with
jail (as would injunctive relief) nor, more importantly, does it let the
tenant impose his idiosyncracies on his neighbors or the landlord. Nor
do forfeitures of leaseholds necessarily involve the harsh deprivations
of value which are associated with other kinds of forfeitures.16® After
all, the usual tenant pays rent only on a current basis, and what is
inevitably lost by forfeiture—the tenant’s benefit of bargain—will
usually not be of substantial worth, especially in the case of residential
tenancies.!’?® The objectionable tenant will, of course, have to bear the
costs and inconvenience of the move. But these losses can hardly be
seen as an unjustified imposition once the alternatives are perceived:
either the objectionable tenant must move and bear these losses or his
neighbors must move—or suffer. Because in such cases there are
substantial but irreconcilable interests on the part not only of the
landlord and the objectionable tenant, but on the part of neighboring
tenants as well, there may be no solution which permits the avoidance
of all inconvenience for all concerned. Consequently, a mechanism
such as forfeiture, which at least minimizes the potential for incon-
venience, may be the best solution under the circumstances.!?!

169. Forfeitures may, of course, dependent upon the facts, vary in the degree of harshness
which they involve, and there may be cases, e.g., where the tenant has a very valuable lease, in
which “the harsh operation of the law” would call very strongly for equitable intervention against
forfeiture. Dunklee v. Adams, 20 Vt. 415, 425 (1848).

170. The tenant’s aggregate loss may also depend on the iandlord’s success in reletting the
forfeited premises. If, by virtue of a “survival clause” in the lease or local law, the forfeiting
tenant remains liable ont a promise to pay rent or damages (e.g., Hermitage Co. v, Levine, 248
N.V. 333, 162 N.E. 97 (1928)), the losses involved in a forfeiture could become substantial, even
for a residential tenant whose lease calls only for a “market” rental. The costs of substitute
premises, when added to the “survival” obligations under the forfeited lease, could result in a
total burden which is substantial indeed, especially if the landlord did not relet the forfeited
premises fairly quickly. However, as noted in the text, the alternative to imposing these losses on
the offending tenant may merely be to force them upon his neighbors who, discontented because
of the disturbance, may be constrained to abanden their own premises in violation of their own
leases. The “implied warranty of habitability” might come to the neighbors’ rescue—as suggested
in section III(A)(3) supra. But this rescue still cannot, in the present state of the law, be
guaranteed.

The loss to the forfeiting tenant may also be great if the tenant has a long-term lease at a
favorable rental and/or has made substantial improvements in reliance upon a long-term tenancy.
Neither of these is likely to be the case with residential tenants; however, a rent-control tenant
whose possession is protected by law, and whose rent is kept below market by regulation,
arguably stands to lose by forfeiture in the same way that a long-term commercial lessee stands to
lose. For a discussion of “survival clauses,” or the so-called “lessee’s covenant of indemnity,” see 1
Am. L. Prop., supra note 3, § 3.97.

171. See section ITI{B)(2)(c)(iv) infra for a discussion of the relationship of relative hardship
notions to these issues.
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Even on this basis, the forfeiture remedy can be criticized in that it
does not solve the problem but only moves the problem to another
location.!’? Everybody has to live next to somebody. At least this is
true in an urban setting. And unless we are to banish certain people
from our cities altogether,'7® merely enforcing evictions now and again
is arguably a solution to nothing. Perhaps one answer to this argument
is that the threat of forfeiture, or a past eviction, will possibly have
deterrent potential against offensive conduct; but on this basis forfei-
ture could be more effective than damages or injunction only in that its
threat may seem more real. Perhaps a better answer is that, given the
varying sensitivities of people and their varying levels of tolerance, it is
not generally realistic to assume that an evicted tenant cannot make a
satisfactory substitute arrangement. Of course, it may be said that the
neighbors too could probably make satisfactory substitute arrange-
ments. But they could usually do so only at a greater aggregate cost.
Moreover, since any judicial hostility toward forfeitures would apply
equally to the neighbors’ new premises, the refugees from one annoy-
ing circumstance would be unprotected against encountering the same
problems in their new place as well. Accordingly, even if forfeitures
only move the problem around, this is probably more effective and less
costly (to say nothing of more “fair”) than it is to move around the
people who have suffered as a result.

Of course, it is true that the use of forfeiture as a solution implies
that some people, whose conduct is considered objectionable by others,
will be prevented from living in the environment of their choice—not,
one must admit, a very libertarian prospect. But unfortunately, when
consideration is given also to the neighboring tenants’ interests in living
in the environment of ¢tzeir choice, this illiberal implication appears to
be in either event unavoidable. Therefore, opting in favor of permit-
ting a certain degree of self-segregation,!’® and permitting the en-
forcement thereof through lease forfeiture provisions, may be the only
rational alternative to the random injustice of utter laissez-faire.

What the foregoing seems to suggest, in terms of policy, is that
instead of the judicial abhorrence of forfeiture (at least in leasehold

172. However, no case has been found where the court refused to enforce a forfeiture on these
grounds. Indeed, in one proceeding to evict a tenant who harbored roomers allegedly guilty of
“narcotics addiction, prostitution, attempted rape, homicide and other disreputable occurrences,”
the court disregarded such arguments saying that they were not an “exculpatory shield against
landlord’s and the community’s efforts to rid the area of this blight.” Remedco Corp. v. Bryn
Mawr Hotel Corp., 45 Misc. 2d 586, 587-88, 257 N.Y.S.2d 525, 527-28 (N.Y. City Civ. Ct.
1965).

173. A worry expressed by the dissenting judge in Samson v. Saginaw Professional Bldg.,
Inc., 393 Mich. 393, 224 N.W.2d 843 (1975), who questioned whether former mental patients,
stigmatized by their pasts, could ever find places to live.

174. See text accompanying notes 282-88 infra.
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situations where behavioral standards are involved), forfeiture may
indeed be the remedy of choice. Furthermore, despite judicial intima-
tions to the contrary,!’S the forfeiture of leaseholds is not properly
comparable to the drastic business of, e.g., a condition subsequent on a
fee. Leasehold forfeiture can be seen rather as merely a prearranged
procedure for the cancellation of a mutual arrangement which has
turned out to be bad. When the consequences to the neighbors of
nonenforcement are considered, the harshness of lease forfeiture for
breach of conduct or use restrictions is relative at worst.!76

¢. Limitations on Forfeiture Which Apply Somewhat “Specially” to
Forfeiture Agreements.

The harshness of lease forfeiture for conduct or use violations may at
worst be relative, but the hardship to the tenant may still be, in many
cases, entirely out of proportion to the benefit which the forfeiture is
ostensibly asserted to protect.!’”” And in many cases, courts have
expressly relied on this ground of disproportionate hardship in relieving
against forfeiture.l78

175. Branmar Theatre Co. v. Branmar, Inc., 264 A.2d 526, 528-29 (Del. Ch. 1970).

176. For a further discussion, see section III(B)(2)(c){iv) infra.

177. Of course, a landlord might be tempted to assert a forfeiture even though the benefit
which the power of forfeiture was supposed to protect is of no interest to the landlord. That is,
the landlord may be simply motivated by a desire to resume control of the premises for reasons
unrelated to the tenant’s violations such as when the tenant’s lease is at a below-market rental or
when an opportunity arises which the landlord believes would be more profitable than continuing
with the existing tenant. Apparent examples of this are Bernstein v. Bernstein, 214 App. Div.
790, 210 N.Y.S. 539 (2d Dep’t 1925), aff’d per curiam, 243 N.Y. 559, 154 N.E. 604 {1926) (sce
lower court’s opinion at 210 N.Y.5. 539) and Norman S. Riesenfeld, Inc. v. R-W Realty Co.,
223 App. Div. 140, 148, 228 N.Y.S. 145, 153 (I1st Dep't 1928); Llewellyn, What Price
Contract?—An Essay in Perspective, 40 Yale L.J. 704, 736-37 (1931). Obviously, this does not
mean that the relative hardship question is resolved by balancing the value of the tenant’s
possession against the value which possession would have to the landlord. Similarly, even if the
tenant’s lease violations are the landlord’s motivation in evicting, the value to the landlord of
resuming possession per se is irrelevant to the question of relative hardship,

Incidentally, if the landlord is motivated to seek eviction by factors other than preservation of
the benefit which the forfeiture was supposed to protect, the case would be one of “abusive
motivation.” See notes 50 & S5 supra and accompanying text.

178. E.g., Beck v. Giordano, 144 Colo. 372, 356 P.2d 264 (1960); Tollius v. Dutch Inns of
America, Inc., 244 So. 2d 467 (Fla. Dist. Ct. App. 1970); H.K.H. Dev. Corp. v. Metropolitan
Sanitary Dist., 97 Ill. App. 2d 225, 247, 240 N.E.2d 214, 225 (1968); Streeter v. Middlemas, 240
Md. 169, 213 A.2d 471 (1965). The relative hardship rationale for relief against forfeiture is
discussed in section III(B)(2)(c)(iv) infra and inferentially in the text accompanying notes 170-75
supra.

However, it was early held that the fact that forfeiture would cost the tenant nothing of
economic value did not, in itself, prevent the court from relieving against the forfeiture. Taylor v.
Knight, 22 Eng. Rep. 208 (Ch. 1725). The tenant was obligated to pay a so-called “rack-rent,”
i.e., a rent equal to the full (rental) value of the land, and therefore no net economic benefit

HeinOnline -- 45 Fordham L. Rev. 274 1976-1977



1976] LANDLORD CONTROL OF TENANTS 275

Thoughts of disproportionate hardship seem to have weighed heav-
ily in the courts’ thinking when, in England, equity began dispensing
relief to tenants from forfeitures which their defaults had triggered.!7?
Equity granted such relief freely when the tenant’s breach occasioned
no damage or when full compensation in damages could be made,!80
Similarly, in cases of “little Damage”!3! or a “trifling deficiency”'82 in
performance, equitable relief from forfeiture would be granted.!®3 In
all of these types of situations, of course, the hardship to the tenant of
enforcing the forfeiture would appear to be disproportionate, either
because the breach has caused little or no hardship to the landlord (in
the case of little or no damages) or because any hardship to the
landlord was merely transitory (in the case of a compensable loss).

Disproportionate hardship to the tenant does indeed appear to be a
very logical basis for equitable intervention to prevent forfeitures,
echoing as it does the broader equitable principles that “equity seeks to
do justice”!84 and that equity will not assist in the enforcement of an
obviously unbalanced bargain?3s or a penalty.!86 Moreover, compared
with “harshness,” “drasticness” or “abhorrence,” disproportionate
hardship is a somewhat more refined basis for relieving against forfei-
ture, taking into account as it properly does the hardship to others as
well as the hardship to the breaching tenant. Nonetheless, the question
remains whether disproportionate hardship to the tenant is itself a
sufficiently refined test for determining the appropriateness of relief
from forfeiture. The presence of a potential for disproportionate hard-

accrued for the tenant under his lease. However, the court held that relief against forfeitures was
not limited to cases where beneficial leases were involved.

179. Law courts may have long granted relief from forfeitures covertly under the guise of
interpretation (see text accompanying notes 160-65 supra), or of finding waivers by the landlord
even where not actually intended (see text accompanying notes 154-59 supra). However, it was
apparently the equity courts which were the first to openly relieve tenants from forfeitures.

180. E.g., Sanders v. Pope, 33 Eng. Rep. 108 (Ch. 1806); Northcote v. Duke, 27 Eng. Rep.
330 (Ch. 1765); Hack v. Leonard, 88 Eng. Rep. 335 (Ch. 1724); cf. Wafer v. Mocato, 88 Eng.
Rep. 348 (Ch. 1724).

181. Lovat v. Renelagh, 35 Eng. Rep. 388, 390 (Ch. 1814).

182. Sanders v. Pope, 33 Eng. Rep. 108, 112 (Ch. 1806); accord Dowell v. Dew, 62 Eng.
Rep. 918, 926 (Vice Chancellor 1842) (if “a tenant was to be ejected for a foul turnip-field, an
unhinged gate, a broken shutter or small matters of that description, . . . there would scarcely be
a lease in existence throughout the kingdom.").

183. Sometimes, a similar effect is achieved by statute. E.g., Cal. Civ. Code § 3275 (West
1970), as interpreted in Atkins v. Anderson, 139 Cal. App. 2d 918, 294 P.2d 727 (Dist. Ct. App.
1956); N.Y. Real Prop. Actions Law § 1951 (McKinney 1963).

184. Maxim quoted from Ballentine’s Law Dictionary 413 (3d ed. 1969).

185. H. McClintock, Equity § 71, at 195-96 (2d ed. 1948).

186. 1Id. § 32, at 81-82. See also 1, 2 J. Pomeroy, Equity Jurisprudence §§ 72, 433 (5th ed.
1941).

HeinOnline -- 45 Fordham L. Rev. 275 1976-1977



276 FORDHAM LAW REVIEW [Vol. 45

ship appears to be inadequate as a general test for relief because, as a
general criterion, it does not differentiate sufficiently among the appar-
ent disproportionate hardship cases which are and are not deserving of
relief.

The hardship of enforcing a forfeiture may appear to be dispropor-
tionate for several reasons:

—The hardship may appear disproportionate because the tenant has
substantially performed his obligation and, though a technical default
has occurred, it (and its adverse effect on the landlord or others) is
trivial;

—The hardship may appear disproportionate where, despite a major
default by the tenant, there has been no real injury occasioned by the
breach;

——The hardship may appear disproportionate where, even though
the tenant has committed a major default, causing substantial injury
or loss to the landlord or others, the payment of money damages will
Jully compensate such injury or loss;

—Finally, the hardship may appear disproportionate even where
money damages either cannot or will not, as a practical matter, supply
adequate compensation for the substantial injury or loss to the landlord
or others caused by a major default. In this fourth type of case (which
is probably most typical of the cases where neighbors are seriously
annoyed by conduct restriction breaches), the potential for dispropor-
tionate hardship exists because the annoyance caused by the breach,
though substantial, may still be less than the relative hardship of
eviction. 187

Even though the hardship to the tenant may be disproportionate in
each of these four types of cases, the four types differ radically in terms
of the protection which is afforded to benefits bargained for by the
landlord. In the first three types of cases, the intended benefits of the
breached agreement would be, we may assume, sufficiently, even if
not fully, protected. In the fourth type of case, however, relief against
forfeiture would mean no protection at all for the benefits that the
tenant’s compliance was intended to provide. This loss of protection,
though certainly an important factor in deciding whether to relieve
against a forfeiture,®® cannot be allowed alone to control the determi-
nation of whether to grant such relief in a particular case. For even if

187. Notice that the comparison here is between the hardship of eviction as against the
burden which the violator’s breach causes to others. The relative hardship of eviction should be
carefully distinguished from the relative hardship of compliance, the latter being (arguably)
relevant to the reasonableness and validity of the restrictions themselves as well as to the
appropriateness of the forfeiture remedy. See note 315 infra.

188. See 1 Am. L. Prop., supra note 3, § 3.96; Note, Equitable Relief from Forfeiture of a
Lease Incurred by Breach of Covenant, 20 Harv. L. Rev. 640 (1907).
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enforcement of a forfeiture may be necessary to provide the landlord or
others with a substantial benefit for which the landlord has bargained,
the possibility remains that the cost of assuring that benefit (i.e., an
eviction) is unjustifiably high given the value of the benefit protected.
Other differences between the four types of cases, and their respective
appropriateness for relief from forfeiture, are discussed below.

i. Substantial Performance: The case of substantial performance
by the tenant should be an easy one for granting relief from forfeiture,
and it is generally held that relief is proper in such cases.!8? Since the
tenant’s substantial performance will, by definition, provide virtually
all that has been bargained for, it would be senselessly oppressive to
extinguish the tenant’s bargained-for benefits based upon a trivial
performance shortfall. This is true even if the terms of the lease appear
to require exact performance by the tenant as a condition to his
continued possession.!?® To the extent that the lease gives such a
drastic effect to a trivial performance shortfall, without regard to the
substantial performance already provided, it is an obviously unbal-
anced bargain suitable for equitable type intervention.'®!

189. E.g., Hughes v. Pallas, 84 Colo. 14, 267 P. 608 (1928); Grassham v. Robertson, 277 Ky.
605, 126 S.W.2d 1063 (1939); Intertherm, Inc. v. Structural Sys., Inc., 504 S.W.2d 64 (Mo.
1974); Ogden v. Hamer, 268 App. Div. 751, 48 N.Y.5.2d 500 (Ist Dep't 1944); Norman S.
Riesenfeld, Inc. v. R-W Realty Co., 223 App. Div. 140, 228 N.Y.S5. 145 (I1st Dep't 1928).

190. Note that even where the lease appears to prescribe forfeiture for even trivial defaults, it
may be fairly debated whether such an interpretation truly reflects what the parties really
intended. Cf. Atkin’s Waste Materials, Inc, v. May, 34 N.Y.2d 422, 314 N.E 2d 871, 358
N.Y.S.2d 129 (1974). The rule that use restrictions are strictly construed against the landlord {see
notes 23 & 25 supra and accompanying text} provides an appropriate basis for avoiding forfeitures
in such cases.

Sometimes, when a court refuses to enforce a forfeiture for an alleged tenant breach, it is
difficuit to tell whether the decision was reached on a “substantial performance” theory or by a
strict construction of the lease provision allegedly in default. E.g., Beck v. Giordano, 144 Colo.
372, 356 P.2d 264 (1960); Grassham v. Robertson, 277 Ky. 605, 126 S.W.2d 1063 (1939); Phillipse
Towers, Inc. v. Ortega, 61 Misc. 2d 539, 305 N.Y.5.2d 546 (Yonkers City Ct. 1669); Carbon
Fuel Co. v. Gregory, 131 W. Va. 494, 48 S.E.2d 338 (1948). That is, it is unclear whether the
court relieved against the forfeiture despite a technical default by the tenant or whether, by its
interpretation of the lease, the court concluded that there was no default at all.

Ideally, the question of whether to enforce a forfeiture in cases of actual (albeit trivial) defaults
ought to be kept analytically separate from the quite different question of whether or not there was
a default at all. In the case of actual (though nonsubstantial) defaulw, the lanulerd might still
theoretically enforce the tenant’s abligation by damage recos .1, or, possibly, by injunction. He
should not, of course, be entitled to any relief if there was no default at all. However, because of the
difficulties in using damages or injunctive relief as enforcement techniques (see discussion in section
IT(B)(1) supra), it is often not significant, as a practical matter, that courts sometimes may strictly
construe a lease contrary to actual intention where the avoidance of forfeiture might be more
appropriately justified on a substantial performance theory.

191. See discussion of the analogous problem of overly strict conduct restrictions in section
ITI(D)(2)(c) infra.
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ii. Absence of Real Injury: Not so simple is the second type of
apparent disproportionate hardship case, where the tenant’s perfor-
mance falls substantially short of the promise, but no real injury is
suffered by the landlord or others.!??2 An example might be the case of
a tenant who plays an electronic piano with earphones in violation of
a lease prohibition on playing musical instruments after 9:00 p.m.

Obviously, if no one is truly damaged by the tenant’s breach, there
is little merit in imposing any hardship on the tenant for committing
it.193 The case is effectively indistinguishable from one of substantial
performance even though, literally, the tenant may have committed a
total default with respect to the restriction in question.

However, unless the landlord or other beneficiaries of the restriction
are truly indifferent as to whether the tenant performs the particular
obligation in default, it cannot be said that the breach has caused no
injury.1%4 For, absent such indifference, the tenant’s default would by
definition disappoint the landlord’s expectation that the bargained-for
benefit of the tenant’s performance would be forthcoming. This disgp-
pointed expectation may not be damage in the legal (i.e., tort) sense:
i.e., it may be damnum absque injuria. But the fact that the tenant
may not have been under a law-imposed duty to supply the defaulted
performance might be precisely the reason the landlord bargained for it
by agreement. For example, the landlord may have sought by agree-

Another analogy, albeit imperfect, may be drawn to the rule of substantial performance with
respect to conditions in contracts. There, a material breach of a condition is ordinarily required
before the breaching party forfeits the quid pro quo for which he has bargained. However, in
contract law, strict performance of an express condition is generally required, meaning that strict
performance of lease conditions would be the rule if leases were treated as ordinary contracts.
Another distinction between lease law and contract law is that contract conditions are usually
conditions precedent whereas conditions in leases, being limitations on a conveyance of property,
are, of course, conditions subsequent. See generally J. Calamari & J. Perillo, Contracts §§ 138-40
(1970).

192. See, e.g., Cooley v. Bettigole, 301 N.E.2d 872 (Mass. App. 1973) (forfeiture allowed for
breach of covenant not to use premises for any purpose reasonably objectionable to landlord;
tenant had placed cardboard sign in apartment window); River Dev. Co. v. Ellsworth, 44 App.
Div. 2d 902, 356 N.Y.S.2d 150 (4th Dep't 1974) (forfeiture allowed for breach of restriction on a
particular type of commercial use).

193. However, if the breach is willful or deliberate, the court may enforce the forfeiture even
if the damage to the landlord was insignificant. See Bernstein v. Bernstein, 214 App. Div. 790,
210 N.Y.S. 539 (2d Dep’t 1925), aff’d per curiam, 243 N.Y. 559, 154 N.E. 604 (1926).

194, Even if the landlord is less than totally indifferent he may still be virtually indifferent so
that the injury is negligible. This sort of situation is probably indistinguishable from the no injury
case,

However, as the degree of inditterence declines, and the injury resulting from tenant defaults
correspondingly grows, the case becomes one in which substantial hardship will potentially exist
on both the landlord’s side and the tenant’s, depending on whether forfeiture is granted or not.
The case becomes, therefore, one of relative hardship, discussed in section III(B){2)(c)(iv) infra.
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ment (e.g., prohibiting dogs—or snakes) to protect special or idiosyn-
cratic concerns, of himself or of the greater number of his tenants,
which the general law (e.g., of private nuisance) would not protect.!93
Or he may have sought to protect himself from injuries (e.g., to the
rental yield of his building) which the law considers either too conjec-
tural to compensate, or too remote to permit the recovery of damages
by the landlord.!?¢ If this is so, it would hardly do to say that the
tenant had no obligation under his agreement just because he would
have had no obligation in the absence of an agreement. Accordingly, in
determining whether the tenant’s default has resulted in no injury the
notion of injury should not be limited to injuries ordinarily cognizable
as a matter of law.!®7 Any performance as to which the landlord or
other intended beneficiaries are not truly indifferent will, if defaulted
upon, result in injury.!®® If so, the case cannot be one appropriate for

195. See section III(D) infra.

196. A prohibition on signs in the windows is an example. See Cooley v. Bettigole, 301
N.E.2d 872 (Mass. App. 1973) and text accompanying note 132 supra.

197. Courts sometimes express this by saying that, even in the absence of compensable
monetary loss, damages will be presumed for purposes of equity. Jos. Guidone's Food Palace,
Inc. v. Gardner & Guidone, Inc., 153 Ind. App. 9, 285 N.E.2d 834 (1972).

168. Of course, this is not to say that whenever a particular performance is called for by the
lease any default in that performance will cause damage to the landlord. The lease may impose
many requirements on the tenant as to which the landlord is totally indifferent. This may occur
because the parties do not bother to tailor a form lease to their specific situation, with the result
that restrictive provisions are left in the form even though neither party cares to have them. In
the case of residential tenancies, it is probable that the use of form leases almost always results in
superfluities of no concern to the landlord. See Bentley, An Alternative Residential Lease, 74
Colum. L. Rev. 836, 847 (1974). Less commonly, tenant obligations under a lease may become
immaterial to the landlord due to a change of circumstances. Cf. Downs v. Kroeger, 200 Cal.
743, 254 P. 1101 (1927).

Because the lease may well impose obligations on the tenant as to which the landlord is
indifferent, if a landlord desires to cut short a tenant's estate for “improper™ reasons, he may be
tempted to avail himself of one of these superfluous provisions as a technical grounds for eviction.
See note 177 supra. Analytically, such attempts may be considered to be cases of abusive
motivation (see notes 50 & 55 supra and accompanying text); the absence of express language
allowing termination without cause (see note 231 infra) justifies the presumption that none was
intended.

The possibility of abusive motivation means that, absent damage cognizable as a matter of
law, the court cannot simply take the landlord’s word for the fact that he was injured by the
tenant’s breach. Neither can the court reliably utilize some sort of reasonable man test to
ascertain the existence of damage (or lack of indifference); to do so would destroy one of the most
useful functions of private agreements limiting use, i.e., the protection of special or idiosyncratic
concerns which the general law cannot take into account. See text accompanying notes 339-41
infra. However, because the proof to corroborate the landlord's claims of damage will often be
evidence of prior course of practice, the doctrine of waiver and the technique of strict (or
practical) construction will also often be available as bases for avoiding the asserted forfeiture in
cases of no injury.
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addition to disproportionate hardship, accounts for a good deal of the
judicial indisposition towards enforcing them, even though damages or
injunctive relief may be by and large ineffective remedies. But on a
policy basis it would seem that it is not so much the coercion itself
which is objectionable but rather the disproportionate hardship in-
volved in the coercion.?!? That is, deterring people from breaching
their agreements is not per se objectionable, but it becomes so if
accomplished through sanctions which are disproportionate to the
value of the agreement to be kept.22° Thus, both law and equity will
allow compensation but both have long refused to aid in the enforce-
ment of private penalties which overcompensate a promisee at the
expense of the promisor.2?! Powers of forfeiture, which can be easily
seen as being essentially overcompensation, would thus seem to be
appropriately subject to the same refusal even if they had no coercive
effect at all.

However, consistent with the penalty-as-coercion view, relief from
forfeiture may be denied despite disproportionate hardship where the
tenant’s breach has been “willful,”222 in “bad faith,”?23 or the result of
“gross negligence.”??¢ In England, in reaction to early generosity in
relieving against forfeiture,?? it became established that, except in
nonpayment cases, relief could be granted to the tenant only in cases of
breach due to “fraud, accident, surprise, or mistake,”?2¢ a rule which
also acquired a following in some American jurisdictions.??? The result

219. After all, an important function of agreements, and perhaps the most important, is to
serve as a lever for interparty adjustments. See Llewellyn, What Price Contract?~—An Essay in
Perspective, 40 Yale L.J. 704, 706, 716-26 (1931).

220. Tmplicit in this statement is the assumption that the objects of the agrcement to be
performed do not make the agreement itself one which, from a policy viewpoint, the courts are
reluctant to enforce. See section ITI(D)(2) infra. Traditionally, agreements restricting the use of
land are viewed with considerable disfavor by the courts. See notes 23 & 23 supra. Thus, disfavor
of conduct restrictions themselves, together with a distaste for the mechanism selected to induce
performance, has in itself provided a double reason for refusing enforcement via forfeiture in the
usual case.

221. Macneil, Power of Contract and Agreed Remedies, 47 Cornell L. Rev. 495, 499-514
(1962).

222. E.g., Bonfils v. Ledoux, 266 F. 507, 511 (8th Cir. 1920); Dreisonstok v. Dworman Bldg.
Corp., 264 Md. 50, 284 A.2d 400 (1971); Darvirris v. Boston Safe Deposit & Trust Co., 235
Mass. 76, 126 N.E. 382 (1920); Bernstein v. Bernstein, 214 App. Div. 790, 210 N.Y.S. 539, 541
(2d Dep’t 1925), aff’d per curiam, 243 N.Y. 559, 154 N.E. 604 (1926).

223. E.g., Blue Ridge Metal Mfg. Co. v. Proctor, 327 Pa. 424, 194 A. 559 (1937).

224, E.g., Kann v. King, 204 U.S. 43, 58-61 (1907).

225. See note 207 supra.

226. 14 Halsbury’s Laws of England { 1150, at 621 n.(e) (3d ed. 1956).

227. E.g., Thomas v. Given, 75 Ariz. 68, 251 P.2d 887 (1952); Finkovitch v. Cline, 236
Mass. 196, 128 N.E. 12 (1920); Baxter v. Lansing, 7 Paige 350 (N.Y. Ch. 1838); Henry v.
Tupper, 29 Vt. 358 (1857).
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