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“World Leader” — At What Price?

A Look at Lagging American Animal
Protection Laws

By STEPHANIE J. ENGELSMAN?

The United States might have been the first to the moon and to
Mars, but it is far behind the rest of the developed world when it
comes to protecting species here on Earth. The United States af-
fords the most innocent of citizens, the nonhuman animals, almost
no protection from societal exploitation. It has been more than 100
years since President Abraham Lincoln allegedly declared, “I am
in favour of animal rights as well as human rights. That is the
way of the whole human being.” Yet in those 100 years, the United
States has managed to pass a meager amount of animal protection
laws, all of which protect only a minor percentage of the animals
subjected to societal and industrial exploitation on a daily basis.
This paper will begin in showing that the United States has done
virtually nothing to ensure that all creatures are free from unneces-
sary pain and suffering. This paper will then explore what other
developed countries have done towards protecting nonhuman ani-
mals in the same amount of time. This paper in no way suggests
that any of the countries to be discussed have solved the problem of
animal exploitation; however it does suggest that many of those
countries have at least begun to make a legitimate and concerted
effort towards protecting animals from human greed.
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I. INTRODUCTION

Much of the world is beginning to recognize that nonhuman
animals are sentient creatures, deserving of respect and compas-
sion based on that sentience. Sentience is defined as “capable of
perception and feeling,”? and nonhuman animals (“animals”) from
the tiniest of mice to the greatest of apes have been known to ex-
hibit many of the same emotions and responses that many incor-
rectly limit to human animals (“humans”).3 The recognition that
animals need protection from exploitation has led the world to be-
gin creating animal protection statutes to ensure the humane
treatment of all animals.

As a whole, the European Union is the world leader in animal
protection legislation. However individual countries, such as Ger-
many, Sweden, England, the Netherlands, and Israel, have taken
further steps towards affording nonhumans the right to be free of
some of the pain and injury inflicted upon them in the name of
“industry standards.” The United States, through essentially use-
less federal laws and regulations such as the Animal Welfare Act,*
the Humane Slaughter Act,5 the Twenty-Eight Hour Law,® the
Endangered Species Act,” and through misleading state legisla-
tion and statutes such as the recently enacted New Jersey regula-
tions for the humane treatment of domestic livestock,® the Florida
ban on gestation crates,? and the recent California law outlawing
foie gras production,1© has proven that it is far behind the rest of
the developed world and not interested in ensuring that sentient
animals are afforded protection at the hands of human
exploitation.

2. Oxrorp Pocker DicTIONARY (8th ed. 1992).

3. See, e.g., JEFFREY MOUSSAIEFF MassoN & SusaN McCarTHYy, WHEN ELE.
PHANTS WEEP: THE EmoTioNaL Lives oF ANIMALS (1995); see also KRISTIN vON
KRrEISLER, THE COMPASSION OF ANIMALS: TRUE STORIES oF ANIMAL COURAGE AND
KinDNEss (1997).

4, 7 U.S.C. §§ 2131-2159 (2000).

5. 7 U.S.C. § 1902 (2000).

6. 49 U.S.C. § 80502 (2000).

7. 16 U.S.C. §§ 1531-1544 (2000).

8. Humane Treatment of Domestic Livestock, N.J.Apmin. CobE tit. 2:8-8.1 to 8.7
(2005).

9. Fra. Consr. art. X, § 21 (2002).

10. CaL. HEaLTH & SAFETY CODE §§ 25980-25984 (West Supp. 2004).
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II. UNITED STATES OF AMERICA

a. Animal Welfare Act is Useless Because It Excludes 95
Percent of Animals Used in Research and the 10
Billion Animals Slaughtered Annually

The Animal Welfare Act as it stands today does not work. It
is under-regulated, under-supported, and excludes 95 percent of
the animals used in U.S. research facilities.

In 1966, Congress enacted the Federal Laboratory Animal
Welfare Act (“FLAWA”) “to deal with the abuses that [had] devel-
oped as a result of the Nation’s vast program of medical re-
search.”1l In 1970, the Animal Welfare Act (“AWA”) expanded
coverage of the FLAWA, making the class of protected animals
larger.12 Additionally, the AWA regulated the use of animals for
exhibition purposes, or as pets, in addition to their use for re-
search purposes.!® Enacted in 1970 and amended in 1976, 1985,
1990, and most recently in 2002, the AWA was designed to im-
prove conditions for “warm-blooded” laboratory animals in the
United States.’4 It is important to recognize that the AWA in-
cludes a farm-animal exemption,!5 thus excluding the over 10 bil-
lion animals slaughtered annually in the United States from
protection.16

On its face, aside from excluding farm animals who make up
the largest group of animals exploited by the United States,'? the
AWA seems rather all-encompassing, including any “live or dead
dog, cat, monkey (nonhuman primate) mammal, guinea pig, ham-
ster, rabbit, or such other warm-blooded animal . . . being used, or
[that] is intended for use, for research, testing, experimentation,
or exhibition purposes, or as a pet.”'®8 However, due to the 2002

11. Joseph Mendelson, III, Should Animals Have Standing? A Review of the
Animal Welfare Act, 24 B.C. ENvTL. AFF. L. REV. 795, 796 (1997).

12. 7 U.S.C. §§ 2131-2159 (2000).
13. Id. § 2131(1).

14. Id. § 2132(g).

15. Id.

16. Ten billion animals are used each year in the agricultural industry alone. This
figure was reached by using the figures provided in the USDA Poultry Slaughter
Summary and in the USDA Livestock Slaughter Summary. USDA, PouLTRY SLAUGH-
TER 2002 ANNUAL SuMmMARY (March 2003), a¢ http://usda.mannlib.cornell.edu/reports/
nassr/poultry/ppy-bban/pslaan03.txt [hereinafter USDA].

17. Id.

18. 7 U.S.C. § 2132(g).

https.//digitalcommons.pace.edu/pelr/vol22/iss2/4
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Amendment led by Senator Jesse Helms, the AWA no longer cov-
ers birds, mice, or rats used in experiments.1?

Contrary to the initial intent of Congress when the AWA was
passed, birds, mice, and rats are no longer afforded the protection
offered under the AWA, despite their being “warm-blooded labora-
tory animals.”20 In a letter to John McArdie, of the Alternatives
Research & Development Foundation, Bob Dole, previous Senate
Majority Leader, clearly stated his position on the exclusion of
rats, mice, and birds from AWA protection; he “would hope the
Bush administration and Members of the present Congress, some
of whom stood with [him] in 1985 in advancing [his] amendments,
will recognize that all the animals used in experimentation de-
serve the benefit of the modest requirements of the Animal Wel-
fare Act.”21

This gutting of the AWA has left it essentially useless. As it is
a federal act, it only covers research facilities under federal juris-
diction. And now it only covers 5 percent of the animals used in
those federal research facilities. The intent of Congress when it
passed the AWA was to afford protection to the “warm-blooded lab-
oratory animals” used in research facilities.”?2 That intent has
now been thwarted, and the 95 percent of laboratory animals now
have absolutely no law protecting them; humans can, and do, do
with them as they please.

All in the name of money, the United States has failed in pro-
viding the most innocent and defenseless of creatures any protec-
tion against mutilation, burning, cutting, injecting, overdosing,
dissection, and other horrors.

b. Humane Slaughter Act is Useless Because It Excludes
Over 92 percent of Animals Slaughtered Annually

Another federal U.S. law that is essentially useless is the Hu-
mane Slaughter Act (“HSA”).23 Enacted in 1958, the HSA states
that “InJo method of slaughtering or handling in connection with

19. Farm Security and Rural Investment Act of 2002, Pub. L. No. 107-171, 116
Stat. 134 (2002) (relevant section codified at 7 U.S.C. 2132(g)). This act single-
handedly denied protection to 95 percent of the animals used in United States re-
search facilities).

20. 7 U.S.C. § 2132(g).

21. Letter from Senator Bob Dole, to John McArdle, Director, Alternatives Re-
search & Development Foundation (Mar. 19, 2001), http:/caat.jhsph.edu/issues/
doleletter.htm.

22. Id.

23. 7 U.S.C. § 1901-1907 (2000).
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slaughtering shall be deemed to comply with the public policy of
the United States unless it is humane.”?¢ The HSA requires that
“in the case of cattle, calves, horses, mules, sheep, swine, and
other livestock, all animals [be] rendered insensible to pain by a
single blow or gunshot or an electrical, chemical or other means
that is rapid and effective, before being shackled, hoisted, thrown,
cast, or cut.”?® Despite the seemingly broad and inclusive lan-
guage of the HSA, it does not cover over 90 percent of the 10 bil-
lion animals slaughtered in the agricultural industry annually.?6

Additionally, the HSA provides an exemption from the hu-
mane slaughter requirement for slaughter that follows “the ritual
requirements of the Jewish faith or any other religious faith that
prescribes a method of slaughter whereby the animal suffers loss
of consciousness by anemia of the brain caused by the simultane-
ous and instantaneous severance of the carotid arteries.”2?? This
too further limits the number of agricultural animals afforded pro-
tection under the HSA. Both the Jewish and Muslim religions de-
mand that slaughter be carried out with a single cut to the throat,
rather than the more widespread method of stunning with a bolt
into the head before slaughter. The animals bleed to death while
hanging upside down from one or both back legs, the bleeding pro-
cess taking up to eight minutes.2® At hundreds of ritual slaugh-
terhouses, a chain is wrapped around one of the animal’s rear legs
and the frightened, conscious animal is hoisted into the air, kick-
ing and thrashing. Large animals, such as cattle, are particularly
prone to torn ligaments and broken bones during the process.
Temple Grandin, PhD, a revered livestock industry consultant
who has been allowed to visit ritual slaughter plants wrote,

after visiting one plant in which five steers were hung up in a
row to await slaughter, I had nightmares. The animals were
hitting the walls and their bellowing could be heard in the park-
ing lot. In some plants, the suspended animal’s head is re-
strained by a nosetong . . . [S]tretching of the neck by pulling on

24. Id. § 1901.

25. Id. § 1902(a).

26. This is because, through regulations imposed by the USDA, chickens and
other poultry are not protected under the HSA. See infra notes 30-32 and accompany-
ing text.

27. 7 U.S.C. § 1902(b) (2000).

28. BBC News, Halal and Kosher Slaughter ‘Must End’, at http://news.bbc.co./1/
hi/uk/2977086.stm (last updated June 10, 2003).

https.//digitalcommons.pace.edu/pelr/vol22/iss2/4
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the nose is painful. Suspension upside-down also causes great
discomfort.29

Finally, the phrase “and other livestock” in the HSA is a point
of much dispute. The U.S. Department of Agriculture (“USDA”)
promulgated regulations implementing the Act,3° but those provi-
sions, adopted in 1979 and amended in 1994, neither discuss
which animals are covered by the HSA nor interpret what the
phrase “and other livestock” means practically. The phrase is de-
fined in the USDA regulations implementing the federal Meat In-
spection Act,3! and the term “livestock” includes only “[c]attle,
sheep, swine, goat, horse, mule, or other equine.”?2 Section 301.2
further states that the definitions are applicable to “this sub-
chapter,” which includes the specific regulations concerning the
HSA because they are codified in the same subchapter.33

The implications of the Department’s regulations are enor-
mous. Chickens and other poultry make up over 92 percent of the
10 billion animals slaughtered in the United States each year.34
However, as a result of the Department’s regulations, all of them
are slaughtered without first being “rendered insensible to pain.”
They are shackled, hung upside down, cut, immersed in boiling
water, or otherwise slaughtered. Not only are chickens and other
poultry exempt from the Animal Welfare Act during their lives,
they are also afforded no protection in their deaths.

Attempts to amend the HSA were made in 199235 1993,3¢
and 1995.37 These bills sought to amend the 1957 Poultry Prod-
ucts Inspection Act to provide for the “humane” slaughter of poul-
try, similar to how the 1906 Meat Inspection Act was used as a
basis for the coverage of “cattle, sheep, swine, goats, horses,
mules, and other equines” under the 1958 Humane Methods of
Slaughter Act. The bills sought to require that poultry be “ren-
dered insensible to pain by electrical, chemical, or other means
that is rapid and effective before or immediately after being

29. Earthsave, Brutality: Main Crop of Factory Farms?, at http://www_.earthsave.
org/mews/ff.htm (quoting Temple Grandin, PhD, Is Kosher Slaughtering Inhumane?,
MownEeNT, Feb. 1991) (last visited March 1, 2005).

30. 9 C.F.R. §§ 313.1-313.90 (2005).

31. 12 U.S.C. §§ 601-695 (2000).

32. 9 C.F.R. § 301.2 (2005).

33. Id.

34. USDA, supra notes 16-17 and accompanying text.

35. H.R. 4124, 102nd Cong. (1992).

36. H.R. 649, 103rd Cong. (1993).

37. H.R. 264, 105th Cong. (1995).
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shackled or otherwise prepared for slaughter.”3® However, all of
these bills died in the House Agricultural Livestock Subcommittee
to which they were referred. Sadly, affording sentient, intelligent
beings some form of protection is a lesser priority than ensuring
that those in the poultry industry become rich.

An example of why the amendments fail occurred on Septem-
ber 28, 1994. Representative Harold L. Volkmer (Missouri),
Chairman of the House Agriculture Subcommittee on Livestock at
the time, held a hearing on H.R. 649. Despite the fact that United
Poultry Concerns, Animal Legal Defense Fund, and the Animal
Welfare Institute presented oral and written testimony on behalf
of H.R. 649 at the hearing, and offered accounts of inhumane
chicken slaughter and why there is no ethical or financial reason
to exclude poultry from the basic protection afforded to other ani-
mals slaughtered, Representative Volkmer joked about killing
chickens while growing up on a farm and stated his opposition to
the bill at the beginning of the hearing.3°

To this day, in the United States, there is no federal law or
regulation requiring that poultry be slaughtered humanely. The
same poultry that are not protected under the AWA while in the
poultry factory farms4® and are not protected under the Twenty-
Eight Hour Law while in transport,*! are now also not covered
under the HSA. They are afforded absolutely no protection at any
point in their miserable lifetimes in the agricultural industry.
Just as with mice, rats, and birds, humans can do with poultry as
they please.

Each year, the United States uses over 10 billion animals in
the agricultural industry just to ensure that U.S. and world citi-
zens can satisfy their unnecessary desire for the taste of flesh.42

38. See, e.g., H.R. 649, 103rd Cong. (1993) (for an example of what the bills sought
to require).

39. See UniTED PouLTRY CONCERNS, THE NEED FOR LEGISLATION AND ELIMINATION
oF ELECTRICAL IMMOBILIZATION, http:/www .upc-online.org/slaughter/report.html (last
accessed Sept. 22, 2005).

40. See discussion supra Part II(a).

41. See discussion supra Part II(c).

42. This figure was reached by adding the figures provided in the USDA Poultry
Slaughter Summary to the figures provided in the USDA Livestock Slaughter Sum-
mary. This figure does not include the many animals who do make it to the slaughter
facilities because they die while in the factory farms or in the transport trucks. USDA,
PouLTrRY SLAUGHTER 2002 ANNUAL SuMMmary (March 2003), at http://usda.mannlib.
cornell.edu/reports/nassr/poultry/ppy-bban/pslaan03.txt; USDA, LiVESTOCK SLAUGH-
TER 2002 SumMARY, (March 2003), at http:/usda.mannlib.cornell.edu/reports/nassr/
livestock/pls-bban/lsan0303.txt.

https.//digitalcommons.pace.edu/pelr/vol22/iss2/4
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Over 40 billion agricultural animals are raised and slaughtered in
the world annually.43 However, despite this use, during their fi-
nal hours of existence, larger animals, such as cows, horses, and
pigs, are afforded virtually no protection inside the slaughter-
houses. Chickens and other poultry are afforded absolutely no
protection. The HSA only protects the small percentage of non-
poultry slaughtered at federal, non-ritual slaughterhouses; ani-
mals slaughtered at state slaughter facilities, or at ritual slaugh-
terhouses, are not covered. And, if Congress continues to have its
way, this is not likely to change.

c. Twenty-Eight Hour Law Is Useless Because It Does
Not Afford Any Real Protection to Animals in the
Agricultural Industry

The Twenty-Eight Hour Law was enacted over 120 years ago,
in 1877, with no understanding whatsoever of whether twenty-
eight consecutive hours was an appropriate time limit for the
withholding of food or water.4¢ The time period has remained un-
changed since enactment.

Modern scientific research shows that transport for twenty-
eight hours without unloading for food and water is far too long.4?
With respect to cattle, scientific research shows that after about
fourteen hours of transport, cattle need rest, food, and water.46
The scientific research also indicates that, for young calves, trans-
port should be kept as short as possible.4” Transport of calves
under two weeks of age is prohibited.4® Scientific research shows
that fourteen hours is the maximum humane limit without food,
water and rest; but that nine hours is a much better time limit,
with eleven hours of rest immediately thereafter.4®

It is clear that twenty-eight hours cannot be objectively
viewed as humane. However, the federal statute allows animals

43. Foop & Acric. Ora. oF T™HE U.N., at http://www.fao.org (last visited Apr. 19,
2005); see also UNITED PoULTRY CONCERNS, STATISTICS: GLOBAL FARMED ANIMAL
SLAUGHTER, at http://www.upc_online.org/slaughter/92704stats.htm (last visited Apr.
19, 2005).

44. 49 U.S.C. § 80502 (2000).

45. European Commission: Scientific Veterinary Committee, Animal Welfare Sec-
tion, Report on the Welfare of Intensively Kept Pigs (adopted Sept. 30, 1997), availa-
ble at http://www.europa.eu.int/comm/food/fs/sc/oldcomm4/outl7_en.pdf.

46. Id.

47. Id.

48. Id.

49. Id.
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to be confined for thirty-six hours when the owner or person hav-
ing custody requests an extension, without requiring any reason
for such extension.5¢ Further, with respect to sheep, the statute
allows that sheep be confined for an additional eight hours, total-
ing forty-four hours, if the transport ends at night-time.5!

Sadly, though, the discussion above is essentially useless be-
cause the USDA has determined that the Twenty-Eight Hour Law
and its regulations “were written to apply only to transfer by a
railcar . . . [and that] the Twenty-Eight Hour Law does not apply
to transport by trucks.”’2 Therefore, the majority of animals
transported in the United States annually are protected by no
statute and can be confined for an indefinite period of time.

Once again, the United States has failed at providing inno-
cent, sentient creatures with even the smallest amount of protec-
tion during one of the most stressful times of their lives. Animals
are transported through any and all weather conditions without
protection from the elements, and without adequate food, water,
and space to be comfortable, or rest.

d. Endangered Species Act Under Attack by the Bush
Administration

The Endangered Species Act (“ESA”) was passed in 1973 in
response to what was recognized as a crisis of extinction in which
numerous plants and animals were being lost “as a consequence of
economic growth and development untempered by adequate con-
cern and conservation.”®3 The crisis of extinction is viewed as one
of the gravest threats to human welfare and the global environ-
ment.?¢ The current rate of extinction is estimated by scientists to
be 100 to 1,000 times the natural level, with over 500 species be-
coming extinct within the United States alone in the past 200
years.55

50. 49 U.S.C. § 80502(a)(2)(B) (2000).

51. Id. § 80502(a)(2).

52. Tuberculosis, Brucellosis, and Paratuberculosis in Cattle and Bison; Identifi-
cation Requirements, 60 Fed. Reg. 48,362, 48,365 (Sept. 19, 1995) (to be codified at 9
C.F.R. pts 50, 51, 77, 78, 80).

53. The Endangered Species Act of 1973, 16 U.S.C. § 1531(a)(1) (2000).

54. See Press Release, U.S. Council on Environmental Quality and U.S. Depart-
ment of State, The Global 2000 Report to the President; EPA, Reducing Risk: Setting
Priorities and Strategies for Environmental Protection (Sept. 26, 1990), available at
http://’www.epa.gov/history/topics/risk/01.htm.

55. Patrick Parenteau, Rearranging the Deck Chairs: Endangered Species Act Re-
forms in an Era of Mass Extinction, 22 WM. & Mary EnvtL. L.& PoL’y Rev. 227, 235-
36 (1998).

https.//digitalcommons.pace.edu/pelr/vol22/iss2/4
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The U.S. Supreme Court has described the ESA as the “most
comprehensive legislation for the preservation of endangered spe-
cies ever enacted by any nation.”5¢ The purpose behind the ESA is
to “provide a means whereby the ecosystems upon which endan-
gered species and threatened species depend may be conserved,
[and] to provide a program for the conservation of such endan-
gered species and threatened species.”” The Supreme Court has
held that the ESA reflects “an explicit congressional decision to
afford first priority to the declared national policy of saving en-
dangered species.”>8

Under the ESA, a species may be listed as endangered or
threatened. An endangered species is one that is in danger of ex-
tinction throughout all or a significant portion of its range, other
than species of insects that the Secretary determines are “pests.”®
A threatened species is any species which is likely to become an
endangered species in the foreseeable future throughout all or a
significant portion of its range.6® There are specific factors that
the Secretary®! must consider with regard to the listing of a spe-
cific species, including: “(A) the present or threatened destruction,
modification, or curtailment of its habitat or range; (B) overu-
tilization for commercial, recreational, scientific, or educational
purposes; (C) disease or predation; (D) the inadequacy of existing
regulatory mechanisms; [and] (E) other natural or manmade fac-
tors affecting its continued existence.”2 Section 1533(a)(3) re-
quires the Secretary to designate critical habitat simultaneously
with the listing of a species as either threatened or endangered.63

Despite the fact that species are disappearing at an alarming
rate, under the Bush administration to date, no species has been
listed at the initiative of the Secretary of the Interior or the Secre-
tary of the Department of Commerce. Since taking office in 2001,
the Bush administration has worked systematically to undermine
the Endangered Species Act,®* employing a wide variety of tactics

56. Babbitt v. Sweet Home Chapter of Cmtys. for a Greater Or., 515 U.S. 687, 698
(1995) (quoting TVA v. Hill, 437 U.S. 153, 180 (1978)).

57. Endangered Species Act of 1973, 16 U.S.C. § 1531(b) (2000).

58. TVA, 437 U.S. at 185.

59. 16 U.S.C. § 1532(16) (2000).

60. Id. § 1532(20).

61. Refers either to the Secretary of the Interior or the Secretary of the Depart-
ment of Commerce, depending on which department has authority.

62. 16 U.S.C. § 1533(a)(1).

63. Id. § 1533(a)(3)(A)(1).

64. WiLLiaM SNAPE III ET AL., DEFENDERS OF WILDLIFE, SABOTAGING THE ENDAN-
GERED SpECIES AcT: How THE BusH ADMINISTRATION USES THE JUDICIAL SYSTEM TO

1
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to circumvent the clear language of the law and to skew its func-
tion in favor of corporate special interests.65

Additionally, in an attempt to undermine the ESA, Congress
has dramatically restricted the amount of funding available for
the Department of the Interior to fulfill its ESA listing and critical
habitat obligations. In light of this, many conservative legislators
and administration appointees now proclaim that the ESA is bro-
ken and must be eliminated or substantially changed.éé

While the ESA still stands in force and effect, the Bush ad-
ministration is the first to declare that a species faced with extinc-
tion should not be listed under the ESA because it is not
significant. The Bush administration fails to realize that “[t]he
one process now going on that will take millions of years to correct
is the loss of genetic and species diversity by the destruction of
natural habitats” and that “[t]his is the folly [for which] our de-
scendants are least likely to forgive us.”¢?” The Puget Sound
Orca,s8 the Lower Kootenai Burbot,® and the Washington ground

UnpERMINE WILDLIFE ProTECTIONS (Fall 2003) [hereinafter DEFENDERS OF WILDLIFE,
SABOTAGING THE ENDANGERED SPECIES AcTl, at http://www.defenders.org/wildlife/esa/
report/report.pdf.

65. Id.

66. See Press Release, Fish & Wildlife Sves., Endangered Species Act “Broken”—
Flood of Litigation Over Critical Habitat Hinders Species Conservation (May 28,
2003), at http://www.waterchat.com/News/Environment/03/Q2/env_030529-03.htm.

67. Epwarp O. WiLsoN, BiropHILIa 121 (1984).

68. [E]xtinction of Southern Resident killer whales might not result in a gap

in the range of the taxon. In addition, other Resident or Offshore animals
could re-colonize the current range of Southern Residents should that
population be extirpated. Although it is plausible that the loss of South-
ern Resident killer whales could result in few, if any, killer whales in
parts of Puget Sound for an extended period, killer whales would occupy
their existing range from the Bering Sea through British Columbia. Fur-
thermore, Transient and Offshore pods would continue to occupy other
areas within the Pacific Ocean. NMFS, therefore, concluded that the po-
tential gap that could result in the loss of Southern Residents would not
be considered “significant” to the species.
Endangered and Threatened Wildlife and Plants; 12-Month Finding for a Petition to
List Southern Resident Killer Whales as Threatened or Endangered Under the En-
dangered Species Act, 60 Fed. Reg. 44,133, 44,137 (July 7, 2002) (to be codified at 50
C.F.R. pts. 223, 224).
69. Loss of the lower Kootenai River burbot, as compared to burbot through-
out the remainder of the nearactic region, would mean the loss of less
than 1 percent of the entire range of the taxon. . . . On the basis of the
above information, we conclude that loss of the lower Kootenai River bur-
bot would not represent a significant gap in the range of the taxon.
Endangered and Threatened Wildlife and Plants; 12-month Finding for a Petition To
List the Lower Kootenai River Burbot (Lota lota-) as Threatened or Endangered, 68
Fed. Reg. 11,574, 11,578 (March 11, 2003).

https.//digitalcommons.pace.edu/pelr/vol22/iss2/4

12



2005] “WORLD LEADER” — AT WHAT PRICE? 341

squirrel”© have all been effectively written off by the Bush admin-
istration in accordance with its conclusions that these species are
not significant. Additionally, “in response to industry lawsuits,
the Bush administration has agreed to revoke critical habitat des-
ignations for twenty-nine listed threatened or endangered
species.””1

The most recent proposal by the Bush administration will
redefine the term “enhance the survival” of the species to allow
the Fish & Wildlife Service to issue permits for activities that are
illegal under the law as it now stands, including the direct killing
of endangered species.”2 This rule change will allow an individual
or company to obtain a permit to import and export endangered
species; in exchange, the individual or group will simply have to
make a contribution to a conservation program of its choice.”®
There are no standards for what constitutes a “conservation pro-
gram,” and no mechanism in place to verify the conservation pro-
gram is beneficial, or even that the contribution goes towards
conservation.”+

The ESA is seen throughout the world as a landmark piece of
legislation, however, in just four years, the survival of many of the
species in the United States has been placed at risk. Again, the
United States shows how it is not willing to keep up with the rest
of the world when it comes to protecting animals, even those at
risk of being exterminated.

70. Collectively, the loss of all of the Washington populations would represent
a serious reduction in the species range. However serious such a hypo-
thetical reduction might be, we do not have information currently that
demonstrates this consideration would meet the DPS policy’s require-
ment of significance to the taxon (subspecies) as a whole, since there is
only limited information on the potential biological and ecological signifi-
cance for Washington in terms of range of the subspecies.
Endangered and Threatened Wildlife and Plants; Status Review and 12-Month Find-
ing for a Petition To List the Washington Population of the Western Gray Squirrel, 68
Fed. Reg. 34,628, 34,637 (June 10, 2003).
71. DEreENDERS OF WILDLIFE, SABOTAGING THE ENDANGERED SPECIES ACT, supra
note 64.
72. Draft Policy for Enhancement-of-Survival Permits for Foreign Species Listed
Under the Endangered Species Act, 68 Fed. Reg. 49,512, 49,514 (Aug. 18, 2003).
73. Id. at 49,518.
74. Id. at 49,513.
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e. Few Individual States Have Done Much to Afford
Protection to Animals

The majority of states within the United States have done lit-
tle to afford animals within their borders the protection they de-
serve. A select few states have moved at least slightly towards
affording farm animals protection. However, even those progres-
sive states have problems. While state anti-cruelty laws are
slightly better than federal animal protection laws, they still leave
much to be desired. This topic is extremely broad, and this paper
is not an appropriate venue for a complete discussion on state
anti-cruelty laws. Therefore, only the details most relevant will
be discussed at this point.75

Most state anti-cruelty statues have numerous exclusions
from the statutes. The most common exclusions include exclu-
sions for research animals,’® wildlife,”? veterinary practices,’®
z00s,7® pest control,8° and rodeos.8! Other miscellaneous exclu-
sions include Maine’s exemption for killing one’s own dogs and
cats on one’s own property,82 Kansas’ exemption for killing dogs
threatening one’s livestock or property,83 and Idaho’s exemption
for certain animal-training methods.84

However, the most significant exclusions, because of the num-
bers of animals affected, are the exclusions of farm animals and
for slaughter practices. Eighteen states exempt the practice of
slaughtering animals for food,85 with only some states specifying
that a humane method of slaughtering must be used. Thirty
states provide an exemption for routine animal husbandry prac-
tices, such as branding, castrating, and dehorning.86 Further,
Iowa and Utah exclude livestock from the definition of “animal”

75. For a complete discussion on state anti-cruelty laws, see Pamela D. Frasch et
al., State Animal Anti-Cruelty Statutes: An Overview, 5 ANIMAL L. 69, 78 (1999).

76. See, e.g., NEB. REV. STAT. § 28-1013(3) (1995); CaL. Penal Code § 599(c) (West
1999).

77. See, e.g., ALaSKA STAT. § 11.61.140(c)(4) (Michie 2004); N.J. Stat. AnNN. § 4:22-
16(c) (West 1998).

78. See, e.g., CoLo. REv. STAT. ANN. § 18-9-201.5 (West 2004).

79. See, e.g., Micu. Comp. Laws § 750.50 (2004).

80. See, e.g., Haw. Rev. Star. § 711-1109(1)(b) (1993); WasH. Rev. CobDE
§ 16.52.190(3) (1992 & Supp. 2005).

81. See, e.g., Mo. REv. STAT. § 578.007(5) (2003).

82. ME. REv. StaT. ANN. tit. 7, § 4011.1-A.B (West 2002).

83. KAN. StaT. ANN. § 47-646 (2000).

84. Inano Cobk § 25-3514(9) (Michie 2000).

85. Frasch, supra note 75, at 78.

86. Id. at 77.

https.//digitalcommons.pace.edu/pelr/vol22/iss2/4
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entirely, thus rending livestock exempt from any protection under
the cruelty statutes.8?

There are a few examples of states that have adopted laws
and regulations to protect farm animals from cruel treatment, but
most allow for routine industry practices such as debeaking and
tail docking, and most are like the Federal Humane Slaughter Act
and exclude chickens from protection. California’s state humane
slaughter act does apply to chickens; the state’s Food & Agricul-
tural Code requires that chickens be rendered insensible to pain
by various means that are rapid and effective before they are
slaughtered.8® However, “spent hens,” defined as “older chicken
hens which are considered too unproductive to retain as egg-lay-
ers,”® are specifically exempt from this provision, and from the
regulations respecting the humane slaughter of poultry adopted
by the Department of Food & Agriculture. This exemption was
put to the test in February 2003, when two egg-laying factory
farms used wood-chippers to destroy 30,000 live, egg-laying,
“spent,” unwanted hens.?¢ The San Diego County District Attor-
ney’s Office declined to prosecute because it ruled that the ranches
did not violate California’s anti-cruelty laws because they did not
act with malicious intent and had followed the advice of a veteri-
narian.?! This drove home the fact that the destruction of spent
hens is not subject to the requirements of Section 19501.

In 2002, Floridians voted to ban the use of gestation crates to
house pregnant sows.?2 This makes it unlawful “to confine a pig
during pregnancy in an enclosure, or to tether a pig during preg-
nancy . .. in such a way that she is prevented from turning around
freely.”®3 However, this law fails pregnant sows in many ways.
First, the law does not take effect until December 2008.9¢ Addi-
tionally, the law does not apply “during the prebirthing period,”
which is defined as the “seven day period prior to a pig’s expected
date of giving birth”; thus all pigs in Florida may be housed in

87. Iowa CopE ANN. § 717B.1l(a)(a) (West 2003); Utan CopE ANN. § 76-9-
301(11)(b)(ii) (2003).

88. CaL. CopE REGs. tit. 3, § 1245.2(b) (1994).

89. Id.

90. Tae HuMANE SociETY OF THE UNITED STATES, DA DEcCLINES TO FILE CHARGES
N CaLirorNiA Woob CHIPPER Cask (Apr. 17, 2003), at http:/hsus.org/ace/18892.

91. Id.
92. Fra. Consrt. art. X § 21 (2002).
93. Id.
94, Id.
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gestation crates prior to giving birth.95 Finally, “turning around
freely” is ambiguously defined to require only that the pig can
turn around “without having to touch any side of the pig’s enclo-
sure.” While the Florida law is a great start towards outlawing
the inhumane use of gestation crates, it did not go far enough to
prevent cruelty towards pregnant sows.

Lastly, California recently passed a law that bans the force-
feeding of ducks and geese in the production of foie gras.®” The
law also bans the sale of products when made from force-fed
birds.?8 This law follows suit of other countries that have already
banned the production of foie gras, including Israel, Germany, the
United Kingdom, Switzerland, and most provinces in Austria.
Senate President Pro Tem John Burton authored the bill because
he felt that “[clramming food down a duck’s throat to make a gour-
met item knows as foie gras is not only unnecessary, it’s inhu-
mane.”® However, Senate Bill 1520 fails in at least one respect; it
does not take effect until 2012. Approximately 20,000 birds are
raised and slaughtered in California each year by the only foie
gras producer outside the state of New York. Senate Bill 1520 has
given Sonoma Foie Gras eight years to make the production of this
delicatessen more humane. Compare this to other recent Califor-
nia bills that took effect immediately. Assembly Bill 34 makes it
illegal to “conduct[] or attempt[] to conduct” a transaction “with
specific intent to promote . . . criminal activity” and took effect
immediately because it was an “urgency statute necessary for im-
mediate preservation of public peace, health or safety;”1°° Assem-
bly Bill 82 took effect immediately and raised homeowner’s
property tax exemption from $7,000 to $32,000 of the full value of

95. Id.
96. Id.
97. CaL. HEaLTH & SarFETY CODE §§ 25980-25984 (Deering 2005).

Foie gras is produced by force feeding ducks or geese large amounts of
food so that their livers swell up to ten times normal size. A pipe is
showed down the bird’s esophagus and food is forced into the stomach.
The process is repeated two or three times daily for two to three weeks
until the birds develop fatty liver disease. The birds are then slaughtered
to produce foie gras.
Press Release, No Foie Gras.org, Schwarzenegger Terminates Form of Animal Cru-
elty (Sept. 29, 2004), at http:/mofoiegras.org/F'S_cabill_PR2.htm.

98. CaL. HEaLTH & SareTY CODE §§ 25980-25984 (Deering 2005).

99. AVAR, Schwarzenegger Terminates Form of Animal Cruelty (Sept. 30, 2004),
at http://sfbay.indymedia.org/news/2004/09/1697076_comment.php.

100. A.B. 34, 2003-2004 Leg., Reg. Sess. (Cal. 2004).

https.//digitalcommons.pace.edu/pelr/vol22/iss2/4

16



2005] “WORLD LEADER” — AT WHAT PRICE? 345

the dwelling.19* Unfortunately, when animal welfare issues are
pitted against industry economics, the animals still lose.

The problem of protecting animals from human exploitation is
no longer just a federal issue in the United States; it runs much
deeper and is a state issue as well. The United States continues to
prove that it is incapable of recognizing the inherent worth of the
billions of animals used and abused each year at human hands by
continually denying them protection. This is not only a problem of
the past, but as discussed below, continues to be a problem in pro-
posed rules and regulations.102

f. Recently Enacted New Jersey Regulations for the
“Humane” Treatment of Domestic Livestock Endorse
the Most Cruel of Industry Practices

A perfect example of how the United States still does not rec-
ognize the importance of protecting animals from the inhumane
practices of the various industries is the recently enacted New
Jersey State Regulations on the Humane Treatment of Domestic
Livestock.193 In 1996, in response to the widespread consensus
that farm animal reform is much needed, the New Jersey Legisla-
ture directed the New Jersey Department of Agriculture (“NJDA”)
to “develop and adopt” both “standards for the humane raising,
keeping, care, treatment, marketing, and sale of domestic live-
stock,” and “rules and regulations governing the enforcement of
those standards.”1%4 The Legislature mandated that these regula-
tions be completed “within six months,”%5 and surprisingly in-
cluded “poultry” and “fowl” within the definition of “domestic
livestock.”1%6¢ The NJDA had a monumental chance to ensure pro-
tection to the millions of animals used in New Jersey livestock
each year.

It took the NJDA over six years to complete the task of writ-
ing standards for the “humane raising, keeping, care, treatment,
marketing, and sale of domestic livestock.”197 Sadly, the proposed
and, indeed, final regulations did nothing more than propose and

101. A.B. 82, 2003-2004 Leg., Reg. Sess. (Cal. 2003).

102. See infra Part II(f) (for a discussion on the recently proposed New Jersey regu-
lations for the humane treatment of domestic livestock).

103. Humane Treatment of Domestic Livestock, N.J. Apmin. Cobpe tit. 2:8-1
through 2:8-87 (2004).

104. N.J. StaT. AnN. 4:22-16.1(a) (West 1998).

105. Id.

106. Id. § 4:22-16.1(c).

107. Id. § 4:22-16.1(a) (emphasis added).
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enact the already imposed industry standards that are anything
but humane. The New Jersey proposed regulations classified as
humane the use of veal crates,1°8 forced molting of egg-laying
hens,'9° beak-trimming,!1° toe trimming,!11 gestation crates,!!2
castration without anesthetic,113 and tail docking.11* The regula-
tions rely on the archaic Twenty-Eight Hour Law and initially
lacked language requiring that downed animals be humanely
euthanized or provided with veterinary care in order to restore
them to an ambulatory state.115 Sadly, the New Jersey legislature
provided that, “there shall exist a presumption that the raising,
keeping, care, treatment, marketing, and sale of domestic live-
stock in accordance with the standards developed and adopted . . .
shall not constitution a violation of any provision . . . involving
alleged cruelty to, or inhumane care or treatment of domestic
livestock.”116

The public notice and comment period closed July 4, 2003
without any real promise that the completed regulations would in
fact impose standards for the “humane raising, keeping, care,
treatment, marketing, and sale of domestic livestock.”'17 The
NJDA received more than 6,500 comments regarding the rules.118
As a result of these comments, the NJDA determined that certain
amendments were necessary to clarify several aspects of the
rules.11® Yet, despite extensive comments from animal welfare or-
ganizations and individuals concerned with the humane treat-
ment of animals,’2° the NJDA’s final regulation did nothing to

108. Humane Treatment of Domestic Livestock, 35 N.J. Reg. 1873(a) § 2.4(h) (pro-
posed May 5, 2003) (codified at N.J. ApMIN. CoDE tit. 2 § 2:8-2.4(h) (2005)).

109. Id. § 4.2(c)(3) (codified at N.J. ApmiN. CobpE tit. 2 § 2:8-4.2(c)(3) (2005)).

110. Id. § 4.7(e) (codified at N.J. Apmin. CopeE tit. 2 § 2:8-4.7(e) (2005)).

111. Id. § 4.7(f) (codified at N.J. ApMIN. CoDE tit. 2 § 2:8-4.7(f) (2005)).

112. Id. § 7.4(b)(1) (providing that crates for pigs, “[ble of sufficient size to provide
adequate space for each animal seeking shelter within to stand, lie down, rest, get up,
and move its head freely.”) (Codified at N.J. ApMIN. CODE tit. 2 § 2:8-7.4(b)(1)(2005)).

113. Id. § 7.6(d) (codified at N.J. Apmin. CopE tit. 2 § 2:8-7.6(d) (2005)).

114. Humane Treatment of Domestic Livestock, 35 N.J. Reg. 1873(a) § 7.6(d) (pro-
posed May 5, 2003) (codified at N.J. Apmin. CopE tit. 2 § 2:8-7.6(d) (2005)).

115. Id. §§ 2.7(a)2)-(3) (codified at N.J. ApmiN. CopE tit. 2 § 2:8-2.7(a}2)-(3)
(2005)).

116. N.J. StaT. AnN. § 4:22-16.1(b)(2) (West 1998).

117. Id. (emphasis added).

118. Humane Treatment of Domestic Livestock, 36 N.J. Reg. 2586, 2587 (June 7,
2004).

119. Id.

120. See, e.g., Farm Sanctuary’s written comments, at http:/www.farmsanctuary.
com. Additionally, the author is personally aware of the submission of more than 100
pages of written material and four boxes of exhibits.

https.//digitalcommons.pace.edu/pelr/vol22/iss2/4
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make treatment more humane; in fact, the regulations make per-
missible treatment crueler.’?2! The NJDA had a monumental
chance to create legislation recognizing that sentient, intelligent
farm animals are in as much, if not more, need of protection as
companion animals. However, the agency failed in its attempt to
adhere to the clear congressional requirement that humane stan-
dards be created.

Sadly, the opinion of the NJDA is no different from that of the
USDA and the U.S. government. However, in this case, rather
than merely writing laws that are under-funded, under-regulated,
and ambiguous, the NJDA tried to couch as humane the most in-
humane of industry practices. Individual states and the U.S. gov-
ernment must recognize the inherent worth of nonhuman
animals, just as much of the developed world has already done.

III. EUROPEAN UNION

European Union (“EU”)122 law contains a wide range of legis-
lative provisions designed to protect nonhuman animals involved
in the agricultural, medical testing, and cosmetic testing indus-
tries. A legally binding Protocol recognizes animals as “sentient
beings” and requires the EU and its Member States to pay “full
regard to the welfare requirements of animals” when formulating
and implementing their policies in certain key areas.'?? EU law
has already prohibited some of the worst aspects of animal ex-
ploitation, including veal crates!24 as of 2007,125 conventional bat-

121. See, e.g., N.J. ADMIN. CoDE tit. 2 § 2:8-2.2(b)(4)(iii) (2004) (permitting beef
cattle with a BSC score of less than 2.0 to go to slaughter).

122. Presently, the European Union is comprised of twenty-five Member States:
Austria, Belgium, Cyprus, the Czech Republic, Denmark, Estonia, Finland, France,
Germany, Greece, Hungary, Ireland, Republic of, Italy, Latvia, Lithuania, Luxem-
bourg, Malta, the Netherlands, Poland, Portugal, the Slovak Republic, Slovenia,
Spain, Sweden, and the United Kingdom. See Europa, the portal site of the EU, at
http:/europa.eu.int/index_en.htm (last visited Mar. 8, 2005).

123. The Treaty of Amsterdam, Amending the Treaty on European Union, the
Treaties Establishing the European Communities and Certain Related Acts, Protocol
on the Protection and Welfare of Animals, Oct. 2, 1997, art. 8(2) O.J. (C 340) 1. For a
discussion of this particular section of the Treaty, see Eurogroup for Animal Welfare,
The EU Constitutional Treaty: Implications for Animal Welfare (Feb. 2005), at http://
www.eurogroupanimalwelfare.org/pdf/briefingcontitutionFeb)%.pdf.

124. “The veal calfs permanent home is a veal crate, a wooden restraining device
that is so small (22 inches by 54 inches) that the calves cannot turn around. Designed
to prevent movement (exercise), the crate does its job of atrophying the calves’ mus-
cles, thus producing tender ‘gourmet’ veal.” WorLD ANIMAL FounDATION, VEAL, at
http://worldanimalfoundation.homestead.com/WAFVeal. html (last accessed May 3,
2005).
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tery cages for egg-laying hens!2¢é as of 2012,127 and sow gestation
crates28 as of 2013.129

a. Treatment of Pigs Under EU Law

EU law pertaining to pigs is codified in Council Directive 91/
630/EEC and lays down Minimum Standards for the Protection of
Pigs (“Pigs Directive”).130 This was amended by Council Directive
2001/88/EC131 and also by Commission Directive 2001/93/EC.132
The key points of this EU Directive are the prohibition against the
tethering of sows!33 and the use of gestation crates,'3¢ both of
which are recognized as among the most inhumane aspects of
modern-day livestock production.

EU law requires that “[a]ll pigs reared in groups or stalls
must be inspected by the owner or the person responsible for the
animals at least once a day” to ensure that any pig that “appears
to be ill or injured” can be “treated appropriately without de-
lay.”135 EU law also requires that accommodations for pigs be

125. Council Directive 91/629/EEC, amended by Council Directive 97/2/EC, 1997
0.J. (L25) 24-25 and Commission Decision 97/182/EC, 1997 O.d. (L.'76) 30-31 [herein-
after “Calves Directive”].

126. Egg-laying hens are typically housed in confinement buildings where up to
100,000 birds are crammed into a single warehouse in staked rows of wire cages
called battery cages. About 98 percent of the 237 million laying hens in the United
States are raised in cages, with nearly 75 percent of them living in a cage since day
one. Despite the fact that a hen’s wingspan is 30 to 32 inches, up to six hens are
typically crowded into a 16-inch-wide cage. It is impossible for them to stretch their
wings, walk, and sometimes reach their food. Gone crazy from lack of stimulation,
battery-cage hens suffer severe feather loss, bruises, contusions, and abrasions. They
are de-beaked, which involves cutting through the bone, cartilage, and other delicate
soft tissue with a hot iron, in order to prevent cannibalism caused by over-crowding.
This is done without anesthesia. See, e.g., ANIMAL AID, From SHELL To HELL: THE
MopeErN EcG INDUsTRY (May 2005), at hitp:/www.animalaid.org.uk/farming/shell.
htm.

127. Council Directive 1999/74/EC, art. 5(2), 1999 0O.J. (L203) 53-57 [hereinafter
“Hens Directive”].

128. The term “sow gestation crates” refers here to crates that are so narrow the
sow cannot even turn round. She is confined in the crate throughout her sixteen-and-
a-half-week pregnancy—and for pregnancy after pregnancy, i.e., for most of her adult
life. She must lie continually on her side while she nurses her young until they are
taken away.

129. Council Directive 91/630/EEC, art. 3(9), 1991 O.J. (L 340) 4 [hereinafter “Pigs
Directive”]; Commission Directive 2001/93/EC, 2001 O.J. (I 316) 36-38.

130. Id.

131. Council Directive 2001/88/EC, 2001 O.J. (L 316) 1-4.

132. Commission Directive 2001/93/EC, 2001 O.J. (L 316) 36-38.

133. Pigs Directive, supra note 129, art. 3(2).

134. Id. art. 3(4).

135. Id.

https.//digitalcommons.pace.edu/pelr/vol22/iss2/4
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constructed in such a way that allows the animals to “have access
to a lying area physically and thermally comfortable as well as
adequately drained and clean which will allow all the animals to
lie at the same time, rest and get up normally, [and] see other
pigs.”136 Additionally, the floor the pigs live on “must be smooth
but not slippery so as to prevent injury to the pigs and so de-
signed, constructed and maintained so as not to cause injury or
suffering to pigs.”13? EU law further requires that “insulation,
heating and ventilation of the building must ensure that air circu-
lation, dust level, temperature, relative humidity and gas concen-
trations are kept within limits which are not harmful to the
pigs.”138 Pigs must be provided with “manipulable material”*3°
such as hay to satisfy routine behaviors, in light of evidence that
boredom can lead pigs to harm themselves or other animals.

The European Commission’s Scientific Veterinary Committee
(“SVC”)140 recommends “[h]ousing systems for growing and finish-
ing pigs should facilitate separation of functional areas (feeding,
resting and dunging areas), or prevent direct contact with feces in
the resting area. They should account for the needs of pigs to in-
vestigate and manipulate materials and minimize competition.”14!

Perhaps the most important aspect of the EU law is the prohi-
bition against the use of gestation crates and tethers.142 EU law
recognizes that “[slows prefer to have social interactions with
other pigs” and requires that “[iJn the week before the expected
farrowing time sows and gilts must be given suitable nesting ma-
terial in sufficient quantity.”?43 This is far ahead of American leg-
islation where only Florida has managed to outlaw the use of

136. Id.

137. Id.

138. Id.

139. Pigs Directive, supra note 129, at art. 3(4).

140. The SVC consists of independent scientists and veterinary experts. The SVC
reports draw together and analyze a large number of scientific papers and provide a
full review of the scientific literature in certain fields. In 1997 the SVC was replaced
by the Scientific Committee on Animal Health and Animal Welfare (SCAHAW). See
ScienTiFic COMMITTEE ON ANIMAL HEALTH AND ANIMAL WELFARE (“SCAHAW™), Foop
SAFETY: FROM THE FARM TO THE FORK, at http:/europa.eu.int/comm/food/fs/sc/scah/
outcome_en.html (last visited Sept. 30, 2005). In 2003 the SCAHAW was replaced by
the scientific Panel on Animal Health and Welfare, which has been established by the
new European Food Safety Authority to provide scientific opinions.

141. European Commission: Scientific Veterinary Committee, Animal Welfare Sec-
tion, Report on the Welfare of Intensively Kept Pigs (adopted Sept. 30, 1997), availa-
ble at http://www.europa.eu.int/comm/food/fs/sc/oldcomm4/out17_en.pdf.

142. Pigs Directive, supra note 129.

143. Id.
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gestation crates,'4* and no state has yet accepted the need to pro-
vide suitable nesting material.

With regards to the transportation of pigs, EU law states
that:

(loading and unloading are the activities during which injuries
and stress are most likely to occur. Noise and harassment dur-
ing loading should be avoided as should the use of excessive
force. Pigs must be treated calmly and gently in order to keep
the inevitable unrest and agitation within limits, and in order to
protect the animals from unnecessary pain, distress and injury.
Electric goads or instruments based on the electric shock princi-
ple should not be used. The use of hand-held loading board is
strongly recommended.145

The EU recognizes that the maximum time for which pigs should
be transported is eight hours, as after eight hours of travel, pigs
will have a strong need for food and water.146 In addition, the EU
recognizes that “[pligs are very susceptible to heat stress” and
that because “pigs are particularly susceptible to water depriva-
tion, frequent or continuous access to water is advisable” because
“[aln adult pig may drink up to ten litres [sic] of water per day.”147
While still not perfect, this law is far ahead of the American law
on transportation that allows pigs to go anywhere from twenty-
eight to forty-eight hours without food, water, or rest.?4¢ The EU
law pertaining to transportation is just another example of how
American law fails to protect the animals society uses and abuses.

The EU has determined that failure to provide adequate vet-
erinary care to an animal is cruel, inhumane and illegal. EU law
requires that “[a]ny pig which appears to be ill or injured must be
treated appropriately without delay. It should be possible, wher-
ever necessary, to isolate sick or injured pigs in adequate accom-

144, Fra. ConsT. art. X, § 21 (2002).

145. Counsel of Europe, Committee of Ministers, Recommendation No. R (88) 15 of
the Committee of Ministers to Member States on the Transport of Pigs (adopted Sept.
22, 1988), Eur. Consult. Assoc., 419th Sess., Doc. No. Rec (88)/15E (1988), available at
https://wed.coe.int/com.instranet.InstraServlet?Command=com.instranet.CmdBlob
Get&Docld=698164&SecMode=1&Admin=0&Usage=4&InstranetImage=44787.

146. European Commission: Scientific Veterinary Committee, Animal Welfare Sec-
tion, Report on the Welfare of Intensively Kept Pigs, supra note 45.

147. Counsel of Europe, Committee of Ministers, Recommendation No. R (88) 15,
supra note 145.

148. 49 U.S.C. § 80502 (2000); see also supra Part I1(c) (for a discussion on the U.S.
Twenty-Eight Hour Law).

https.//digitalcommons.pace.edu/pelr/vol22/iss2/4
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modation with dry, comfortable bedding.”14® Further, EU law
requires that “[v]eterinary advice must be obtained as soon as pos-
sible for pigs which are not responding to the stock-keeper’s
care.”50 While most American states have anti-cruelty laws that
make withholding veterinary care to an animal a crime, many of
those same states exempt farm animals from protection under the
anti-cruelty laws. Therefore, there is no real American law re-
quiring that farm animals be given appropriate veterinary care,
and certainly none that extends past state borders.

EU law is very clear that “[tlooth-clipping and tooth grinding
are likely to cause immediate pain and some prolonged pain,” and
recommends that “efforts should be made to avoid the necessity
for either.”151 The EU also recognizes that “[e]ar-tagging and ear-
notching may be painful to pigs,” that “[n]ose-ringing is painful as
well as affects sensitive tissues of the pigs,” and that “[t]hose prac-
tices are detrimental to the welfare of pigs, especially when car-
ried out by incompetent and inexperienced persons.”152 Further,
“[tlail docking is likely to be painful when it is carried out and it
has been demonstrated that in a proportion of animals it leads to
neuroma formation and hence to prolonged pain.”?53 Therefore,
EU law recommends that “problems of injury following tail-biting
should be solved by improved management rather than tail dock-
ing.”15¢ Finally, since castration “causes prolonged pain” EU law
mandates that “castration . . . may be carried out only under anes-
thetic by a veterinarian or a person qualified.”155 EU law does
permit tail docking and reduction of teeth, but never as routine
measures, and only where there “is evidence that injuries to sows’
teats or to other pigs’ ears or tails have occurred.”'56 However,
“[b]efore carrying out these procedures, other measures shall be
taken to prevent tail biting and other vices taking into account
environment and stocking densities.”'5? Where EU law recognizes
the need to understand and prevent why pigs are mutilating each
other before taking drastic measures of docking ears and tails,

149. Council Directive 91/630/EEC, annex, 1991 0.J. (L 630) 1, 6.

150. Id.

151. European Commission: Scientific Veterinary Committee, Animal Welfare Sec-
tion, Report on the Welfare of Intensively Kept Pigs, supra note 45.

152. Id.

153. Id.

154. Id.

155. Pigs Directive, supra note 129,

156. Id.

157. Id.
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these practices are still permitted, and even professed as being
humane,158 in the United States. These practices are regulated by
what is standard in the industry, without care for what is humane
to the animals.

American law pertaining to the use and treatment of pigs in
the agricultural industry is far behind that of the EU. This is not
to say that EU law is a perfect model; but EU law at least prohib-
its, or is in the process of prohibiting, the most egregious of indus-
try practices. As the world’s leader in production and slaughter of
animals for food, the United States must amend its regulations to
protect pigs from the horrors of everyday industry practices.

b. Treatment of Egg-Laying Hens Under EU Law

EU law pertaining to egg-laying hens is contained in Council
Directive 1999/74/EC entitled Minimum Standards for the Protec-
tion of Laying Hens (“Hens Directive”).159

The term “battery cage” refers to a cage that usually contains
anywhere from five to eleven hens and is too small for the hens to
stretch their wings, stand up, or carry out their most natural be-
haviors such as laying their eggs in a nest, pecking and scratching
at the ground, and dust-bathing. EU law prohibits existing bat-
tery cages by January 1, 2012 and no new battery cages may be
used as of January 1, 2003.16° In 1996, the SVC concluded that
“current battery cage systems provide a barren environment for
the birds” and “[i]t is clear that because of its small size and its
barrenness, the battery cage as used at present has inherent se-
vere disadvantages for the welfare of hens.”161

While the prohibition of battery cages is an important protec-
tion for egg-laying hens, the Directive permits the use of “en-
riched” cages. “Enriched cages” require each hen to have more
room than in traditional battery cages, with perches, suitable
claw-shortening devices, and litter so that hens can peck and
scratch. However, these requirements are still too meager to en-

158. N.J. ApmiN. CoDE tit. 2 § 2:8-7.6(d) (2004) (classifying this practice under the
state’s humane treatment of livestock provisions).

159. Hens Directive, supra note 127.
160. Id.

161. European Commission: Scientific Veterinary Committee, Animal Welfare Sec-
tion, Report on the Welfare of Laying Hens 109 (Oct. 30, 1996), available at http:/
europa.eu.int/comm/food/fs/sc/oldcomm4/out33_en.pdf.

https.//digitalcommons.pace.edu/pelr/vol22/iss2/4
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able hens to engage in natural behaviors.162 In recognition of this
fact, Germany has prohibited “enriched” cages as of 2012.163

Regardless of how inappropriate “enriched cages” are, the use
of them is still far ahead of anything the United States has done.
The only regulations pertaining to battery cages occurred when
industry leaders, such as McDonald’s and Burger King required
certain things from their suppliers.16¢ The USDA and Congress
have still done nothing to mandate more humane treatment of
poultry through laws and regulations.

European Union law requires that poultry “should be offered
water until loading commences, but food may be withdrawn
shortly before loading.”165 Additionally, “[a] record of the feeding
and watering times should accompany the animals throughout the
journey.”166 EU law also requires that “[o]nly birds which are fit
for the intended journey shall be subjected to [] transportation”
and that “[iln the case of end-of-lay hens, particular account
should be taken of the problems of bone fragility which can lead to
fractures.”167

In light of the fact that American law does not protect poultry
under the Humane Slaughter Act, the Twenty-Eight Hour law, or
any other federal statute, there is not much that needs to be said
here. The United States is clearly lacking in its regulation pro-
tecting the over-nine billion poultry it exploits each year.

c. Treatment of Calves Under EU Law

EU law pertaining to the treatment of calves is contained in
Council Directive 91/629/EEC entitled Minimum Standards for
the Protection of Calves.¢8 It has been amended by Council Di-
rective 97/2/EC162 and by Commission Decision 97/182/EC,170

162. Karen Davis, PhD, United Poultry Concerns, Knowing More about Natural
Poultry Behavior Can lead to Better Care (Jan. 30, 2004), at http://upc-online.org/Wel-
fare/behavior.htm.

163. United Poultry Concerns, Germany Moves Independently to Ban Battery
Cages for Hens (Winter 2001), at http://www.upc-online.org/winter2001/germany_
ban.html.

164. See infra Part VI.

165. Counsel of Europe, Committee of Ministers, Recommendation No. R (88) 15,
supra note 145.

166. Id.

167. Id.

168. Council Directive 91/629/EEC, 1991 O.J. (L 340) 28-32.

169. Council Directive 97/2/EC, 1997 O.J. (L 25) 24-25.

170. Commission Decision 97/182/EC, 1997 O.d. (I. 76) 30-31.
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which amends the Annex to the 1991 Directive (“Calves
Directive”).

The most important part of the Calves Directive is that it pro-
hibits the veal crate system.17? The veal crate system has two
main characteristics. First, the calf, taken from his mother at just
a few days of age, is kept tethered in a solid wooden crate for ap-
proximately eighteen weeks. The crate is so narrow that the calf
is unable to turn around, properly groom himself, or even lie down
comfortably. Second, in order to produce the “white meat” prized
by gourmets and desired by consumers, the calf is fed an ex-
tremely unhealthy, iron- and roughage-deficient diet in order to
keep the calf anemic and meat white and tender. Not surpris-
ingly, the veal crate system, along with sow gestation crates and
battery cages for egg-laying hens, is considered one of the most
inhumane aspects of modern-day factory farming. EU law man-
dates that new veal crates are prohibited after January 1, 1998,
and existing veal crates must be completely phased out by Decem-
ber 31, 2006.172

The EU Calves Directive provides that calves over eight
weeks of age must be kept in groups, unless a veterinarian certi-
fies that an animal’s health or behavior requires that he be iso-
lated for treatment purposes.'’® Further, even when a calf is
confined to an individual pen, he cannot be kept in a traditional
veal crate because the Directive states that:

the width of any individual pen for a calf shall be at least equal
to the height of the calf at the withers, measured in the standing
position, and the length shall be at least equal to the body
length of the calf, measured from the tip of the nose to the cau-
dal edge of the tuber ischii, multiplied by 1.1.174

The Directive recognizes calves as a “herd-living species” and that
“they should be reared in groups.”75 The SVC concluded that con-
fining and/or tethering calves in crates is inhumane. Among its
conclusions, the SVC stated “[t]he welfare of calves is very poor
when they are kept in small individual pens with insufficient
room for comfortable lying, no direct social contact and no bedding
or other material to manipulate” and “[t]ethering always causes

171. Calves Directive, supra note 125, art. 1, annex pts. 8, 11.
172. Id. art. 1.

173. Id.

174. Id. -

175. Id. at recital.
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problems for calves.”17®¢ The SVC further concluded that “[e]very
calf should be able to groom itself properly, turn around, stand up
and lie down normally and lie with its legs stretched out if it
wishes to do s0.”177 As a result of these conclusions, the tethering
of calves has been prohibited since January 1, 1998.178

To combat the industry norm of keeping calves on an iron-
and roughage-deficient diet, as of January 1, 1998, EU law re-
quires that (1) every calf over two weeks of age be provided with a
minimum daily ration of fibrous food, and (2) calves’ food shall
contain sufficient iron to ensure an average blood hemoglobin
level of at least 4.5 milliliters per liter.17®

Once again, the United States is far behind the EU in regards
to regulations pertaining to veal crates. Organizations with
calves’ best interests at heart have repeatedly tried to push legis-
lation prohibiting the use of veal crates in various states.180 How-
ever, this legislation has failed each and every time. Even worse
is the fact that not only has this legislation failed, recently en-
acted regulations purporting to ensure “the humane treatment of
livestock” include the use of veal crates as the humane way to
raise veal calves.181 The United States is, again, far behind the
EU in recognizing that calves, and all animals in the agricultural
industry, must be protected from cruel and inhumane practices.

d. Treatment of Animals Used in Cosmetic Testing
Under EU Law

Unlike the United States, which has recently amended the
AWA to exclude rats, mice, and birds from protection in all forms
of animal testing,'®2 the EU has a very different outlook on the
use of these same animals in cosmetic testing. In November 2002,
the EU passed a Europe-wide ban on the use of animals to test

176. European Commission: Scientific Veterinary Committee, Animal Welfare Sec-
tion, Report on the Welfare of Calves (Nov. 9, 1995), available at http://europa.eu.int/
comm/food/fs/sc/oldcomm4/out35_en.pdf.

177. Id.

178. Id.

179. Calves Directive, supra note 125, art. 1, annex pt. 11.

180. Farm Sanctuary has tried on numerous occasions to push legislation outlaw-
ing veal crates in New Jersey and California. See generally, Farm Sanctuary, at http:/
/www.farmsanctuary.org (last accessed Sept. 30, 2005).

181. N.J. Apmin. Copek tit. 2 § 2:8-2.4(h) (2004).

182. Farm Security and Rural Investment Act of 2002, Pub. Law No. 107-171, 116
Stat. 134 (2002) (relevant section codified at 7 U.S.C. 2132(g)).
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cosmetics.183 The European Parliament and European Union gov-
ernments agreed upon the ban.18¢ The EU directive will force cos-
metics manufacturers to stop testing new products on animals
within six years, while at the same time banning the marketing of
new cosmetic goods which were tested on animals.185 Before this,
only the UK, Austria, and the Netherlands had imposed bans on
cosmetic testing on animals.’8 The United States has proven
that it is far behind the EU in its treatment of farm animals, and
in its treatment of animals used in the cosmetic testing industry.
The United States must learn to recognize th2 inherent worth of
animals and take necessary steps to prevent the unnecessary and
painful suffering that continues daily in U.S. laboratories. Rather
than excluding 95 percent of the animals used in U.S. research
facilities,8” the United States must follow the EU lead, and ex-
tend further protection to animals used in vivisection.

IV. INDIVIDUAL COUNTRIES WITHIN THE
EUROPEAN UNION

Certain countries within the European Union have gone even
further than the EU provisions set forth to protect nonhuman ani-
mals involved in the agricultural, medical testing, and cosmetic
testing industries. While these countries have not completely suc-
ceeded at protecting animals, they have done far more than the
United States and that is worth commending.

a. Animal Protection Laws in Germany!88

By adding the words “and the animals” to its Constitution,
Germany became the first country in the EU,!8° and the second on
the European continent,19° to guarantee the highest level of legal

183. Ambrose Evans-Pritchard, EU agrees animal testing ban for cosmetics, THE
Daiy TeLecrapH, Nov. 8, 2002, available at http:/millennium-debate.org/
tel8nov022.htm; see also Avril Stephens, Animal rights slam EU testing ban, CNN,
Nov. 7, 2002, at http://edition.cnn.com/2002/WORLD/europe/11/07/eu.cosmetics/.

184. Id.

185. Id.

186. See Stephens, supra note 183.

187. See supra Part II(a).

188. For an in-depth analysis of Germany’s legal scheme for protecting animals,
see Kate M. Nattrass, Comment, “. . . Und Die Tiere” Constitutional Protection for
Germany’s Animals, 10 ANnmar L. 283 (2004).

189. GrunDGEseTZ[GG] [Constitution] art. 20a (F.R.G).

190. BV 1992 § 24. In 1992, Switzerland recognized the importance of animals in
its Constitution. However, this development had virtually no international impact
and receives little attention outside Switzerland.

https.//digitalcommons.pace.edu/pelr/vol22/iss2/4
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protection to nonhuman animals. The recent addition to the Ger-
man Constitution confers a long-standing belief that animal wel-
fare is secure in Germany, as compared to countries such as the
United States where laws vary drastically from animal to
animal.191

Prior to adding “and the animals” to the German Constitu-
tion, the German Animal Protection Law (“Tierschutzgesetz”) was
considered among the strongest in the world. The law begins by
declaring an intent to “protect the life and well-being of animals
as fellow creatures.”'92 In addition, the German civil code
(Biirgerlichen Gesetzbuch) was expanded in 1990 to recognize that
“[alnimals are not things. They are protected by special laws in
that laws pertaining to physical objects apply to them only so far
as there is no special regulation concerning them,”193 maintaining
the ethical basis of the 1933 law for “protecting animals on the
basis of humans’ responsibility for the animals in their care.”194
Although this sentence was met with skepticism and called an
“emotional declaration,”95 it was neither the first nor the last of
such phrases; there is a previous Austrian law of the same charac-
ter,19¢ and Switzerland followed Germany’s lead in creating a sim-
ilar declaration in its national constitution.'®?” The German law
became even stronger in 2002 when Germany added “and the ani-
mals” (“und die Tiere”) to its Constitution, providing the highest
level of federal protection to animals.198

The Tierschutzgesetz applies to all animals, vertebrates and
invertebrates, without exception, although there seems to be
agreement that greater consideration should be given to “higher”

191. See Animal Welfare Act, 7 U.S.C. § 2132(g) (2000) (regulating primarily com-
mercial and research enterprises. Within the narrow group of animals covered, the
law does not afford protection to rats, birds, and mice.). See also Farm Security and
Rural Investment Act of 2002, Pub. Law No. 107-71, 116 Stat. 134 (relevant section
codified at 7 U.S.C. 2132(g)) (This act single-handedly denied protection to 95 percent
of the animals used in U.S. research facilities).

192. Art. 1 Tierschutzgesetz.

193. Biirgerlichen Gesetzbuch § 90a (BGB).

194. Art. 1 Reichtierschutzgesetz (1933).

195. R. Krieger, Kurzer Uberblich iiber das deutsche Tierschutzrecht (2002)
(presented at the International Symposium for the Symbiotic Relationship between
Humans and Animals, Kyoto/Tokyo).

196. ABGB, art. 285, implemented July 1, 1988.

197. BV 1992 § 24, available at http://www.admin.ch/ch/itl/rs/1/c101ENG.pdf
Switzerland was the first country to acknowledge the interests of animals within its
national constitution. However, this accomplishment had virtually no international
impact and still receives little attention outside the Swiss borders.

198. GrunDGESETZ[GG] [Constitution] art. 20a (F.R.G).
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species.1®® The most noteworthy feature of the Tierschutzgesetz is
the fundamental requirement that “[nJobody may injure or cause
the suffering of an animal without sound reason.”200 Subse-
quently, the Tierschutzgesetz bans the docking of tails of dogs, ex-
cept for medical reasons or for hounds,20! and prohibits specific
mutilation-type animal husbandry practices in certain farm ani-
mals.2°2 These laws have been challenged, most recently on the
basis that the right to crop ears and tails of canines violates the
constitutional freedom to practice one’s profession; but the Ger-
man government upheld the law on the basis that preventing un-
necessary suffering is a legitimate goal when the customs of a
profession require removal of a naturally developed body part.203

Further, it is illegal to kill a vertebrate animal without sound
reason.2¢ While the term “sound reason” leaves much room for
debate as to its meaning, the ambiguity, which was intentionally
included to leave the interpretation open to developments in re-
search, knowledge, and attitude of society, has yet to lead to a dis-
cussion of the term in courts. Justifications for killing a
vertebrate animal include, but are not limited to, the killing for
food production, risks to human health or for the health of their
animals, extermination of pests or poisonous animals, and
hunting.

Despite this strong language of the Tierschutzgesetz, many
animal advocates believed that the ever-growing demands of con-
sumers made the laws less effective in practice than intended.
Therefore, beginning in late 1980, a movement began within the
animal protection community to strengthen the Tierschutzgesetz.
Widely supported as a tool for accomplishing this was a proposal
to include animal protection in the German Constitution. Ani-
mals would thus be granted the highest federal legal status and be
equal to other constitutionally protected rights.205

199. Bundesrat document 14/758: Proposal to change the Constitution.

200. Art 1, Tierschutzgesetz.

201. Art 6, Tierschutzgesetz. Amputations or removal of organs or tissues of any
animal, whether partly or in total, are prohibited. While exceptions allow such proce-
dures with the approval of a veterinarian, docking for aesthetic reasons is considered
unacceptable.

202. Art. 5, Tierschutzgesetz.

203. 1 BvR 875/99 (1999).

204. Art. 17 Nr., 1 Tierschutzgesetz.

205. German Animal Protection League (Deutscher Tierschutzbund), Tierschutz
ins Grundgesetz — Langer Atem fiihrt zum Erfolg — Konsequente Umsetzung
angemahnt — Verbandsklagerecht fiir Tierschutzorganisationen ndchstes Etappenziel
(May 17, 2002), at http://www tierschutzbund.de/aktuell/presse/index.htm.
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It took more than twenty years before the different parties of
the government could agree on an appropriate addition to the
Constitution,20¢ and eleven of the sixteen German states took
matters into their own hands by adding a Staatszielbestimmung
to their state constitutions between 1992 and 2001.207

Despite the length of time it took to amend the German Con-
stitution, on May 15, 2002, the Bundestag?°® voted 542 to 19 in
favor of the proposal to add the words “and the animals” (“und die
Tiere”) to Article 20a of the German Constitution.20® This was
closely followed by a vote in the German Bundesrat?1© in which
fifteen of the sixteen states approved the amendment. The consti-
tutional amendment became effective August 1, 2002.

Once again, the United States is far behind the rest of the
world in animal protection statutes. With this monumental move-
ment to include animal protection in the German constitution,
Germany took a huge step forward. Compare this to the monu-
mental step the United States took in the same year (2002): It
excluded 95 percent of the animals used in research facilities from
any form of federal protection.21!

b. Animal Protection Laws in Sweden

The Swedish Board of Agriculture, after consultation with the
Swedish National Board for Laboratory Animals, “recently ex-
empted all great apes and nine species of Gibbons from research
procedures as part of a new set of regulations pertaining to the
use of animals in research”;212 the new rule became effective June
2003. Great apes include chimpanzees, bonobos, gorillas, orang-

206. Proposals for a constitutional amendment included: “Animals will be pro-
tected within the framework of the current laws” (FDP); “Animals will be held in ap-
propriate containment facilities, protected from destruction of their habitats as well
as from preventable pain and suffering. Animal experimentation is only permitted
when it is imperative for the development and health of humans” (PDS); and “Ani-
mals will be treated as fellow creatures. They will be protected from inappropriate
containment, avoidable suffering, and in their natural habitats” (SPD/Greens).

207. The following states incorporated a Staatsziel Tierschutz into their State Con-
stitution (Landesverfassung): Brandenburg (1992), Saxony (1993), Thuring (1993),
Berlin (1995), Niedersachsen (1997), Bremen (1997), Bavaria (1998), Saarland (1999),
Rheinland-Pfalz (2000), Nordrhein-Westfalen (2001), Baden-Wurtemburg (2001).

208. Parliamentary house that represents the German people through directly
elected delegates from political parties.

209. 374 votes were necessary to reach the requisite two-thirds majority.

210. Parliamentary house which represents the individual German states.

211. See discussion supra Part II(a).

212. The Humane Society of the United States, Sweden Bans the Use of Great Apes
and Gibbons for Research (Apr. 10, 2003), at http://www.hsus.org/ace/18916.
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utans, and human beings. Gibbons comprise various species of
smaller apes. '

While Sweden does not currently use any great apes or gib-
bons in research, “the decision marks an important shift in official
policy, since it implicitly recognizes the individual moral worth of
primates.”?13 With this legislation, Sweden joined a small, but
growing, list of countries, including Great Britain, Japan, New
Zealand, and the Netherlands, that have banned the use of great
apes in biomedical research.214

The Board introduced other limitations, including limitations
on the duration of experiments and rules for when animals should
be killed.2t5 However, it is only great apes and gibbons that truly
benefit from the new directions because the legitimacy of using
other animals remains unchallenged, even though other animals
are equally able to feel pain.

There are currently 1,200 chimpanzees housed in U.S. re-
search facilities. These animals share more than 98 percent
DNA.216 Yet, the United States still does not follow the lead of
Sweden, Great Britain, Japan, New Zealand, and the Nether-
lands. U.S. research facilities are consistently violating the
Animal Welfare Act by subjecting the great apes they use to tor-
turous experiments and terrible living situations.?1” Moreover,
while the Clinton Administration signed the Chimp Protection
Act?18 in 2000, sending “retired” great apes to sanctuaries, this
law does not do enough because it allows research facilities to take
the animals out of their sanctuary and put them back in the hell-
ish conditions at any time.21°®

c. Animal Protection Laws in Switzerland, England, the
Netherlands, and Israel

Certain noteworthy events have happened in Switzerland,
England, the Netherlands, and Israel within the last twelve years
that warrant discussing. All of the events mean greater protec-

213. Per-Anders Svird, Sweden Bans Experiments on Great Apes (Apr. 9, 2003), at
http://www.djurensratt.org/articles/article.asp?id=615.

214. See The Humane Society of the United States, supra note 212.

215. See Svird, supra note 213.

216. IN DEFENSE OF ANIMALS, CHIMPANZEE RESEARCH FACTS, at http://www.idausa.
org/facts/chimpresearch.html (last visited Mar. 29, 2005).

217. Id.

218. Chimpanzee Health Improvement, Maintenance, and Protection Act, Pub.
Law No. 106-551, 114 Stat. 2752 (codified at 42 U.S.C. § 287a-3a).

219. Id. 42 U.S.C. § 287a-3a(d)(3)(A)i)-(i).
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tion for animals and a societal shift towards recognizing that ani-
mals are not for humans to use and abuse at will.

In 1992, Switzerland did something unheard of: It recognized
the inherent worth of animals in its constitution.22¢ Simultane-
ously, Switzerland banned the use of battery cages,??! with Swiss
law requiring that groups of forty or more Swiss hens “must have
access to perches and nest boxes and a minimum of 120 square
inches of wire-grid floor space each.”?222 Despite this epic move to-
wards protecting nonhuman animals by being the first country to
acknowledge the interests of animals within its national constitu-
tion, the accomplishment had virtually no international impact
and still receives little attention outside the Swiss borders.223 Re-
gardless of the lack of international attention, Switzerland still
recognized the inherent worth of animals by granting them the
highest level of protection. The United States is far behind many
countries, and Switzerland is an example of what the United
States should strive for.

While not at the level of providing constitutional protection to
animals, British law requires that livestock, including poultry,
must be rendered instantaneously insensible to pain until death
supervenes.22¢ As discussed above at Part II(b), this is far ahead
of the United States because the current U.S. Federal Humane
Slaughter Act does not include poultry, and the over-nine billion
poultry slaughtered each year in the United States are completely
without protection. Additionally, England banned the use of bat-
tery cages back in 1992.225 As stated above, at Part III(b), the
United States still has not even begun discussions about phasing
out battery cages, and the only industry members to even suggest
more humane sizes of battery cages were the industry giants such
as McDonald’s and Burger King. There has been no successful
state or federal legislation to ensure that egg-laying chickens do
not have to live in tiny battery cages.

220. BV 1992 § 24.

221. A PrIMER ON ANIMAL RIGHTs: LEADING EXPERTs WRITE ABOUT ANIMAL CRU-
ELTY & ExpLoiTaATION 194 (Kim W. Stallwood ed., Lantern Books 2002) [hereinafter
“PRIMER ON ANIMAL RiGHTS].

222. Id.

223. Despite receiving little international attention, the Swiss laws are generally
regarded as successful by animal protectionists in their respective countries. See
GiER!I BoLLINGER, EUROPAEISCHES TIERSCHUTZRECHT (Schultness Juristische Median
2000).

224. PrRIMER ON ANIMAL RIGHTS, supra note 221, at 193.

225. Id. at 194.
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As mentioned briefly in the discussion above at Part ITI(d),
the Netherlands has made significant headway in its recognition
that animals need to be protected. The Netherlands has outlawed
both the testing of cosmetics on animals and the use of great apes
in all research laboratories.226 Its close neighbor, Austria, was
among the first European countries to grant protection to
animals.227

The final country worth discussing is Israel. In a monumen-
tal two-to-one decision in August 2003, the Supreme Court of
Israel voted that force-feeding geese to make foie gras is cruel and
the practice should be banned, or more humane regulations gov-
erning it should be written.228 That said, the court also stated
that the practice of force-feeding animals is in itself inhumane and
it could not see how revised regulations could make it humane.22°
The change was scheduled to take effect in 2005 in order to allow
farmers time to adjust.23° The court also made reference to other
inhumane farming practices, including the treatment of veal
calves and the process of forced molting of poultry.231

Force-feeding of geese consists of restraining the animals, in-
serting a metal pipe down their throats, and pumping seven
pounds of corn mush into their stomachs thrice daily “until their
livers become enlarged and fatty.”?32 The massive amount of food
pumped into their stomachs “often caus(es] a rupture of the bird’s
stomach or esophagus, leading to a very slow and agonizing
death.”233 Roughly 700,000 geese and 100,000 ducks are force-fed
in Israeli breeding farms each year.23¢ After France, Israel is
among the largest producers of foie gras.235 The production of foie
gras has already “been banned in Germany, Poland, Austria,

226. See Evans-Pritchard and Stephens, supra note 183, and Svird, supra note
213; and accompanying text.

227. See ABGB, art. 285, implemented July 1, 1988.

228. Moshe Benishty & 31 Colleagues, C.A. 9232/01, “Noah” v. Attorney General,
Minister of Agriculture, Egg and Poultry Board (Aug. 2003), translation available at
http://www.chai-online.org/foiegras.pdf.

229. Id.

230. Id.

231. Id. at 6.

232. This is the equivalent of force-feeding sixteen pounds of pasta into a person.
CHAI-oNLINE, FoiE GrRas-SuPREME CouRT GIvEs VERDICT, FORCE-FEEDING OF GEESE
1s INHUMANE, at http://www.chai-online.org/foiegras2.htm (last accessed Mar. 1,
2005).

233. CHAI-onNLINE, Ducks AND GEESE: USE AND ABUSE, at http://www.chai-online.
org/foisgras6.htm#ducks_geese (last accessed Mar. 1, 2005).

234. Id.

235. Id.
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Switzerland, the Scandinavian countries, the Czech Republic,
[and] UK.”236 In the most horrible of scenarios, the same geese
that are hung upside down to go through the “ripping” process for
down production “are also force-fed to produce foie gras.”237

“In a natural setting, geese congregate in flocks and form fam-
ily groups, mating for life.”238 “They . . . protect their young from
predators”;23° take turns watching over young who are unable to
fly; migrate great distances; “have a lifespan of 2025 years. They
have a strong affection for others in their flock, and they will try to
help a goose who is sick, wounded, or shot.”240 Israel is the most
recent country to recognize that animals must be treated hu-
manely and that the production of foie gras in no way allows for
any of the natural needs of geese.

These countries put the United States to shame with the
enormous steps forward they have taken towards protecting the
most innocent of society. In comparison, the United States contin-
ues to permit the production of foie gras,24! the use of battery
cages, and many other inhumane industry practices.

V. TAIWAN

Taiwanese Animal Protection Law is a model for the United
States to follow. The law recognizes the need to “respect the lives
of animals and to protect animals.”?42 The definition of “animal”
is one of the most generous, and includes “a dog, a cat and a verte-
brate that is fed or kept by people.”243 It includes “the economic
animal, the experimental animal, a pet and other kinds of ani-
mals.”24¢ The “feeder,” or owner of the animal or person who
keeps the animal,245 is required to “provide adequate food and
water and sufficient space of activities of the animal.”24¢ The
“feeder” shall “also pay attention to the safe living environment,

236. Id.

237. Id.

238. CHAI-oNLINE, Ducks anD GeEese: USE AND ABUSE, at http://www.chai-online.
org/foisgras6.htm#ducks_geese (last accessed Mar. 1, 2005).

239. Id.

240, Id.

241. California, having recently banned the force-feeding of ducks and geese for
the production of foie gras, is the exception. See supra Part Il(e).

242. Ch. I art. 1, Animal Protection Law, Taiwan (1998), available at http://fwww.
animallaw.info/nonus/statutes/sttaap11998.htm (last visited Mar. 14, 2005).

243. Id. ch. I art. 3.

244. Id.

245. Id.

246. Id. ch. II art. 5.
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shelter, ventilation, lighting, temperature, cleaning and other ap-
propriate care to prevent the animal from unnecessary harass-
ment, mistreatment or hurt.”?4? The law requires that, while
transporting an animal, “its food, water, excrement, environment,
and safety shall be well taken care of” and that “it shall be pre-
vented from being frightened or hurt.”248 Taiwanese law also pro-
hibits any animal fights, any animal race or contest for the
purpose of gambling directly or indirectly, and any act that “vio-
lates good social custom.”24?

Perhaps the most compelling portion of the Taiwanese law is
the chapter on animals used in experiments.25¢ All “dog|s], cat[s]
and [] vertebrate[s] . . . fed or kept by people”5! are included
under this chapter. This is much more inclusive than the U.S.
protections. As discussed above, the AWA excludes mice, rats, and
birds from protection.252 Taiwanese law further requires that the
“number of animals used in scientific application shall be reduced
to a minimum” and that the “application shall be done in a way
that afflicts the least pain or hurt on the animals.”?53 The law
also requires that the animals shall be examined immediately
upon completion of the scientific application,25¢ and that if “parts
of their limbs or organs have been lost, or they continue to suffer
the pain that affect[s] their living quality, they shall be put to
death in a least painful way.”255

While the Taiwanese law in no way prohibits the exploitation
of animals, it at least recognizes the need to reduce pain and suf-
fering and, in the realm of experimentation, to reduce the number
of animals used in research all together. This is a huge step in the
right direction, and the United States must follow suit because it
is no longer necessary and appropriate to use animals in scientific
experiments because the pain and suffering inflicted upon those
animals far outweighs any benefits potentially incurred.

247. Id.

248. Ch. II art. 9, Animal Protection Law, Taiwan (1998), available at http:/fwww.
animallaw.info/nonus/statutes/sttaap11998.htm (last visited Mar. 14, 2005).

249. Id. ch. II1, art. 10.

250. Id. ch. ITI, art. 15.

251. Id. ch. 1, art. 3.

252. See discussion supra Part I1(a) (for a discussion on the AWA).

253. Ch. III, art. 15, Animal Protection Law, Taiwan, 1998 available at http://www.
animallaw.info/nonus/statutes/sttaap11998.htm (last visited Mar. 14, 2005).

254. Id. at ch. III, art. 17.
255. Id.
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VI. UNITED STATES BEHIND INDUSTRY GIANTS
IN AFFORDING ANIMALS PROTECTION
FROM INHUMANE PRACTICES

Surprisingly, in certain areas of animal use, it is the industry
giants leading the way with improved animal welfare and han-
dling standards. Between Wild Oats, Burger King, KFC, Wendy’s,
and McDonald’s, battery cages, forced molting and the use of non-
ambulatory animals have been banned.25¢

Far ahead of the rest of the food retail industry, on May 31,
2005, Wild Oats announced its decision to avoid the sale of eggs
from caged birds in all of its seventy-five Wild Oats Natural Mar-
ketplaces, located in twenty-three states.25?” Wild Oats is one of
the nation’s largest natural foods retail chains and sold 1.6 million
cartons of eggs in 2004.258 This is a tremendous step in the right
direction and forces egg production facilities to afford chickens
some protection. However, even though these chickens are not
confined to cages, until there are regulations granting all birds
constant access to sunlight, nesting materials, and enough space
to flap their wings, there is still much room for improvement.

On June 28, 2001, Burger King Corporation adopted new
guidelines and audits for the humane handling of food animals
and petitioned the USDA to fully and actively enforce the federal
Humane Slaughter Act.25° Burger King is now encouraging pro-
ducers to employ alternative, more humane, methods of handling
gestating sows.26¢ Burger King discourages the practices of
branding and wattling of cattle, as well as the severe ear-notching
of cattle.261 Should branding be absolutely necessary, Burger
King states that it should be done only once and never on the face

256. See BUrGeR KinG Corp., 2003 BKC AnmMaL HanDLING PoLicy, at http://fwww.
bk.com/CompanyInfo/public_policies/2003.aspx (last visited Mar. 1, 2005); WENDY’s,
WENDY'S ANIMAL WELFARE PROGRAM FacTt SHEET, http://www.wendys.com/w-6-3-1.
shtml (last visited Apr. 21, 2004); McDonaLD’s, McDonNaLD’s USA Lavine Hens
GUIDELINES, at http:/www.mecdonalds.com/usa/good/products/hen.html (last visited
Mar. 14, 2004).

257. Press Release, Humane Society of the United States, Wild Oats Gives Chick-
ens Something to Crow About: No More Cages (May 31, 2005), available at http://
www.hsus.org/press_and_publications/press_releases/wild_oats_gives_chickens_some
thing_to_crow_about_no_more_cages.html.

258. Id.

259. BurcEer King Corp., 2003 BKC AnmmaL HanorinG Povicy, at http://www.bk.
com/CompanyInfo/public_policies/2003.aspx (last accessed Mar. 1, 2005).

260. Id.

261. BurckR KinG Corp., STaTUS OF ANIMAL HANDLING PRACTICES, at http:/www.
bk.com/CompanyInfo/public_policies/status.aspx (last accessed Mar. 10, 2005).
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of the animal.262 Burger King also prohibits its beef suppliers
from using meat from non-ambulatory cattle, cattle afflicted with
advanced ocular neoplasia, or extremely emaciated cattle.263 For
poultry, Burger King mandates a minimum of 75-square inches of
usable floor space per laying hen, requires at least two water-
drinkers per cage to ensure a constant supply of water, and re-
quires that cages have conveyor feed systems to ensure continuous
access to fresh feed for the birds.26¢ Additionally, birds must be
able to stand fully upright on the entire cage floor space.265 Bur-
ger King “discourages the practice of beak trimming” and bans
forced molting.266 While these requirements from Burger King
are important and improve the lives of millions of animals, they
are still far too weak and allow for painful, cruel procedures to
occur on a daily basis.

Wendy’s prohibits the practice of withholding feed to laying
hens to induce molting, and requires that each hen have a mini-
mum of “72 square inches of space per bird.”267 During transport,
birds must have “sufficient space in transport cages to allow com-
fortable movement while providing stability, security, and ther-
mal protection during transport.”268 Wendy’s requires that “any
animal unable to move normally due to illness or injury cannot be
loaded for transport,” and that animals must have “sufficient area
to allow freedom of comfortable movement while providing stabil-
ity and security during transport.”26? Additionally, Wendy’s re-
quires that cattle held for more than twenty-four hours must be
fed and that animals must be held after “unloading for a mini-
mum of one hour for proper rest.”270 Wendy’s also has specific re-
quirements for the treatment of pigs.2?! During transport, pigs
must have “sufficient area to allow comfortable movement, while
providing stability and security.”272 As with cattle, if pigs are to
be held more than twenty-four hours, “they must be fed,” and ani-
mals must be held for a “minimum of two hours for proper rest

262. Id.

263. Id.

264. Id.

265. Id.

266. StaTUs OF ANIMAL HANDLING PRACTICES, supra note 259.
267. WENDY's, WENDY'S ANIMAL WELFARE ProGraM FAcT SHEET, at http//www.

wendys.com/w-6-3-1.shtml (last visited Apr. 21, 2005).
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269. Id.

270. Id.

271. Id.

272. Id.
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after unloading.”2’3 The holding pen must allow “freedom of
movement to the animals.”27¢4 Similar to the requirements Burger
King has, these requirements do only so much to protect the ani-
mals used by Wendy’s. These requirements must be made much
stricter in order to fully protect all animals.

McDonald’s reports on its website that it “does not support
the improperly controlled practice of ‘beak trimming’ as it violates
our guiding principles for animal welfare.”2?> McDonald’s has, in
fact, promulgated Animal Welfare Guidelines.2’¢ McDonald’s
does not “support the withdrawal of food or water to facilitate in-
duced molting,” and requires that each bird have “72 square in-
ches of room and four inches of feeder space.”2”? McDonald’s was
also to have phased out, by the end of 2004, the use of antibiotics,
for the purpose of growth promotion, that belong to classes of com-
pounds approved for use in human medicine.2’8 Again, while im-
provements in the right direction, McDonald’s must require much
more of its producers before it can say it looks out for the animals’
wellbeing.

Finally, KFC prohibits suppliers from de-beaking any poultry
that will be sold in its restaurants.2”® Transport crates must not
be “over-filled and enough space must be provided to allow all
birds to lie down.”?8° “Stunning equipment should be maintained
to confirm that birds are insensible prior to slaughter, and the
time between stunning and slaughter must be limited to minimize
any likelihood that a bird may regain consciousness prior to
slaughter.”281 Just like the requirements of its competitors, KFC’s
requirements are a step in the right direction, but still leave much
room for improvement. KFC and other industry giants must con-
tinue to raise the bar of animal protection to ensure that all ani-
mals used by their food production units are not brutalized.

Whether or not these requirements are adequate and whether
or not they are even enforced is not within the scope of this pa-

273. WENDY'S ANIMAL WELFARE PROGRAM, supra note 267.

274. Id.

275. McDonaLp’s, McDonaLD’s USA Lavine Hens GUIDELINES, at http://www.
mecdonalds.com/usa/good/products/hen.html (last accessed Mar. 14, 2005).

276. Id.

277. Id.

278. McDonaLp’s, McDonaLp’s USA Propbuct RESPONSIBILITY, at http:/www.
medonalds.com/usa/good/products.html (last accessed Mar. 14, 2005).

279. KFC, ANiMAL WELFARE GUIDELINES, a¢ http:/www kfc.com/about/animalwel-
fare_guidelines.htm (last accessed Mar. 14, 2005).

280. Id.

281. Id.
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per.282 Regardless, it is extremely important to recognize that the
U.S. government is not only behind the developed countries of this
world as far as animal protection is concerned, but it is also be-
hind the giant industry corporations using the animals.

VII. CONCLUSION

Over the last several years, government officials, scientists,
humane organizations, and livestock-industry leaders have be-
come increasingly aware of the need to reform inhumane practices
occurring in the various industries. In 2001, Senator Robert Byrd
spoke on the floor of the United States Senate, stating:

Our inhumane treatment of livestock is becoming widespread
and more and more barbaric. Six hundred pound hogs . . .
raised in 2 foot wide metal cages called gestation crates, in
which the poor beasts are unable to turn around or lie down in
natural positions . . . . Veal calves are confined to dark wooden
crates so small that they are prevented from lying down or
scratching themselves. These creatures feel; they know pain.
The suffer pain just as we humans suffer pain. Egg laying hens
are confined to battery cages . . . . They are reduced to an egg
laying machine . . . . Barbaric treatment of helpless, defenseless
creatures must not be tolerated even if these animals are being
raised for food — and even more so, more so. Such insensitivity
is insidious and can spread and is dangerous. Life must be
respected and dealt with humanely in a civilized society.283

However, despite this recent recognition by one in the U.S.
Senate, the United States is still far behind in enacting animal
protection legislation. To this day, billions of animals suffer annu-
ally at the hands of human beings in the agricultural industry
alone. They are confined, starved, branded, castrated, beaten,
and skinned alive only to put dinner on our plates. Their millions
of brothers and sisters in the cosmetic and medical testing indus-
tries are poisoned, burned, blinded, infected and left alone in their
misery so that we can obtain make-up and cures to the ailments
we bring upon ourselves through unhealthy diets, lack of exercise,
over-medication and stressful lifestyles. Anyone who has spent

282. See PEoPLE FOR THE ETHICAL TREATMENT OF ANIMALS (PETA), at http://www.
peta.org (last accessed Apr. 12, 2005) (for information on the validity and appropriate-
ness of these self-imposed regulations, and on PETA’s “WickedWendy’s,” “MurderK-
ing,” “McCruelty,” and “KFC Cruelty” campaigns).

283. 147 Cona. REc. S27,310-12 (daily ed. July 9, 2001) (statement of Sen. Robert
Byrd).
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any amount of time with a nonhuman animal knows that they,
like we human-animals, are capable of feeling emotions and pain.
Yet, despite the widely recognized fact that nonhuman animals
are sentient creatures, nothing is being done to protect them. In
fact, in recent years, American legislation has gone backwards:
The AWA no longer protects birds, rats and mice; the HSA does not
protect over 92 percent of the animals slaughtered annually; the
Twenty-Eight Hour Law offers virtually no protection to animals
in being transported; and the ESA is under attack by the Bush
Administration in an attempt to weaken it and reduce the protec-
tion it offers. Additionally, state statutes aimed at protecting one
species of farm animals do not take effect for years or they leave
gaping loopholes open for industry exploitation.

In an age where humans are becoming more aware of the
need to protect animals, spending more than $18 billion annually
on American companion animal veterinary care alone,?84 the non-
human animals who are not fortunate enough to have a personal
connection with humans continue to suffer endlessly and silently.
The United States needs to get its act in gear and recognize that
Gandhi was correct when he said, “the greatness of a nation and
its moral progress can be judged by the way its animals are
treated.”285

284. See, e.g., Gail Buckner, Know What You Get in Your Pet Insurance Policy,
FoxNews.coM, Nov. 22, 2004, at http://www.moneytalks.org (last visited Sept. 30,
2005).

285. Mahatma Gandbhi, The Story of My Experiments with Truth, available at http:/
fwww.nalanda.nitc.ac.in/resources/english/etext-project/Biography/gandhi/part3.
chapter18.html (last accessed Apr. 26, 2005).
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