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PUBLIC HEALTH AND THE LAW: RESPONDING TO TERRORISM
AND OTHER PUBLIC HEALTH EMERGENCIES IN NEW YORK

SYMPOSIUM AGENDA

Public Health and the Law: Responding to Terrorism and Other Public Health
Emergencies in New York

How would we react to an outbreak of SARS, avian flu, the Ebola virus, or smallpox? If Hurricane
Katrina and other recent natural disasters teach us one lesson, it is that public health and security
officials must plan in advance for catastrophes. Law and legal institutions must be thought throngh
in light of contemporary threats in order to avoid the chaos that plagned New Orleans. Over the past
several years, New Yorkers have faced several similar threats to health and safety. From intentional
tragedies such as 9/11 and the anthrax attacks, to accidents and natorally occorring disasters such as
the 2003 blackout and the SARS outbreak, New Yorkers have considerable experience in reacting to
large-scale emergencies, but these laws and institutions have not been updated to reflect these experi-
ences. Even now, the specter looms as avian influenza threatens to become a global pandermnic.

Each of those occurrences has the potential to affect the health of large numbers of people, and gov-
ernments must lead the response to them. Law, politics, and custom determine the respective
responsibilities and formal relationships of the various levels of government (federal, state, and
local) in the event of a public health emergency. Public health officials have historical experience
and police power at their disposal, but the legal anthorities underlying these powers are relics of a
time before the era of judicially recognized individual rights, jet travel, and the Internet. Experts in
both the legal and the public health fields are increasingly recognizing the need to modernize or
reshape statutes, regulations, and public health practices to resolve tensions between the demands
of public health and the legitimate claims of individuals in a democratic society.

This symposinm focuses on understanding, evaluating, and developing suggestions for improving
legal aspects of the responses by New York’s government entities to public health emergencies.
How is New York legally prepared to respond to a public health emergency, and what, if anything
should be done to improve the response capacity of its governments? Can we avoid the mistakes of
Louisiana? Should we wait for the federal government to decide its own policies? These questions are
not only timely but also address some of the most significant tensions inherent in government’s
assumption of increased powers in an emergency: those arising from its need to prevent the spread of
disease through the control and protection of persons, and the use, regulation, and seizure of property.

New York has traditionally been aleader in the field of public health. Drawing on a wealth of expe-
rience, a robust set of laws, and some of the nation’s leading practitioners and academics, New York
State serves naturally as a laboratory for progressive legislation and institution building. The objec-
tive of this symposinm is to build on that expertise to help generate better laws and practices in this
critical field.
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SYMPOSIUM REPORT
MArRk R. SHULMAN

Scientists have long forecast the appearance of an influenza virus capable of
infecting 40% of the world's human population and killing vnimaginable num-
bers. Recently, a new strain, HINI avian influenza, has shown all the earmarks
of becoming that disease. Until now, it has largely been confined to certain bird
species, but that may be changing.

Laurie Garrett'

With the support of the Alfred P. Sloan Foundation, the November 30, 2005, svmposium on Public
Health and the Law: Responding to Tervorism and Other Public Health Emergencies in New York
was a great success. The symposinm brought together nearly 100 experts from New York and
around the nation to discuss threats to the state’s public health, the institutions and laws designed
to prepare for and meet these threats, and the legislation proposed to improve New York’s response.
Participants included health care professionals, public health experts, lawyers, lawmakers, execu-
tives, academics, judges, and first responders.

Pace Law School Professor Linda Fentiman, Westchester County Commissioner of Health
Joshua Lipsman, and Pace’s Assistant Dean for Graduate Programs and International Affiliations
Mark R. Shulman cochaired this symposinm convened at the New York State Tudicial Institute. A
White Paper written by Dr. Lipsman (and included in this report) was distributed to each participant
along with a binder of supporting articles and other resources.

The entire symposium can be viewed for free via webcast at the symposium Web site:
http://library.law.pace.edu/research/public_health emergencies.html.”

Irma Russell gave the conference charge, urging the participants to work to develop ways to pro-
tect society against public health threats — and from loss of vital civil liberties. Too frequently,
Professor Russell argued, security and liberty are weighed against one another; she charged the
conference to examine ways to improve both without upsetting the complex web of safety and secu-
rity that Americans have developed over the centuries. Professor Russell’s comments
are detailed and expanded upon in her thoughtful essay published for the first time as part of
this report.

Joshua Lipsman then introduced the specific issues that the symposium would address. Dr.
Lipsman discussed the range of threats to public health — principally bioterrorism and such infec-
tious diseases as the avian flu — and to civil liberties, He explained the broad range of institutions
upon which public health relies in ordinary times and which are stressed during emergencies, These
include hospitals, police, and the fire and public health departments. He noted that these critical
institutions generally lack the surge capacity that a public health emergency would demand.
Likewise, Dr. Lipsman noted that our “legal tools are rusty and partially outdated” but that a vari-
ety of legal reforms have been introduced around the country, each intended to provide greater
authority and coordination in time of public health emergencies. The leading piece of legislation
proposed in New York, a version of the Model State Emergency Health Powers Act (MSEHPA),
however strong and coherent it is, contains elements that give the governor great authority to act
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with insufficient controls for civil liberties and inadequate appreciation for the roles that local
health officials inevitably play in an emergency. Dr. Lipsman proposed taking another look at the
legislation in light of the more recent Turning Point Model Act — a piece of model legislation
drafted by the same team after encountering various arguments against their original act. To the
extent that the symposinm achieved some consensus, it favored the Turning Point as a more appro-
priate model for meeting the needs of New York State.

Westchester County Executive Andrew Spano (picrired here with Dr. Lipsman) emphasized the
need for an articulated ladder of executive authority during emergencies. Mr. Spano spoke with par-
ticular urgency that day, as he went directly from
the symposium to a county-wide emergency
response exercise at the Indian Point nuclear power
facility — a major reactor set amidst a densely pop-
ulated suburban area. One in 12 Americans lives
within 50 miles of Indian Point, which is sitnated in
the independent hamlet of Buchanan. Mr. Spano
noted that under the existing legal regime mayors,
county executives and the governor may each
declare states of emergency for their own jurisdic-
tions and that no one declaration takes precedence
over another. Consequently, the county cannot real-
locate the resources of a municipality. A similar
lack of a designated point person results in chaotic lines of authority such as those that crippled
Louisiana during the 20035 response to Hurricane Katrina. Mr. Spano proposed that local and
municipal executives should manage the response to an emergency unless and until the county
executive steps in and declares his own state of emergency. Likewise, the county executive would
direct the response unless and until the governor declares his own state of emergency. Finally, the
law should be clarified to allow the President of the United States to take control and preempt state
authorities when necessary. At this point, Joseph E. Bruno, Commissioner of New York City’s
Office of Emergency Management, pointed out that New York City does have clear lines of com-
mand and agreed with Mr. Spano that the National Incident Management System could work bet-
ter with Westchester or other counties to bring them up to the level of the city.

In a related discussion, Barry Steinhardt of the American Civil Liberties Union agreed that clarifi-
cation of lines of anthority and responsibility during an emergency would be helpful. Mr. Steinhardt
was careful to reserve issues about the circumstances justifying such declarations and the powers
they would confer. He noted that the MSEHPA, if enacted in New York, would give too much unfet-
tered anthority to the governor during any situation that the governor deems an emergency. He sup-
ported modernizing the public health laws with the intention to improve their effectiveness while
ensuring that they conform to contemporary notions of civil liberties. Reminding the audience that
the enemy is a pathogen, not people, he noted that mass quarantines do not work. As an example, he
pointed out that when China declared a quarantine to contain SARS in the spring of 2003, nearly a
quarter of a million people fled the affected city before the quarantine could be enforced.

Other speakers discussed current New York public health law, and addressed the question of
whether it should to be changed to address new types of emergencies, as well as such traditional
public health concerns as outbreaks of food-borne diseases and contaminated drinking water. Some
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speakers expressed concern that the intense focus on responding to a bioterrorist attack, such as
anthrax or smallpox, was diverting attention from public health problems that were more likely to
occur. For instance, Victor W, Sidel, the Distinguished University Professor of Social Medicine at
Montefiore Medical Center and Albert Einstein College of Medicine, noted that responses to pub-
lic health emergencies must be designed in an appropriately broad context. Every dollar spent
preparing for an act that may or may not occur seems to be spent at the expense of efforts to avert
or mitigate the impact of existing public health hazards such as guns, AIDS, ordinary flu, tubercu-
losis, and chemical spills that are killing Americans each day. In short, Dr. Sidel made the argnment
for threat assessments and responses based on epidemiology and public health analysis rather than
on panicky reactions to more dramatic threats.

Since shortly after 9/11/01, the New York State Legislature has been considering adoption of a ver-
sion of the MSEHPA that “grants public health powers to state and local public health authorities
to ensure strong, effective, and timely planning, prevention, and response mechanisms to public
health emergencies (including bioterrorism) while also respecting individual rights.” Benjamin
Berkman, a scholar at the Georgetown University Law Center and the Center for Law and the
Public’s Health, which produced the MSEHPA as well as the newer Turning Point Model Act,
explained the value of the MSEHPA as a model but conceded that it might not be needed in New
York. Critics of the MSEHPA, such as the New York Civil Liberties Union, have argued: *“The Act
defines “public health emergency’ in a manner that is overly broad, and fails to clarify sufficiently
the circumstances that would justify the declaration of such an emergency.™

Richard Gottfried, chair of the New York State Assembly Health Committee, would support the
MSEHPA. However, he provided key insights why the state would not be able to enact it. He called
instead for incremental improvements to the current law instead. Likewise, while several sympo-
sinm participants endorsed the Turning Point Model Act, they acknowledged that it too was
unlikely to be adopted in New York.

One of the MSEHPA’s principal sponsors in New
York, State Senator Michael Balhoni, agreed that ‘ FHCE
New York does not need the remedies the MSEHPA " . :
proposes. Senator Balboni explained that he had |8 '|IL|, UNIVERSITY
introduced it only to draw attention to deficiencies =

in New York’s overall level of preparedness. (In the
photograph above, Sen. Balboni is pictured at right,
with Assemblyman Gottfried and Dean Shulman at
the far left).

Senator Balboni continued to express his belief
that humanity is at the beginning of a world health
crisis and that New York’s level of preparedness is woefully inadequate to the challenges it will
face. As he noted when he introduced the MSEHPA in the New York Senate, “This state faces a
threat to its public health, safety, and security that has never been faced before. The threat of bioter-
rorism requires that government respond with extraordinary powers. Because the state is responsi-
ble for the health, safety, and security of its people, it must be able to respond rapidly and
effectively to public health threats. This legislation allows the governor to act decisively in the event
of a bioterrorist attack to secure the safety, security, and health of the public.”* In his symposivm




PUBLIC HEALTH AND THE LAW: RESPONDING TO TERRORISM
AND OTHER PUBLIC HEALTH EMERGENCIES IN NEW YORK

comments, however, it became clear that Senator
Balboni is less concerned by a lack of legal capac-
ity than by the inadequacy of the infrastructure and
about bottlenecks in the provisioning of emergency
health care — particularly at the distribution points.
He urged a dramatic increase in the number of hos-
pital beds, health care providers, and other facilities
that would give the state surge capacity to meet a
crisis.” He also proposed that hospitals develop
cogeneration sources that will enable them to func-
tion when the electric power grid fails. To this
point, Brian Nickerson, director of the Pace
University Edwin G. Michaelian Institute, added
that hospitals will face a particularly urgent need for surge capacity in critical care and isolation units.

David Keepnews, Director of the Office of Policy Development for the New York Academy of
Medicine, agreed on the significance of the distinction between authority and capacity. For his part,
Dr. Keepnews proposed increased public and expert participation in the lawmaking, to ensure
meaningful and timely input from those who are best positioned to determine the emergency needs.
He suggested that these providers will call — as Senator Balboni does — for increasing capacity and
for leaving statutory authority little or unchanged.

Linda Chezem of the University of Indiana and the National Institute on Alcohol Abuse and
Alcoholism emphasized that the training of judges is essential now to ensure that they will be pre-
pared to adjudicate public health emergencies when they arise. Judge Chezem has been writing
bench books on public health emergencies for several years, providing judges with model orders
that will meet exigencies while adhering to Constitutional requirements. Without this kind of
advance planning, emergencies may overwhelm the judicial system’s ability to provide sensible
jurisprudence at a critical juncture.

Like Judge Chezem, most participants emphasized the importance of articulating in advance the
process that is due in order to protect individual liberties while preserving the public health. On that
point, however, Barhara Asheld, an Associate Attorney in the New York State Department of
Health, and Robert Burhans, Director of the New York State Office of Public Health, Preparedness
and Response to Bioterrorism, were more sanguine. They argued that health officials and their
lawyers had already addressed these issues and were prepared to face emergencies. Ms Asheld is
pictured above left with Professor Fentiman. Nassau County Health Commissioner David Ackman
noted that each health department has been tasked to improve its ability to investigate, mitigate, and
communicate in the event of a public health emergency. Dr. Ackman reported that great strides have
been made on each of these fronts since 2001. And yet, he concluded, there remains much to be
done because a pandemic influenza would quickly overwhelm the public health apparatus. Like
several other speakers, he focused on the need to involve physicians and other health care profes-
sionals in private practice in planning for emergencies, in order to maximize the effectiveness of
their volunteer efforts. He also added to Dr. Sidel’s list of public health issues such chronic prob-
lems as obesity, substance abuse, and violence — each of which leads to early and preventable
deaths each day.




While the symposiam did nof generate any concrete consensus, virtnally evervone agreed that the
MSEHPA does not meet New York’s needs. Few would push for increasing the legal anthority of
the governor. There is. however, room for improving the sysiem by which the executive relates o
other authorities such as local governments and the judiciary, Most participants emphasized the
importance of fortifying the State’s public health infrastracture to ensure that the {nstimntional
capacity is in place and that the delivery systems function effectively.

Pusric HEALTH AND SAFETY: TERRORISM AND OTHER DDANGERS
IRMA 5. RUSSELL?

Diangers to public health and safety range from natnral disasters such as Hurricane Kairins and
avian iy to e man-made threat of terrorism. Such threats present challenges for government in its
role as a protector of public safety and the protector of individual freedoms, putting fhe role of gov-
ernment ab the heart of the debate on public health and safety, Indeed. modern Gueats to public
safely create a crucible for testing the complex relationship between government and citizens in
dramatic situations. This essay does not categorize or discuss all types of threats 1o public health,
Rather, it focuses on terrorism, a context that provides dramatic examples of threats to public health
and personal liberties and raises isspes inherent in areas of challenges 1o public health,

Cm Septernber 11, 2001, after the attacks on the World Trade Center and the Pentagon, President
Gieorge Bush framed the challenge: “Freedom itself was attacked this morning.”” President Bush
has o emphasized the frnportance of protecting the safety of the publc, often stating Gt Ids frst
priotity as president is to protect the Arerican people’ Tn the wake of the terrovist attacks of
September 11, the U.S. Congress passed the Uniting and Strengthening America by Providing
Appropriate Teols Reguired to Intercept and Obstract Terrorism Act of 20017 (referred 10 a5 the
SPATRIOT Act” or “the Act™).'" Among other things the Act expanded the power of the government
to engage in electronic surveillance of international terrorist activities inside the United States.’
Since that fime, the Irag war and other actions have raised new questions about the responsibility of
government to protect people’s safety and freedom. Should the povernment conduct searches with-
ont warrants? Is torture jostified as part of the government’s effort Lo protect public safety? Do the
inherent powers of the president incinde the right 1o anthorize domestic sarveiilance? The complex-
ity of such questions and the relationship between government and citizens has fascinated courfs
and scholars thronghont the history of this conniry, and the ension between isspes of poblic health
and individoal Hberty is well-established ™ Tn his dissent in Meachum v. Fane, Iustice Jobn Panl
Stevens analvzed the foundation of liberty. Rejecting the majority’s assertion that the liberty inter-
est may “originate in the Constitution,.” o have s roots in state 1:{‘@&;”13 Justice Stevens reasoned
that rights and Hberties predate government.

If & man weve & creature of the state, the analysis would be correct. But neither
the Bill of Rights nor the laws of sovercign States create the iiherty which the
Diie Process Clause protects, - .. [Liaw is essentdal to the exercise and enjoy-
ment of individoal liberty in a complex society. Bot it is not the source of lib-
erty. and surely oot the exclusive source. | had thonght it self-evident that all
men were endowed by thelr Creator with liberty as one of the cardinal pnalien-
ahie rights. Tt is that basic freedom which the Doe Process Clanse profects, ™

Jastice Stevens’ reference (o the self-evident nature of lberty calls to mind the Declaration of
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independence and ita recognition of the inalienable nature of peraonal freedoms, President Bush has
also emphasized the centrality of liberty and freedom o democracy. Shortly after the attack on the
World Trade Center he stated: “We are a country awskened to danger and called to defend freedom
... Aslong as the United States of America is determined and strong, this will not be an age of ter-
ror. This will be an age of tiberiy here and across the world™™

The slogan “Freedom is not free” has been a call to arms. The profound truth the slogan announces
reaches bevond a fnatification for the war, however, Phrased in the singular form, the statement i
pure abstraction. Nevertheless, it raises provocative goestions, including the auestion of whether the
costs of freedom should be paid by others. The answer to this question sesms to depend on the
natore of the threat, In extreme clremstances, self-defense may be justified: an invasion requires a
military defense. Threats to individnal liberties, either from goversmental action — the risk
addressad by the Bill of Rights — or from tervorism, present a more complicated cost formnla. Moat
veovle recopnize that nothing of value is free and that individoal freedoms, the central radition in
our pational ethic, canry great costs. The concepts of lberty and freedom embody both realities and
abstractions, Withont personal Hberties, the word “freedom”™ has little content other than as an
abstraction, Traditions of democracy soundly reject a trade-off of individoal freedoms for a general
ahstraction of freedom, and compromises of civil Hberties for & general concent of “feedom”™ are
radically out of step with the historv and legal traditions of the nadon.

Freedoms are not free. The plural form of this statement focoses atiention on the reality of the costs
of individnal Hberties, Individual liberties, soch as the freedoms of speech, associaton, religlon,
privacy, and profections against criminal prosecution cannot be protecied by the cost of military
action. Freedoms embodied in real righis rather than simple abstractions cannot be bonght by risking
others, They are paid for in the day to day acceptance of those same freedoms for others within soci-
ety. Perhaps it is all too human to want o freedoms while fearing the exercise of those same free-
dems by ofhers — particnlarly when the others are marked by thelr “otherness.” Nevertheless, inherent
in sorme freedoms is the fact that ensoring one person’s freedoms reqpires ensuring the same freedoms
for others, in practical and everyday reality rather than as shstractions, Thus, while protection of our
privacy makes s safe i seqns also 1o put us at risk because it enswres the privacy of others.

We secure personal freedoms for ourselves by securing the same freedoms for others, My right 1o
orivacy 18 secure only when the same right is afforded others — some of whom 1 may distrust,
Recognition of the mextricability of some costs and benefits finds voice in another slogan: “virle
is its own reward,” According to this logic, some abstractions and some costs dely externalization,
The costs of personal freedoms are integral to the exercise of the freedoms thernselves. Oulsourcing
of the cost is not possible, The cost of freedoms tesides in the exercise of freedom. within an inter-
nal calcuins not susceptible (o easy articulation or simple pavment. The rigks of freedoms are inber-
ent in the freedoms themselves. Tust as virtue contains its own costs and rewards, freedoms incur
costs in their exercise. Such a calowins drives toward the conclusion that the full cost of freedoms
cantot be paid on forgign shores.

The terrorist attacks on September 11, 2001, challenged the United States in unprecedented ways,
vaiging concerns about public safety o new levels, While prnprecedented tisks gives rise to an argn-
rent that anprecedented responses are necessary,” fhreats o public health and safoty are not the only
threats that deserve apalysis in a democracy. Moreover, a simpliatic cost-bepefit approach to the en-
sion hetween physical safety and civil liberiies entails additional risks that require assesament.
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W hether terrorism and the war on tewvorism have altered ivevocably the American tradition of indi-
vidual freedoms depends on what happens next. Terrorism and other threats to public health must
not be ignored. Nevertheless, an analysis that capitnlates (o fear carries is own risks. Treating the
proteciion of society and civil libertes of individuals as counterbalanced factors undervalnes not
oty individaal civil therties but also the socizin! value of civil liberties. Democracy promises pro-
tection of individeal lberties, benefiting individnals and, additionally, society a8 a whole,
individual Bhertics provide a structore within which the government meets its responsibility to the
public, profecting seciety one person at a tme. Io this sense, individual liberties are pot merely
individual because they further the complative goal of proteciing sodety by protecting individual
vights, The pay-off for society as a whole is 2 benefit for sach fndividual within society.’”

The United States faces persistent and growing fensions regarding the appropriate relationship of
protections of the public’s safety and protections of civil liberties. The sisks of terrorism are real,
and the risks that accormpany te dirninotion of individual freedoms are also real. They are the same
risks that motivated the founders to adopt the Bill of Rights and (o protect civil liberties agatost
government infringement. The point of this assessment i3 not (o mininize the gravity of threais (o
public safety. Rather, it suggests that minbmizing the importance of personal freedoms presents dis-
crete dangers that should not be ignored. Fundamental principles of democracy require discossion
and debate in fhe public arena.'® The process of debate and public input is essential fo maintaining
the public trost in the govermments ability Lo regolate risks effectively and the reality of the gov-
ernment’s ability to so regplate. Fears naturally lead o a desire (o minimize risks, whether they
avise from nataral disasters, terrorism, or other threats. As a society. we must consider both threats
1o our lives and threats 1o onr way of life, however. Most important. the issues of government pow-
ers in a democracy regpire discussion and debate in the pablic srena. The Pace Law School
Symposinm on Public Health Emergencies and the Law.: Responding fo Tervorism and Other
Pubtic Health Emergencies In New York advances this important work,

1L surie Garrett, “The Next Pandemic” Forelen Affairs (Fuly/Augoss 20053 3,

2 For Caontineing Legal BEducation credit for waiching the webcast, contact Kathlesn Carlisle at

. RCartisle @law pace edu,

S Testimony of Robert Perry on Bebalf of the New York Civil Liberties Urnion before the Asgembly Standing
Comdites on Health and the Assembly Standing Commitice on Codes Concerning the Model State Emergency
Health Powers Act (March 14, 20023, See www.nyclnorg/leg modelpha_ 3132 fiml.

4 Sepator Michast AL Balbond, “New York State Senate Interditons’s Memoramdom in Stpport” {20053,

AmONg AUTOIOUS articles reporting the breathiaking Jack of readiness for an emeorgoncy. sec “Experts Say Medical

Yentitators Are dn Short Supply in Bvent of Bind Fit Pandemde” New York Times (March 12, 20000 AZ4

Professor of Law, University of Talsa College of Law, Visiting Professor of Law, Pace Law School, The author

thanks Dinda Pope and Professees Margnerite Chapman, David Hardy, and A Powery Tor coments on sarlier

drafts of this work. She thanks Eric Gulle, Charles Holliday, and Barbara Leiterman for their research assistance.

7 Yrank Brand, AMpLing iNTo HigTory: THE UNLiKErY Orvesgy oF GEorcGE W, BusH 2 (Harper Collins 20023,

8 Fact Sheet: Safeguanding America: President Bush Signs Patdot Act Reauthorization, (March 9, 2006) available at

httpdfwww whitehiouse govinews/releass s/2006/03/20060300-7 htmb {visited 3/12/2006).

9 Pub. 1. No. 107-56, 115 Stat. 272 (2001},

O gee Uniting and Strengthening Awerica by Providing Appropriate Tools Required to Intercept and Obstruct
Toreorism (UISA PATRIOT ACT) Act of 2004, Pub. 1. N 107.56, 8% 201-16, 113 Star, 272, 278-9C {cadified as
aniended in soatiered sectons of U8.C).

18 155.0 8 2516 (20065

12 8en Worg Wal w Willlameon, 103 F 1 (N.D. Cal. 1900} (finding quarantine of &l Chinese nr Asfatic persons untdl

vaccinated unconstitutional absent definitive and compelling evidence of high Bhelihood of contamination);
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Jacobser v, Messachusetis, 197 WS 11 (1908) (finding mandatory vaccination withdn state police power 8o long as
compwinity isin imminent danger and awans used are not arbitrary or vnreasonabley; Riea v Board of Education.

TINW 108 (ND. 1219 tholding unconstitotional prerequisite of vaccination for public school sttendance absent
existing dangerons condition or express legislative authoritys,

ii Meackum v Fano, 427 U8, 2135, 230 Q976 (Stevens, 1., disssnting) (clations odtiad).

“ld

12 Prany Broai, Awpiing INTO HigToRY: THE UnLiKELY ODYesEY oF GeorcE W, BusH 11 (Harper Coliins 2002).

16 Although esarly haman compwnitics may not have articilated the danger as one of world annibilation, people in
plagusridden oities may well have sxperienced foar of procisely this level, Indeod, some ancient civilizations per-
ishied in catastrophic natural disasters and hostile atiacks, leaving lessons on preparedness as well as myvsteries.

17 An article enarting China’s tew gusantoss of proteotion Tor criminal defondants made tds point in the spocific
context of procedural protections for the accised. Tt identified a “fundamental contradiction” in China’s goals.
Wiiile Ching’s leaders want law to “enhance, oot ernde, government power,” they want the Chinese people “to frust
the Jegal system becagse poblic sapport I8 esgential in ensuring social stabifity”  Jim Yardlew, “Ruale by Law: A
Father’s Quest, Desperate Search for Fustice: Une Man ve. Ching,” Neow York Tones Nov, 12, 2005, Al {ooting that
Chiness leaders have “shown ittls dnclnation to replace a avstem that guarantzes comvictions with one that giaran-
tees the rights of the accused”).

18 The Symposivan on Public Health Fmergencies held ar Pace Law School considersd whether adoprion of the Maodel
State Tmergency Health Powers Act (MSEHPA) is a strategic gain in preparing for public emergencies, Whether
the MSFFPA wondd advance the catge of public protection in New ek depends o the corrent systen in place and
the Jegislative judgroent regarding the ¢ffectiveness of the MSTHPA in comparison with that cument system,
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Symposiov Wairs Parer
by Josiwea Lipsman

L Intreduction

In the first vears of this new century. New Yorkers have become acutely aware of the great hazards
that the world can bring. From intentional wragedies such as the destruction of the World Trade
Center towers on Septerber 11, 2001, and the bloterrorism of the anthrax attacks that 401, 1o accl-
dents and naturally ocowrring disasters such as the blackopt of Apgust 2003 and the outhreak of
S5ARS that winter, residents of Mew York now are all too familiar with large-scale emergencies.
Even as this paper is written. the specter looms of a global pandemic of avian fnfluenza.

All of those occowrrences were either threatened or actoal public health emergencies, in that they
have the potential to affect the health of large numbers of people and it is in large part the respon-
sibility of government entities to respond to them. In New York, government entities include
municipal, county, and state governments, all of which may have roles to play in s pablic health
ermergency. Law, poltcs, and customn determine e respective responsibilities and formal relation-
ahips of the various levels of government io a public health emergency.

This paper focnses on legal aspecis of the mesponses by New York's government entities 1o public
heatth emergencies. The guestions asked are: How i New York legally prepared o respond (0 a
public health emergency, and what, if anvthing, should be done to lmprove the response capacity of
New York’s governments? These guestions are not only fimely but also address some of the most
significant tensions inherent in government’s assumplon of increased powers in a publc health
emergency: those arising from it need to prevent the spread of disease through the control and pro-
tection of persons, and the nse, regulation and selzure of property,

Such tensions arise because the federal and state constittions give us rights that can be infringed
upon by government only in extraordinary ciroumstances. The United States Constitntion assures
that “[nio person shall be .. deprived of life, liberty, or property, without due process of Iaw; nor
shall private property be taken for public use, without just compensation.” The Fourteenth
Amendment applies the tights of doe process and egual profection to stale actions.” The New Voik
State Constitution promises that “[nlo person shall be deprived of life, Uberty or property without
of law” {and plrivate property shall not be taken for public wse without ust compensation.”” This
paper prerises is analyses on these constitntionally guaranteed lbertes.

Part 11 of the paper focuses on the law in New York for dealing with public health emergencies.
Part 117 considers the Model State Fmergency Health Powers Act (“the MSEHPA™,” model iegisla-
tion prepared by the Center for Law and the Public’s Healih at Georgetown and Johns Hopkins
Umiversities, Part IV offers agsessments of the law in New York and a proposed New York version
of the MSEHPA. Part V concludes with some steps (o enhance legal preparedness for pablic health
emergencies in New Yok,

. The Law In New York For Responding Toe Public Healih Emergencies

Statutory law relating 1o civil Hbhertdes issues in public health emergency sitnations 1s Hmited. Some
federal anthority with regard to the conircl of communicable dissases is vested in the Surgeon
Cieneral,” bat for the most part siates have this responsibiry. In New York, relevant law is fownd
in several places, The Public Health Law has no specific section on poblic health smergencies, but
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applicalle provisions are found in sections on nuisances’ and cootrol of acute communicable dis-
sases,” complamented by the State Sanitary Code” Relevant Public Health Law stamiss are few
and no other regiations than the Sanitary Code pertain.

The Defense Emergency Act of 19517 is the most comprehensive legislation to address mass emer-
gencies, including public health emergencies. [t has no assoclated pertinent adminisirative rules
and regplations other than a recent Execotive Order that implicates no consttutional issnes ! State
and Local Natural and Man-Made Disaster Prepavedness legisiation'” passed in 1972 adds admin-
istrative detail to the state’s planning and response authority: it has no associated regulations.

Disposative case lew relatiog to the control of persons or property (n a public health emergency sit-
wation also is limited.

A, Basic New York Public Health Law

Under New York Public Health Law for the regulation of nuisances, the State Health Commissioner has
“all necessary powers o make investigations and examinations into npisances, or guestons afecting
the seenrity of lfe and health in any locality”™™ This anthority mav be delepated Lo local health offi-
cers,” who under the direction of the “local board of health shall order the suppression and removal of
alt nuisances and conditions demimental 1 life and health found 1o exist within the health disrict” ™

Mew York Public Health Law for the control of acute communicable diseases declares that “Telvery
iocal board of health and every health officer shall gnard against the introduction of such communica-
ble diseases as are designated in the sanifary code. by the exercise of proper and vigilant medical
inspecton and controb of all persons and tings infecied with or exposed to such dseases ™™ Boards
of hiealth and health officers ate authorized to “provide for care and isclation of cases of commmmics-
hie disease in a hospital or elsewhere when necessary for protection of the public health ” The law
does not have any generle provisions for vaccination or teatment though there are provisions for spe-
cific immunizations of siudents (o attend educational institutions. ™

Anv “person having knowledge of an individnal affected with any disease preswmably communicabie,
ihas the duty] 1o report immediately the name and address of such pewson o the ... health officer™
The local health officer mpst Investigate the clroumstances surrounding reports that an individoad s sick
or infected with a cormmunicable disease “and is nnable or unwilling (o condect Wmself and o Hve in
such a manoer as not © expose members of his famuly or household or other persons ... to danger of
infaction ™™ I the health officer finds that “a person so affhcted is 2 menace to others,™ " he rvst Bring
the person before a magistrate who, after notice and hearing, “if satisfied that .. the alfHcted person 18
a source of danger to others, may commit the said person to 3} bospital or nstitadon”™

Health officials have a right of entrance and inspection “to any house, hailding, vessel, or other prem-
ises ... in the discharge of [their] official daties ™ A health officer may direct that rooms and effects
be cleansed snd disinfected; articles that canmot be disinfected may be destroved ™

"I'he foregoing provisions are the only ones that apply to prevention and response to communicable dis-
cases generally, and even those provisions require that a new discase be added to the State Samtary
Code sither before or shordy afier the Taw 18 enforced.” Poblic Health Law provisions for the control
of specific diseases would not apply in the event of a public health emergency caused by a different
1r;iz:r00z‘ganism.26
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B. The New York State Delense Emergency Act

In 1951, the New York State Legislature declared that “there oxists a seriots danger that this stale
will be sabiected to enemy attack, including attack by atomic bombs or other madiclogical
weapons.”” in passing the New York State Defense Fmergency Act (“ihe Act™) in response fo per-
ceived noclear threats, the Legislature declared that “ilt is the purpose of this legislation 10 meet
these dangers and problems with the least possible interference with the existing division of the
powers of the government and the least poasible infringement of the liberties of the people, includ-
ing the freedom of speech, press, and assembly.”™™

2529

The Act “established a broad coordinated civil defense program.”™” One of the Act’s key provisions
is the creation of the State Civil Defense Commission i the governor's office.” The Commission
has exfensive powers and duties, including anthority to plan and to promusigate wide-ranging regu-
iatons. ™

Draring an attack, defined as “Tajoy attack, sctual or imwninent .. by an enciny or a Torelgn nation
... causing, or which may cause, substantial damage or injnry to civilias property or persons .. by
the use of bombs, shellfire, or nuciear, radiological, chemical, bactericlogical, or biclogical
mf:azzsj"'" the Civil Defense Commission has even broader power, to conmnandeer persormel and
materiel, both pubie and private.” Also during an attack that “jeopardizes the safely or the health
of the people,” the Act allows the UCommission to pevmit counties and cities, 1o “compel the evacu-
ation” of people in the name of salety, “control all pedestrian and vehicular raffic, transportation
and communication facilides and public ntilites: [and] take. use. or destroy real or personal prop-
erty and impress persons info service for” the Act’s civil defense pui‘p@gﬁas,34

The Act also allows counties and the cities within counties to form consolidated offices of civil
defense™ and permits “two or more political sabdivisions of the state [io] enter into mutual aid
agreements [in which sjtate agencies falso] may parlicipate.”™

The Act permits the governor 1o “designate any ares in the stafe ... 38 an emergency bealth and san-
itation area and fix the bopndaries thereot” whenever “an emergency exists as the result of atiack,
orf if,] as a result of conditions created divectly or indirvecidy by the defense effort, insuflicient
or inadequate medical or health persosnel or facilities are avallable inany area”™ After such a des-
ignation,

it shall be the duty of the locad board ... of health ... to make and enforce rules
and regulations consistent with the provisions of the public health law {a) o
prevent or Hot the infrodaction or spread of any contagions or infectious dis-
case and (1) 1o protect the public health within the area.™

The Act does not explain what “consistent with the provisions of the poblic health law” means,
leaving open the possibility of both varied and contested applications of the Public Health Law in
an attack situation,

The Act confers broad immimity from Hability on the state and stale actors acting in good faith,
even in the event of death, personal injory or property damage.™

£, State And Loecal Natoral And Man-Made Disaster Preparedoess Legislation
In 1978, the Mew York State Legislature enacted State and Local Matoral and Man-Made Disaster
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Preparadness legislation {“the legislation”s,® The Legislature noted that “the state must give lead-
ership and divection to this important task 0’[ establishing an emergency disasicr preparedness pro-
gram, [hot alse found] that withoot Tocal disaster piamzmg, no state disaster program can be fully
effective,” ™ since local governments are “the first line of defense in times of disaster™ The
Legislature farther indicated that the purpose of the legistation was o empower local chief execu-
tives to “develop. .. and implement. .. disaster preparedness prog}ams’ ® and to coordinate “state
and local natural disaster and emergency response functions.”

oy . . . . CadE . .
I'he legislation creates “a disaster preparedness commission™ in the execntive branch composed of

high-level pubiic and privase officials that meets twice a vear™ to “prepare siate disaster preparad-
nese plans” that are 1o be reviewed and reported upon to the governor annually™ The Disaster
Preparedness Commiission serves in an execniive capacity and must* coordm'ite"’ and “infegrate” its
work with that of the more administrative Civil Defense Commission.

Stnte disaster preparedness plans must inclnde provisions for “disaster prevention] ] responsel. and]
weeovery.”™ The legistation also anthorizes connties o prepare “local disasier preparedness plans”
with similar provisions.™® In contiast with the Defense Fmergency Act, the legislation contains no
langnage authorizing any disaster preparedness plans to provide for exercising control over persons
OF PEIVAlE Property.

“IHoltowing the declaration of a state disaster emergency” the Disaster Preparedoess Commission
is to “direct state disaster operations and coordinate state [with local] disaster operations™* and is
apthorized to create “a temporary organization in the disaster area o provide for integration and
coordination of efforts among the various federal, state, monicipal, and private agencies
involved ™ The Comumission “may, with the approval of the governor, direct the femporary organ-
izalion o assyme divection of the kﬁsal dizaster operations of [a) municipality ... unable o manage
fits own] local disaster operations,

The legislation allows the ;g,v:wﬂar’nm"54 or a local chiief executve to declare a local state of emergency,
during which the legislation grants the chief executive many of the powers conferred by the
Deferise Bmergency Act, fhough the legislation offers more specifics and detail™ In a declared
emnergency, only the governor is anthorized (o regoest foderal assistance, ™ During such an emer-
gency, the governor may suspend state and local laws, subject to the state and federal constitutions
and specified restrictions.”’

B, Case Law

Federal and state case law regarding the control of peraons and property applies in New York,
though case law applicable to civil iiberties issues in public health emergency siinations generally
is Hmited.”® A particnlarly imporiant federal case from a century ago, Jacobson 1
Mosspohusets,” s known Tor its confirmation of the teasonable nse of state police power to pro-
tect public health and safety. The Jacobson plaintift challenged his compulsory participation in
the state’s smallpox vaccination program as timcasonable, arbitrary and oppressive.”™  Affinming
the Massachusetts Supreme Judicial Conrt holding that the program was conslitntional, the
Supreme Court held that

the liberty secured by the Constitation ... does not import an abscinie right in
each person 1o be, at all tmes and in all circumstances, wholly freed from
vestradnt. [T}t a8 a fondamental principle that ‘persons and property are spb-
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jected to all kinds of {reasonable] restraints and burdens, in order to secure the
general cormfort, health, and prosperity of the State... ™

A conternporancons New York case relied on by the Jacobson Conit, Viemeister v Whize,® npheld
mandatory smallpox vaccination for school entry, Plaintift father appealed a lower court’s denial of
an arder Tor the school to admit his vovaccinated child, which contlicted with achodl board regula-
tions. Noting that “[wihen the sole object and general tendency of legislation is (o promote the
public healil, there is no invasion of the Constitntion, even if the enforcement of the law interfercs
to some extent with liberty or property”® the Court of Appeals held that “[i}f vaccination stwongly
tends to prevent the transmission or spread of this disease, it logically follows that childen may be
refused admission to the public schools until they have been vaccinated.”™

fo & re Smith™ plaionffs challenged thels involumtary quarantine durdng an outhreak of smallpox
in Brooklyn, The Smith plaintiffs had a business carrying furniture and household effects in the
clty’s “worst infocted district”™ The City of Brookivn Health Comrmissioner asseried that they
were “nnusnally exposed 1o ... contagion” and required vaccination.” When plaintiffs refused, the
comnussioner ordered them quarantined in thelr house without judgment by a court, allegediy pur-

suant to local ordivance and state Taw.™

In proceedings vitmately reviewed by the Court of Appeals, plaintifls alleged that they were
imprisoned againgt their will and “thev had been exposed 10 no contagion and were not afflicted
with any disease, contagions or otherwise "™ Agreging with thern, the court held that when persons
are (o be gparantined, they must be “either | infected with the contugious disense, or .. exposed
to "% There was no mandatory veccination law and the court held that the
commissioner could not simply declare that

“wherever any person shall refuse 10 be vaccinated, soch person shall be fmme-
distely guarantined and continued in goarantine until he consents (o such vac-
cination” [Tol give to [the commissioner] the right to compel the vaccination
of every citizen ... if he would escape quaranting, seems ... pnnecessary and ..
an unwarrantable inference.”

Discharging the plaintiffs from the commissioner’s custody, the court held “that an “isclation of all
persons and things’ is only permitied when they are ‘infected with or exposed 10 confagious and
infections diseases [which] means, when speaking of persons and things ‘exposed’ (0 disease, the
actial fact and not a mere possibility™’

A century later, doring 2 resurgence of tuberculosis in New York City, challenges to guarantine
esprfaced, A (wbercolosis patient contested an order continuing her detention in a hospital nntil
she completed her conrse of medication or became more reliable in taking it She “argueld] that
her multi-drag resistant uberculosis [counkd] be treated, and the pablic health protecied, by means
iess restrictive than detention in a hospital” for the projected 18 10 24 mont peried.” lo a succioct
opinion, the Supreme Court, Appellate Division disagreed, holding that the New York City Heslth
Departinent had shown by clear and convinding evidence that appellant was unable to comply vol-
untarlly with her treatment o a less resirictive environment. In another case from the Supreme
Conrt of Qpeens Covnty a vear later, a petiioner requested (o be released from detention in 4 hos-
pital for weatment of toberculosis after falling three mes o complete her teatment a8 an outpa-
tient. The court held that the City Health Commissioner “demonsirated through clear and
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convincing evidence [petitioner’s] inability to comply with a prescribed course of medication in a
less restrictive environment,” and apheld the comrmissioner’s detention order,™

The appropriate standard of proof was considered explicitly in a case of first impression follow-
ing a consent order Tor involuntary hospital comumiiment for treatment of communicable tmherculo-
si5.” The Supreme Court of Suffolk County clarified that the burden of proof standard for a state
actor is cear and convincing evidence “when the ‘denial of personal or Uberty rights’ is at issue or
when ‘particularly important personal interests are af stake,”™ " The court appiied the clear and
convincing standard, which (s intermediate between “the “failr preponderance of the evidence” sfan-
dard [of] civil cases and the “beyond a reasonable donbt’ standard [of] criminal cases, [because tfhe
party bearing the burden of establishing s fact by clear and convincing evidence must satisfy the

trier of fact that what he claims i3 actually so™ The couxt held that

{allthough there is no mention of [the appropriate] standard in [the] Public
Health Law, this sitwation is analogous (o situations where, because of mental
infirmity, a person (s sought to be detained in a mental facility against his will
pursuant o Mental Hyglene Law, In such sitnations, where the petitioner is a
govermnental agency, it st sustadn 1is petidon calling for involuntary deten-
tion of a person by dear and convincing evidence, Accordingly, this standard
shall also govern here, ...’

The court’s reliznce on the Mental Hygiene Law standard reflects the federal case Taw standard for
civil cormmdtment.’”

With regard to property, there are two ways in which govermment may deprive an owner of prop-
erty. Property may be physically seized or ifs value mav be diminished by regulation. Any such
deprivation is compensable if it is a “taking” nader the Fifth Amendiment. In general, most physi-
cal seizres of property are considered compensable takings®™ Thos, selzares in a public health
emergency of. 2.¢., a hospital or one of its operating rooms to freat victims, a drive-throngh restau-
rant for mass dispensing of antibiotfics. or cell phone chamnels in order 1o maintain open lines for
compnication polentially would be compensable since they wonld be physicad confiscations of
privaie property by the government. However, the Supreme Court has held that emergency govern-
mental seizares of property are not always fakings,”™ leaving open the guestion whether property
seizores in a public health emergency woutld be deemed compensable,

The Court considered tegnlatory takings in Lucas v S.C Consiol Council™ Tt reiterated the two
categories of comipensahie takings (without t‘ewr;l to the 1 ewmmacy of any state interest) as efther
any “physical Yinvasion” of ... property [for which] (at least with regard (o permanent invasions),
we have required LLIIip{.IiSdElOIi for when] all economically beneficial or productive use of land” is
denied.® The Lucas Court held that in some instances a wotal regnlatory taking fhat dendes an
owner all economically viable use of property might not be compensable but that a regulatory tak-
ing not under established nisance or property law must be compensated. This analysis conld pose
problems during a novel public health ernergency in that “it forces health officers to rely on ofien
vague and outdated concepts of what constitntes 5 public health threat™ and does not allow them
to designate new nuisances if they wish (o aveld compensation,

However, the Lucas dissent argued that when there is a sufficlently fraportant state interest, total
deprivations of property are not takings and are oot compeusable,‘{' citing Supreme Couxt prace-
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dents in which total property deprivations in situations of compelling state inferest were not held
{0 be compensable {akmg&.% Such a perspective adds uncertainty a8 to how courts might apply
Lucas in & public health emergency and whether total regulatory deprivations in snch a sitpation
would be takings.

A public health emergency that is 3 bioterrovist event also could be an act of war, In Unired Stazes
9 Cnltex {Philippines), Ine. ¥ the Court denled compensation claims for overseas oil terminal facil-
ities that had been destroved by the United States Army to prevent them from falling into enemy
hands af the height of World War I1. The Court first considered prior contury wartime takings of
equipment by the Army for its own use, for which despite “[elxtracedinary and urforeseen ocea-
sions [such as] in time of war or of mmediate and impending public danger [nevertheless] the gov-
ernment is bound 1o make full compensation to the owner™™ The Conrt contrasted such sitnations
with the matier af bar in which proparty was not “appropriated for subsequent use™ but destroyed
to prevent Uis Balling into enemy hands, Such destruction was not a compensable taking *

In addition to compensation, the regulation and seizare of property are alao subject to due process.
Clourts have held that substantive due process is not viclated when legislatures regulate in areas of
public health concern.” There are no definitive procedural dug Process reguitements cotLerning
property inferesis in public health emergencies, but the Sepreme Court’s consideration of proce-
dural due process in the social welfare arena (s instructive. Weighing the halance between the inter-
ests of an individoal and the interests of government in challenges by recipients to lerminations of
their benefits, [ht Court upheld a requirement for & pre-tenmination hearing when welfare bemﬁta
were at stake’” but denied fhe right to a pre-termination bearing for disability benefits.” The
Eldridee Court explained the distinction between the due process required for termination from the
two programs by reference o the publc and private interests at stake and to “the risk of an erro-
neous deprivation of [the individual’s] interest throogh the procedures used, and the probable valoe,
if any, of additional or substitute procedural safegnards.”™” The risk of hardship 1o the individnal
was less with the termination of disability benefits than with welfare benefits.

These holdings suggest that in a public health emergency, asthorides should strive o comply with
due process but that o some situations. courts will not always find that the interests of an fndivid-
ual sufficiently outweigh those of the government 1o require 2 hearing prior to depriving an individ-
val of a property inlerest.

iF. Top MoODEL STaTE EMERGENCY HEATTH POWERS ACT {(MSEHPA}

Tar MBEHPA

Declaring afier the tragedy of Septernber 11, 2001, that publc officials must have “the ability ©
prevent, detect, manage, and contain emergency health threats without anduly interfering with civil
rights and liberties,™” the Center for Law and the Public’s Health at Georgetown and Johns
Hopkins universities prepared the Model State Emergency Health Powers Act (“the MSEHPA™.®
The MSEHPA consists of eight articles dealing with planning for, detecting, racking, and declar-
ing a public health cmergency; and with management of property, proteciion of persons, and pro-
viding public information doring such an emeroemv Almost all of the MSEHPA has been adapted
from various state and federal stamtory provisions,”

The MSEHPA is intended (o be a temnplate for states o betier prepare themselves throogh their laws
1o respond 1o public health emergencies such as bioterrorist attacks and massive disease epidemics
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“and, af the same time, [to] protect individual rights and freedoms™® It is “an attempted best syn-
thesis of advice, recommendations, and dialogoe regarding the purpose of emergency public health
taw, its proper reach, and the proteciion of civil liberties and private property.”™”

In New York, an edited version of the MSEHPA (FA 2207/5.1857) has beep introduced into the
New York Legisiature 10 enbance legal preparedness for Botwerrorism, It consists of additions to
Section 29 of the Exgcutive Law (adding messures for plarming for, and declaring a public health
emergency) and a new Article 10 of the Pyblic Health Law {adding measures for management of
proverty, protection of persons, and providing pablic information during a public health emer-
gency:. '™ A hearing on the predecessor bills to A 3207/5.185 was held though the bilis were not
adopied into law. %

Of note, the MSEHPA defines a public bealth emergency as being caused by hicterrorism or by a
natmrally occurring event. ™™ In contrast, A3207/%.183 (dentifies only bioterrorism as the cause of
4 public health emergency, narrowing its scope and utdHty since its provisions would not be apphi-
cable i the event of a naturally ocourring blological disaster.'”  Another significant modification
from the MSEHPA in A 3207/58.185 is the exclusion of the MSEHPA provisions for detecting and
tracking public health emergencies. This is perhaps becavse detection and tracking provisions
would be applicable to a variety of publc health purposes, and it would not miske sense o propose
such innovations only for bioterrorism surveillance. However, exclusion of the provisions poten-
tially limits opportunities to enhance the state’s survelllance and monitoring capacides. The legisia-
tive record 18 silent as to the motivations for these and other variances from the ext of the
MSEHPA.

B, Reacrons To Ty MSEHPA Anp Irs New YoRE VERSION

The MSEHPA is comroversial for several reasons,’™ The very approprizteness of enhancing stake
power Lo respond to bioterrorism rather than strengthening federal responss capabilities hias heen
guestioned in light of the anthrax attacks of 2001."% Given that hicterrorist acts and their effects
can cross state borders rapidly and that in addition to being pmiblic health evests, bioterrodst acts
alse are crimes or even scts of war, George Annas, a major critic of the MSEHPA, calls hioterror-
s “an inherenily federal mmatier™%  Another eritic has argued for “state regionalization” ag the
“optimal plan for the United States ... for the foitial response to a biowmrodst attack,”™™ given the
“speed with which disesse spreads in the twenty-first century, coupled with gaping differences
between funding, staffing, and rescurce lovels of state and local public health departments™ and
the need for “some level of oniformity” 5 of TESDODIE,

The MSEHMPA also appears to favor compiehensive pablic health interventions too heavily at the
expense of civil Hberties, ™ despite the beliel of one of ite anthors that the MSEHPA maintains “the
delicate balance between public health and civil Hberties in a constitational democracy™ " One
commentator asserts that the MIEHPA “provides a strong basis ... to reconsider {stawe] public
heatth Taws and ppdate thern as necessary bot that T3] moust be aliered 30 ag (o bolster privacy and
civil liberty protections that are ynjustifiably weakened lo an vnnecessary degree”'™

Annas has leveled other criticisms againat the MSEHPA, These include the arguments that if is dif-
ficult to assess the value of the MSEHPA because it is proposed as a remedy 10 an unspecified prob-
lem 1L is inappropriate to give public health authorities prinacy in response (o biosrorism,
given the equally important role to be played by physicians and hospitals, ™ it is wnreascnable and
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unnecessary to compel participation by the medical commmnity and the public in response 1o hioter-
vorism when the September 11, 2001, experience demonstrated thelr willingness (o cooperate vol-
untartiy™ as did the 2003 SARS outhieak expedence in Toronto:™' 1 public health anthorities
compel cooperation, 1t “would . . .engender distruat {and perhaps active non-cooperation], because it
wonld suggest (hat Jihey] comld not provide valid reasons for their actions;™! 2 large-scale invol
untary gparantine is logistically impossible in today’s world of the Internet, “lelevised news 24
hours a day, cell phones, and antomobiles”™ (and in fact there has been no large scale guaraniing in
the United Sttes for more than 80 vearsy, ™™ and state governors already have sufficient emergency
powers,™ although Annas also agiees that “many state pabiic health laws are ontdated and perhaps
inadeguate, ..

Daniel Reich, another critic of the MSEHPA, has pointed out that the definitions of “guaranting”
and “isolation” in the MSEHPA may be overly broad and inconsistent with standard definitions of
the terms. " Generally, gquarantine is when individuals who have been or are reasonably likely o
have been exposed (o a communicable infection are restricied in their movement to & specified loca-
tion, often the home, 1o allow time to see if they develop disease.”™ lsolation refers to the separa-
tion of a known or measonably Hkely to be infected individual from others to prevent Turther
transimission. '™ However, A.3207/5.185 defines gnaranting as

the physical separation and confinement of an individual or groups of individa-

als, who are or mav have been exposed t0 & contagions or possibly contagious

disease and who do not show signs or symptoms of a contagions disease, from

non-guarantined individuais, 10 prevent or imit the ransmission of the disease

to nop-guarantined individoats.”™

It defines isolation ss “the physical separation and confinement of an individoal or groups of indi-
viduals who are infected or reasonably believed to be infected with a contagious or possiblv confa-

gions discase from non- 1soiated ndividuals, to prevent or Hmit the transmission of the disease 1o
ws ]l
non-isolated individuals”

The inclusion of individoals who “may have been exposed” 10 2 contagions disease without speci-
fication of a standard for the required degree of exposure potentially allows too broad of a gronp 1o

he swept up. ¢ 1t conflicts with the New \*ork {,ﬁm‘f of Appeals /n ¢ Smith holding that when per-
sons are o be guoarantned, they muost be “either ... fected with the coningious discase, o7

v TS s
exposed fo 8777 Permitting qparantine aﬁar exposnre (o, and isolation for infection with, & “pos-

aibly comtagions discase”™ permits decisions to be made arbitrarily and in the absence of a “scien-
tific basis for this determination.”™  Since A.3207/5.185 does not specify a standard for
determining the likelhood of contagionsness of a disease, it gives considerable leeway to the dis-
cretion of the public health authority by allowing for guarantine and isolation hased on popular pro-
fessional suppositions that appear reasonable bt have no scientific basis,

Anmas finds many deficiencles In the article of the MSEHPA having to do with “protection of per-
sons.”™  A.3207/8.1%5 pemmits the public health anthority to iselate or quarantine “any person
whose refusal of medical examinstion or testing results in uncertainty regarding whether such per-
son has been exposed o or s infected with a contagious or possibly contagious disease, or other-
wise poses a danger to public health ™™ Annas cantions that this is the equivalent of no standard
at all since a refuaal will vesulf almost always iy uncertalnty, and the section thus allows 100 broad
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a discretion to isolate and quarsntine. ™ AA207/8.185 also permits the health authority fo isclate
or guarantine any person who has “not been vaccinated, freated, tested or examined,” " again
allowing too broad a power, since sich persons could include, among others, those who have not

vet been processed merely becanse of public health staffiog shortages.

AJ207/8.185 allows for compuisory vaccination without sxception.’® as the MSEHPA has, for 2
vaceine “reasonably likely (o resudl in serions harm to the affected mdividnal,”* wheteas an £XCep-
tion is allowed in both A 3207/S 185 and the MSEHPA for teatrnent “reasonably Hkely to result in
serions harm fo the affected individual. "™ Those individnals refusing vaccipation or treatment “for
reasons of health, religlon. or consciencs” may be quarsntived or isclared. ¢ Annss is critical of
the latter provision, observing that “Ttloday, sl adelts have the consttutional right 1o refuse exam-
ination and freatment. and such a refusal should pof resalt in involontary confinement simply on the
whim of a public health official™ The dght to refuse treatment has been articntated by both the
Supreme Court and the New York Court of Appealsfﬁ

AZ20781R5 allows the health anthority up to ten days to obtain a cowt order (o continne isola-
tion or guaranitoe that has been imposed upon fodividuals or groups of people,”™ and allows the
court up o five days to hold a hearing, with a ten-day continance allowed “in extraordinary cir-
comstances and for good canse shown ™™ This means op to 25 days mav pass before individuals
or groups of people are afforded an opportunity to be heard. Hearings need not be individual
nnder certain circumstances the court may consolidate individual clatms info a group.™! A group
hearing, thopgh perhaps expedient in an emergency, nevertheless 18 worrisome from a oivil lber-
lies perspective.

Annas notes that “the standard for a continued guarantine appears to be the finding that the person
would “significantly jeopardize the public health avthority’s ability to prevent or Hmil the trans-
assion of a confagions or possibly contagions disease o others, ™™ which wrongly shifts what
should be an emphasis on an individual’s statns and its risk to the public’s healih 1o the preroga-
tives of government buresneracy.™ Of note, A3207/8,185 states that the standard of proof for
granting a health authority’s petition for isolation or gparantine is 3 preponderance of the evi-
dence, "™ which is connier to New York precedent that the standard is one of clear and convinging
evidence. ™

A3207/8.185 has provisions regarding participation of medical and emergency health care
vroviders within the state that Annas finds “especially tronblesome During a peblic health
emergency due to bioterrorism. health personnel may be requived 1o assist” the public health
authority “as a condition of contimued lcensure [or as a condition of! the ability to continue o
function as a health care provider in this state,”™ fnlrodocing an element of cocrcion that could
work at cross-purposes o fostering an effsctive response capacity. Also as a condition of Heensare
or fanctioning in the state, health care facilities may be required to provide services or the use of
facilities “includiing] transferring the management and supervision of the health care factlity to the
public health anthority for a limited or unlimited period of time.”™**

A3207/3.185 has compensation provisions for lawful takings of private property for temporary or
permanent use by poblic health officials during a declared bioterrorism emergency,™ thongh not
for destriction of property reasonably believed to endanger public health, % To destroy property,
public health officials muost institate civil proceedings “to the extent practicable ™™
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AJ2FNS 185 offers health personnel immunity from civil lability, even in the case of death, per-
sonal injury or property darmage, except for gross negligence or willful misconduce. ™ Inigrestingly
this appears 1o be & greater degree of legal exposore than provided for in the Defense Emergency
Act, which confars fotal imununity from Hability.™ A 3207/8.18% also extends the same degree of
immunity from civil lability to the Governor, the pablic health authority, participating state and
Tocal officials, ™ and “anv pivate person, firm or corporation. and thelit] employess and agents”
either under contract with,™ or “who renders assistance or advice” at the reguest of the govern-
ment.’® Our-ofestate emergency health care providers are granted greater immunity, being held
Hable only for “reckless distegard for . life or health™™

The degree of immmunity for so broad a spectrum of state actors in the face of argoably vague stan-
dards for the protection of persoos appears to be a final, if not fatal, flaw in A 3207/8.1835, by dp-
ping the balance (¢ favor sweeping, far-reaching public bealth interventions af the expense of civil
tiberties. The crideal defect is inadegoate accountability, “Citizens should never be treated against
their will by their government, but if they ever ave, they should be fully compensated for injuries
suffered as & result”?

BV, The Law In New York And The Proposed Law: An Assessroent

Although in disparate parts, New York's legal capahility to respond to 2 peblic health smergency is
robust. The New York State Defense Hmergency Act enables the State Civil Defense Commission
o plan and promulgale regolations regarding most concelvable aspects of a response to an actual or
fmminent attack.®” In addition to state-level authority, localities may consolidate thelr own civil
defense efforis and may form mutual aid agj‘eemms.m

In the event of an attack, defined broadly, the State Civil Defense Commussion has the power o
take any state assets and any and sl real or personal propﬂﬁ}r.ls ' The commission also has the
vower during an attack to approoriate clvil defenge powers from connties and cities, and may have
the power io give counties and cities far-reaching suthority to compel eveceaiton. take or destroy
property, and draft people into servics.™

The governor may designate any part of the state as an emergency health and sanitation area, which
confers anthorlty oo the local beoard of health © take aod enforce necesaary measures © protect pullic
health.'*® State actors, including designated private individuats and entiies, enjoy absolute Inmmmnity
for good fith civil defense-related actions even 1f they testit in death o property darmage.™™

Both the State and Local Natwral and Man-Made Disaster Preparedness legislation and the Defense
Fmergency Act enable a state disaster preparedness planning capacity thongh the legislation gives
addiional detail notin the Act. The legislation also fncludes expHelt authority after the declaration
of & state of emergency for the imposition of & qualified form of murtial law by the governor or a
local chief executive,'®

The Public Health Law, throngh its nuisance and communicable disease provisions and the State Sanitary
Code, gives state and local public health authorities powers of sirveilance and control of misances and
of persons and things infected or exposed to a long Het of commnnnicable diseases, induding broad pow-
ess of quaranine and isclation with notice and hearing ™% However, there are no provisions to mmandate
vaccination or tieatment other than for students. Poblic health apthorities may seize or destroy articles
hazardons to the poblic health and may rogulate public health nulsances™™ Al persons have a duty to
report known or suspected cases of communicable disease to public bealth authorities.
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Federal case law upholds the reasonable use of state police power 10 protect public health and
safery.”™ New York procedents have clarified the Public Health Law by upholding mandatery
vagcination of school children to promote the pubiic good,*™ proscribing vaccination in the
clear absence of infaction or exposure to contagious disease,’”* setting a standard of proof of the
need for guarantine of clear and convincing evidence,™  and mandating the least esirictive
quaranting enviromnent. i

The Censtitution requires compensation for physical or reguiatory takings, though for the lafter
ondy if all value is Jost and the taking is not noder established auisance or property law.™ In s pub-
lic health emergency or wartirne, cerlain physical takings may not be compﬁnsabiﬁm Substantive
due process i3 not violated by regulations that bear sorse rational relationship o a legitimate leg-
istative purpose (o & public health emergency.™™ The requirements of due process fo & public health
emergency might be determined by a balancing of private and public interests and the risk of hard-

ship to an individeal with de “valve .. of additional or substitute procedural safesnards ™

AZZ0HS185, introdoced this vear in the New York Legislature, contains 2 mumber of provisions
that are nou-controversial and that could add meaningful elements to Mew Vork law.™” However,
ASZ207/8.18S slso has controversial aspects, raiging captionary signals about enactiment. First, it ig
unclear whether it is appropriate o strengthen state rather than federal power given the potential for
widespread diffusion and the criminal nature of bioterrovismy. As well, the extent to which
AZ207/5 185 tips the balance away from civil Hberties and toward public health contrel of persons
and property should be darified, made explicit and discpssed as s matier of public policy before
anv law i3 passed. Pven the premise in AZ207/8.185 that 2 mass guarasntine could be imposed
effectively to today’s world of instant electronic communications i3 uncertain. By fhe tme a stale
bureancracy has mohilized itself. significant npmbers of people will have heard of impending plans
in an e-mall or a cell phone call and fed. Part of the problem with A 3207/8.185 is that conceptu-
alizations of possible bioterrorist events are 5o varied that a “one size fits all” stand-alone statnte
may be meaningless.

Among the controversial provisions of A3207/S185 are the degree to which it gives primary
responsibility for responding to bioterrorism to public health authorities rather than equally
including phvsicians and hosplials; the compelling of health care professionals and facilities to
asgist in the event of bioterroriam even if compensated; the broad discretion granted to public
health officials to decide who and when (o exam, vaccinale, leat, quasantine, and isolate; the per-
ception of inadequacy in the due process afforded those contesting quarantine or isolation,™” and
18 lmmnunity provisions.

V. Nexi Steps

Litimately, the primary benetit of the MSEMPA may be “the extent {to which] it enconrages states
to review their emergency laws.”™™ Ir may be worthwhile also to review New York Pablic Health
Law to tmprove it rather than adopting A3207/8.185 in s entirety.  One valusble source for soach
4 review is the Turning Point Medel State Public Health Act,'™ the goal of which is “lo assist stale
and local governments to assess their existing public health laws and update laws to effectively
address a range of modem public health issues”™ The Torning Point Model State Public Health
Act includes inger alia a section and other relevant provisions on public health cmergencies derfved
from the MSEHPA™ and explicit provisions that address criticisms of the MSEHPA '
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Philosophic and efbical issues mmised by AA207/8.185 and the MSEHPA™ should be considered
and resolved explicitly in the Legisiature before enactment of any of iis provisions., Provisions of
AJZ207/8.18S, the MSEHPA, and from other sonrces merit selective incorporation into New York
law, allowing meritorious and relevant passages (o be inclnded while avoiding controversy and
redundancy, Any adopied provisions should be appropriately amended for consistency. For exani-
ple. A320778.185 does not inclode a role for local governments in puble health emergency
egponse.  Local involvement 18 an important component of public health practice in New York, a
reality that is reflected in statutory langnage. As well, inconsistencies in the proposed law with pre-
vailing standards of Hability, lmmunity and proof shonld be resolved.

The sections on detection and tracking of the MSEHPA should be considered for enaciment in New
York, Surveillance ig a bedrock public health funcdon, Prior to, and doving, potential contempo-
rary public health emergencies “public health officers may need additional authorities bevond {con-
ventional]l surveillance and disease zeporﬁngk”ué Given the explosion of methods for
information-gathering and of types of information available since surveillance laws were last
enacted, the enhancement of state and local detection and wacking capabilities would be an invalu-
able addition t¢ pablic health,

With regard to measures for the conirol or protection of persons, standards for dedslon-making in
the Public Health Law shonld be made more explicit and reflect civil libertarian valnes that were
not considered when the laws were initially drafied. Non-disease-specific provisions for examina-
tion, vaceination and treatrment should be incorporated. Their development shonld be informed by
a recognition of the tension between (a) the need for public health officials (o compel certain out-
comes in order 1o optimize the response to & rapidly evolving, mass public health emergency and
(b) the potential for mandates o Torment reactions that range fror public mistrust of asuthoritdes to
overt civil disobedience. Provisions for the control of property in New York law should be updated
o reflect principles of compensation and due process.
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seetion s a statement of legistative intent, The secord section is the proposed additions 1o § 29 of the Executive
Taw. The third secticn is the proposed article 14 of the Pablic Health Law. The fourth section is the stated effoc-
dyve date. Refrenoes tn A SIOTE 188 cite to the proposed sectons of the Fxeontive Law and the Pablic Health
Law within sections two and three, rather than to the four sections of the legislation itself.

04 1 it consider anly those sections of the MEFEHPA that are inclded in ASZ07/8 185, as those are the ones poten-
tially apphicable in Mew Yok, Also, as a convention, [ will refor fo “the MSEHPA wihon comsidering commentary
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when discussing A3207/5.185,
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108y ap 10001,
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5L 178 1016,
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153 N v UniconsoL. Law ch, 131 § 113 (Consol. 20043,
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173 City of New ¥ork v Broe, 614 NY.S2d 8 (App. Div. 1994y, City of New York v Antolnesie R, 630 NS 2d 1068
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if EFeatite v, City of New York, 123 F3d 757 (24 Cir, 1997
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BIoGRAPHIES OF PARTICIPANTS

David M. Ackman
David M. Ackman, MD, MPH, Nassan County Commissioner of Healih joined the Health
Department oo Jannary 29, 2001

Maost of Dr. Ackman’s career has been spent in public health, Afier a vear as a special assistant for
medical alfairs with the New York City Heslth and Hospital Corporation, he joined the CDC's
Epidemic Intelligence Service, where he was assigned (o the New York State Department of Health
for two vears, Finishing his assignment at the CDC, Dy, Ackman remained with the New York State
Department of Health an additional three and a half vears, including one and a half vears as direc-
tor of the Boreau of Comrnynicable Disease Control, Most vecently, D, Ackman was assistant med-
ical divecior for the Sunset Park Family Health Center Network in Brooklyn, and a medical director
st IPRC in Lake Success,

D Ackinan graduated from Weslevan University in 1984 and received his MD from SUNY Health
Science Center in Brooklyn in 1989, He received his MPH at Columbia School of Poblic Health in
1998,

Barbara Asheld

Barbara Asheld, Bsq. 8 2 1977 graduate of Albany Law School. She was an sltorney with the pred-
ecessor 1o the Mental Hygiene Legal Service in the 2d and 3d Departmenta from 1977 to 1981 She
joined the New York State Department of Health Division of Legal Affairs in 1981, She has served
there, variously, as senior attorney, associate attorney, acting counsel (o the State Board for
Professional Medical Condoct and divector of the Buseaw of Honse Connsel.

Michael Balboni
Michael Balboni ermnerged as the New York State Senate’s leader on hormeland security isspes fol-
lowing the terrorist attacks of September 11, 2001,

Senator Balboni chairs the Senafe’s Committes on Veterans, Homeland Security, and Military
Affairs, which oversees and passes legislation relattog to all aspecis of homeland security and emer-
gency prepaedness. This includes state and Tocal emergency plarming; biclogical and chemical ter-
rorismy, compiter and information techoology security, agricsltural terrorism,; and other
terrorismerelated crimes.

Although Senator Balboni’s homeland security profile increased after 9411, his interest in those
issues long preceded that day. He was asked in 1999 to brief his colleagues on New York City's
water supply and its volperability 1o terrorist attack, What he learned when researching the issue
stonned him — and led 1o his authorship of the Senate’s fivat bill on weapons of mass destruction
later thal year.

That bill defined weapons of mass destruction, and made it a crime to mannfacture andfor possess
& weapon of mass destruction. He also sponsored a bill that defined terrorism and created penalties
for terrorist acts. Both bills passed the Senate 1o wid-2001, months before the terrorist attacks.

Shortly afier 9/11, Senator Balbond sponsored what 18 now the state’s anti-igrrorism law, Tt creates
severe criminal penaliies for people who commit ferrorist acts, make ferrovist threats, or vender
assistance to terrorists in the state. He also authored a 2002 law that requives all water suppliers (o
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the state to provide an analvsis of vulnerability to tervorist aftacks as part of their overall water
emergency plan.

Since he became chair of the Homeland Security Conunities in Janwary 2003, he shevherded more
than 24 anti-terrorism bills through the Senate. He also spearheaded several anti-ierrorism measures
that becarme law that

= Muake it a crime to possess or pse a biological or chemical weapon,

» (reate new penalties for orimes against naclear facilities,

= Establish new crimes for money laundering for terrorism.

» Regoive chemeal plants to undergo volnersbility assessments.

» Reguire local disaster preparedness plang (o mclude planning for a terrorist attack.
« Hatablish, in state law, the New York State (ffice of Homeland Security.

= Tighten the sale of anvmoninm nitrate, which is used to make fertilizer bomibs,

In August 2003, Senator Balboni was appointed co-chainman of the Bxecotive Task Force on
Homeland Security of the National Conference of State Legislatures (NCEL), He also i3 a member
of the NOSL, Execuntive Board and chairs the group’s Law and Criminal lnstice Committes. o addi-
tion, Senator Balbord is a 2005 senior fellow of the Homeland Security Policy Tnstitute and a mem-
ber of the federadl National Citizen Corps Conncil.

in March 2004, then-Federal Homeland Security Secretary Tom Ridge appointed Senator Balbond
o a natonal Task Foree that examined the flow of homeland secority dollars from the federal gov-
ernment 1o local communities. In addition to work on that Task Fores, Senator Balbord served as
cochair of the State Legislature’s Temporary Joint Legislative Committee on Disaster Preparedness
and Response, a bipartisan initiative fovolving both the state Senate and Assembly. He is also a
mgmber of the Senafe Task Force on State and Local Emergency Preparedness, and in 2005 was
appointed (o the Statewide Wireless Advisory Council.

Hlected to the New York State Senate in 1997, Senator Balboni is now serving his fifth term. He
wepresents the 7th Senate District, which is located in northwestern Nassan County on Long {sland.
Before that, he served a3 o state Assemblyman from that ares for almost eight years.

Senator Balboni gradoated with honors from Adelphi University in 1981, and earned his Juris
Doctor from St Jobn’s Usiversity School of Law in 1984, Upon adrmiission to the bar in 1985, he
began his carcer in public service as counsel to Former Senator John R Dunne. Senator Balbond
was then connsel to the New York State Senste Indiciary Cormmittee and connsel to the deputy
majcrity leader of the Senate. In 1987, he was appointed deputy county attorney in Nassaun County,
where he served until his electon o the State Assernbly.

EBenjamin Berkman

Henjamin Berkman is the Sloan Fellow in Bioterrorism Law and Policy at Georgetown University
Law (enter and the Center for Law and the Public’s Health. In this capacity, Mr. Berlvman has been
examniming the federal role in bioterrorism preparedness. He is spearheading the cenler’s production
of a detadled proposal o reform and modernize federal public health powers, with the goal of ensur-
ing that the federal government has the necessary powers in a public health emergency. This work
ig building on the center’s work done on the Model State BEmergency Health Powers Act
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Mr. Berkman received a 1D and an MPH from the University of Michigan Law School. Previously,
he received a bachelor’s degree in the history of science and medicine at Harvard University. Prior
to joining the Center for Law and the Pablic’s Health, Mr. Berkman worked for the American
Medical Association Ethics Department, ABC News Medical Unit, and the Economic and Social
Research ostitute. My, Berkman studies a wide range of issues, focusing on bioterrorism, but also
including mental health, genetics, organ donation, and medical malpractice tort reform.

Robert L. Burhans

Robert L. Burbaos is currently the New York State Department of Healih’s divector of Public Health
Preparedness and Response. Mr, Borhans oversees and coordinates the DOH’s comprehensive all-
harzards preparedness and response activities. integration of local health departments, and the
heslthcare system in readiness activities, He oversees tmplementation of the T and Health
Resources Services Administration Public Health Preparedness and Healthcare Preparedness grants
totaling 545 millon annoally, In this role he 18 the department’s pritnary preparedness liaison with
other federal, state, and local agencies and kev community partners. He also serves on the Siate
Office of Homeland Security’s Pablic Security Task Force. Mr. Burhans has over 27 vears of pubic
health experience, including work at the local health department level, both as & merber of a
county health department and state district office; at the state heslth department regional office and
central office program manager level; and most recently as an assistant division director, Division
of Environmental Health Protection in the Center for Eonvironmenial Health, He previously served
as the departiment’s Preventive Health and Health Services Block Grant Coordinator, coordinating
New York's annoal application and performance report, and its administration of the 310 million
dollar grant.

My Burhans has an AAS degree in Environmentad Technology and a BS in Biology.

Linda L. Chezem

Linda L. Chezem creates educational outieach opportonities between health related research, jus-
tice systems, and communities. Jodge Chezem holds an appointment as professor. 4-H Youth,
College of Agricnlture, Purdue University. an adjunct appointment al the Indiana University School
of Medicine in the Depariment of Medicine, and as an affilisted scholar with the Center for Public
Health Law Parinerships at the University of Louisville, 3chool of Medicine, Her current work
effort is with the CDC Collaborating Center for Poblic Health Law Partnershios at the University
of Lonisville and the National Institote on Alcohol Abuse and Alcoholisim,

Linda L. Chezem served 27 vears as a full-time judge in Indiana. Her first judgeship in 2 trial court
was in Lawrence County, Indiana. She has been appointed a8 a special jodge in over 300 cases sery-
ing 25 different counties. Her jurisdictional experience at twial court level ranged from traffic to
felony-murder, mariage dissolution, probate, juvenile cases, and unlimited civil and criminal dock-
eta. In 1988, Indge Chezem was appointed to the Indiana Court of Appeals, Fourth District. She
was retained on a statewide ves/no vote in 1992,

Judge Chezem has focused on the mmprovement of adjudication through judicial education. In the
course of these efforts Judge Chezem concluded that the abuse and dependence upon alcohol was
the nexus of the single largest public health impact in the U.S. Her work includes service on the
Indiang Judicial Conference BEducation Commntiee (chair: 1990-1993) American Bar Association,
Indicial Administration Division, 1980-199%1 National Couocil of Juvenile and Family Conrt
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ludges, 1982-1998, ¢ Substance Abuse Training Copumitiee: 1987-1993). During her appointment (o
a National Highway Traffic Safety Administration Judicial Fellowship (1993-19935) Judge Chezem
wrote The Improvement of the Adjudication of Priving under the Influence. After writing the man-
uzl for the instmicior and the workbook for the students, Judge Chezem then assisted with the train-
ing of other judges to present the course in cooperation with the National Judicial College and the
NMational Association of State Judicial Educators.

Linda Fentiman

Linda Fentiman {8 a professor af Pace Law School. She has practiced criminal law, environmental
tww, and health law, and corrently teaches criminal law. public health baw, and health care organiza-
tion, regulation, and fnancing. Prof. Fentirman has served on the faculties of Columbia and Suffolk
University law schools and the University of Warsew in Poland. where she was a Falbright Scholar
in 2003, She has written and presented on mental disability law issues, including the insanity
defenge and competency to stand irial, Boethical and health care access isspes; issues of tele-healih,
inclnding Interoet pharmacies and telemedicine. and law school teaching via distance education
She is a fellow of the New York Academy of Medicine. She has been a consuliant on law and ethics
al Massachusetts General Hospital, has chaired the Commitiee on Health Law at the New York City
Bar Association, snd has been a member of the National Academy of Science Comumittee on
Toxicogenomics, She is aiso a past chair of the AALS Section on Law and Mental Disability, Prof.
Fentimnan received 2 BS from Cormell University, 2 JD from the State University of New York ag
Buffale, and an LLM from Harvard University, She is admitted to e bar in California, New York,
the District of Columbia, and Massachusetts.

Richard N. Gotifried

Richard N. Gottivied represents the 75th Assembly District in the New York State Assembly, cover-
ing Chelsen, CHnlon, Muorray Hill, Midtown, and part of the Lincoln Center area in Manhattan, He
is chair of the Assembly Health Conwmittee, He is a leading state health policy-maker in New York
and nationally,

Highlights of his legislalive sucoesses include:

» The Prenatal Care Assistance Program, Child Heslth Plus, and Family Health Plus,

» The Physician Profiling Law, which gives access to a doctor’s record,

» The Health Care Proxy Law, which allows people o degignate an agent (o make health
care decisions for them if they lose that ability;

» Simphification of enroliment in publicly-financed programs (such as Medicaid),

= Reguived health insurance to cover midwives” services,

» The landmark HIV Testing and Confidentiality Law

« Managed Care Reform:

« The Hudson River Park Act that established the park and protects the Huodson River,
and the

= Creation of the Javits Convention Center and the 2008 law that expanded it

In the Legislature, he has been the leading proponent of patient autonomy, especially in end-of-life
care and reproductive freedom. Some of the fmportant bills he sponsors are:
« “N.Y. Health)” to create a noiversal publicly-fanded health coverage plao for New Yok,
= “Right to Mamy,” which wonld allow same-sex couples to maniry,
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= Familv Heslth Care Decision Making, which establishes a process for health care
decisions when a person 18 incapacitated and has not filled out a health care proxy,

» Gender Non-Discrimination Act, which prohibits discrimination based on gender iden-
tity or exgression (since 2003 and

s the bill 10 legalize the use of medical marijuana.

Fach year, he fights to protect and increase fonding for Medicaid. school health clinics, AIDS serv-
ices, and other health concarns,

Assemblvman CGottfried is 3 member of the Assembly Demecratic Steering Commitice and the
cominiitees on Rules and Higher Education as well as Health, He s head of the Marhatian
Agsernbly Dermocratic Delegation. He 18 2 leading advocate in the Legislature for civil liberties,
reproduciive freedom, and gay rights, He has been repeatedly named 10 the New York (ivil
Liberties Union’s Honor Roll, He was named “Environmental Legislator of the Year” by
Environmental Advocales, and has been honored by Family Planning Advocates three Himes.

My, Gottiried was the anthor of legislation to provide legal services for the disabled, strengthen the
criminal laws against hazardous waste violators, strengthen Small Claims Court, prevent #llegal
evictions, and reform the I-51 tax exemption program. He was a ploneer in enacting legisiation to
recognize and protect the rights of crime victdms, He was an architect of the 1978 Cmnibas Crime
Act and wrote laws to reform the grand jury system, strengthen the rape laws, and decriminalize
marijuana, He drafied the Tuvenile Justice Reform Act of 1976 and sponsored revistons of the laws
on foster care, adoption, and child sbuse,

He previously served as deputy majority leader) assistant majority leader: chair of the Assembly
commitees oo Codes {covering the criminal justice systemy, and Childien and Families: and chalr
of the Assemibly task forces on the Homeless, Campaign Finance Reform. and Crime Victms,

Mr. Gotifried was first elected (o the Aggernbly in 1970, at the age of 23, while a student at
Colombia Law Schocl. He is a graduate of Stuyvesant High School, Coroell University (BA,
1568), and Columrbia Law School (JD. 1973}, He is a bawver, but does not maintain a private prac-
tice. He works full time as a legislator, He is a fellow of the New York Acadermy of Medicine, and
a member of the Americas Public Heslth Association, the New York Civil Liberties Union, the
New York City Bar Association, the Stephen Wise Free Synagogue, the Arts Students Leagne, and
the Ching Instituie,

Robert G. M. Keating

Robert Keating is the founding dean of the New York State Indicial Instimte. Afier receiving his
taw degree from Doke University, be entered the legal feld ag o trial altomey for the Legal Ald
Sodety. and later began working at the District Attorney’s Office in Brooklyn, eventpally rising to
the position of chief assistant district attorney. Judge Keating was the coordinator of criminal jus-
tice for Mayor Edward Koch, later being appototed to the Criminal Conrt bench in New York Clity
and serving as supervising judge for Brooklvn and Staten Island. After being named the adminis-
trative judge for the New York Clity Criminal Court in 1984, he supervised and developed the
Midiown Community Court, which has been recognized by several national organizations for its
innovative solutions in justice, and inapgurated the frst ding alternative to prison program with the
Brooklyn District Attorney's Office. He was designated a Court of Claims judge in 1987 and later
became the administrative judge for the Snpreme Court for Brooklyn and Staten Island. Judge
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Keating also has worked in the private sector, as & partner in a law firm, as senior execntive vice
president of a physiclan practice management company. and as chairman and CEQ of a finm that
provided consulting and alternative dispate resolpton services. He s the comrent vice chair of the
Mayeor's Advisory Committee on the Judiciary and serves on the board of directors for the Fund for
the City of New York and the Cliizens Union of the City of New York.

Bavid Keepnews

David Keepnews is director of the Office of Policy Development for The New York Academy of
Medicine, where his work focuses on advancing and implementing evidence-based approaches 1o
health policy and providing analysis of emerging policy issves,

Dr. Keepnews holds degrees in nursing, poblic health, law, and social policy, Prior o joining the
#1aff of the New York Academy of Medicioe in 2004, Dr. Keepnews was on the faculty of the
School of Nursing at the University of Washington in Seattle, where he also held appointments in
the School of Law and the Department of Health Services of the School of Public Health and
Community Medicine. He is currentdy an adjunct faculty member of the New Vork University
College of Nursing and the University of Washingion School of Nursing and Schoof of Law.

Previously, Dr. Keepnews has served as director of policy for the American Nurses Association in
Washington, DO, as regulatory policy specialist for the California Norses Assoclation and as an
assistant regional counsel for the U.S, Department of Health and Human Services, Region IX, in
San Francisco. Dr Keepnews has also practiced 28 a registered norse in mental health and sub-
stanice abpse settings in San Francisco and New York, A fellow of the American Acaderny of
Mursing, Dr. Keepnews serves as editor of Policy, Politics & Nursing Practice, a quartedy, referead
journal focusing on nursing and health policy issnes.

Joshiea Lipsman

Toshua Lipsman has been comimissioner of health for Westchester County since May 2000. Prior to
that, Dr Lipsman was executive director of GMHC in 1999, and prior to that, for seven and s half
years he led the Alexandria, VA, department of heslth, He previously was the medical director and
adminigirator of the city’s svsiem of public health clinies in Houston and a staff physician and com-
munity health director on the Ploe Ridge Indian reservation. Dr. Lipsman recelved his MD from the
Albert Einstein College of Medicine and completed a family medicine residency at the 5t Panl-
Ramsey Medical Center in Minnesota. He holds an MPH from the University of North Caroling at
Chapel Hill, School of Public Health. He is board certified in family medicine. and in public health
and general preventive medicine. An active cliniclan, be also i3 a board member of AAPHP and a
trusiee of the American Roard of Preventive Medicine, Dr. Lipsman gradoated from Pace Law
School in Decerber 2005,

irema 5. Russell

frme Kussell is a professor of law and director of the National Fnergy-Huovironmental Law aod
Policy Institute at the Undversity of Tulsa College of Law. Doring the 2005-06 school vear Profl
Kusscll was visiing professor of law at Pace University School of Law, where she taught adminis-
trative law, environmental jostice and advanced professional responsibility. Prior 1o that she was a
professor of law at the University of Memphis, School of Law, where she taught environmental law,
natnral resources, conbracts, and professional responsibility. In practice, she represented parties in
Superfund negotiations, governmenial entities, lenders, and other clients on issnes tnvolving the
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Mational Hnvironmental Policy Act, wetlands designation and site mitigation, the Clean Waier Act,
ashestos regulations. and other environmental issues. She is a member of the American Bar
Assotiation Standing Conumnittes on Ethics and Professional Responsibility and the chair of the
Strategic Response Commiites of the ABA Section of Environment, Energy, and Natoral
Resources. She serves as the section lialson (o the Association of American Law Schools and to the
ABA Standing Compnitiee on Bibdes and Professional Responsibility. Prof. Russell was the fonnd-
ing chaiv of the Memphis Bar Association Hnvironmental Law Section and served as chair of the
Tennessee Bar Association Environmental Section. Her legal publications foclude a book, fssues OF
Legal Ethics In The Practice of Environmental Law, articles, essays, and chapters on isspes of legal
ethics, envirorenental justice, modification of contracts, and pedagogy. Prof. Russell received her
ID from the University of Kansas, School of Law in 1980, She served as judicial derk © the
Honorable James K. Logan on the (1.8, Court of Appeals for the Tenth Circnit, She is & member of
the American Law Institole, the Tenth Jodicial Cireuit Conference. the Termessee Bar Association,
and the American Bar Association. She i3 admitied to the bars of Kansas, Misscurd, and Tennessee.

Mark R, Shulman

Mark R Shulman i3 assistant dean for graduate programs and international affilations and adjunct
professor of law at Pace. During the 2005-06 acadernic vear he was also a vislting scholar at Yale
University’s International Security Studies Program. He is a member of the board of directors of the
Agian University for Women Support Foundation (il Janvary 2006), Next Generation Nepal, and
the Assoclation of the Columbia Jourmal of Transnotional Law. Until 2003, he practiced corporate
law at Debevoise & Plimpion. Immediaiely prior (o joining Pace, he established and directed the
Worldwide Security Program at the BastWeat ostitute, Mr. Shulman has also served on the facalty
af Vale, the US Adr War College, and at Columbla University’s schools of law and of international
and public affairs, He has published widely in the fields of history, Taw, and security affairs. His
books include Navallsm and the Emergence of American Sea Power, 1882-1893 {1895y, The Laws
of War: Consiraints on Warfure in the Wesrern World (1994), and The Inperial Presidency and ihe
Ceomsequences of W11 Lawyers Respond to the Global War on Tervorism 12007y He graduated
from Yale (BA). Oxford {MS1), the University of California, Berkeley (PhDD, history ), and Columbia
Law School (JD) where Bie served as editor-in-chief of the Colwmnbin Jonrnal of Transnariona Law,
My Shulman was recently appoinied chair of the International Hurman Rights Comnitiee of the
Mew York City Bar Association.

Vietor W. Sidel
Vicior W, Sidel is the Distinguished University Professor of Social Medicine at the Moniefiore
Medical Center and the Albert Binstein College of Medicine.

After graduating from Princeton University with honors in phvsics and from Harvard Medical
School with hooors in biophysics, Victor Sidel was trained in internal medicine and public health at
Harvard, the National Institutes of Health, the Centers for Disease Control and Prevention, and the
London School of Hyglene and Tropical Medicine. He headed the Compnnnity Medicine Unit at
Massachusetts General Hospital from 1964 to 1969 and then moved to the Bronx to chair the
Department of Social Medicine at Montefiore Medical Center and the Albert Einstein College of
Medicine. He was appointed distinguished aniversity professor of soctal medicine ot Montefiore
and Einstein in 1984, Since 1973 he has been chair of the Institutional Review Board for Protection
of Human Subjects in Research at Montefiore. Dy, Sidel is also adjunct professor of public health
and a merber of the Division of Medical Ethics at Weill Medical College of Cormell University.
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D, Sidel has served as president of the American Public Health Association and of the Pablic
Health Association of New York City, and 88 & member of the national Board of Direclors of
Physicians for o National Health Program. He was the honorary Cleveringa Professor of Medicine
and Homan Rights at Leiden University in the Netherlands in 1998-1999. He has spoken widely on
public bealth, on medical and public bealth ethics. and on problems in health care in the United
States and other cowntries,

Dr. Sidel was one of the founders of Physicians for Social Responsibility and of the {nternational
Physicians for the Prevention of Nuclear War, the recipient of the 1985 Nobeal Prize for Peace. He
has been elected president of both organizations and has spoken and published widely on the eco-
noric, social, environmental, and health consequences of the arms race; on the risks posed by the
proliferation of nuclear, chemical, and biclogical weapons. on the diversion of resources and the
curtailment of homan rights entailed in war and preparation for war; and oo nnbalanced responses
to the perceived threat of terrorism,

Andrew J. Spano

Andrew §. Spano became Westchester’s seventh county execntive on January 1, 1998, Mr. Spano is
the second Democrat (o be elected to the connty’s highest office. He s also president of County
BExecutives of America, an organization representing the interests of counties nationwide. As county
execntive, Mr. Spano bas initiated dozens of programs to improve the guality of life in Westchester
and enhance the securily and safety of all county residents,

Long before Sept. 11, 2001, the Spano administration began fochsing on Wnproving programs o
profect its residents from threats, whether they involve ferrorist attacks or natural disasters. In 2000,
under his leadership, the county created the Department of Emergency Services to overhanl the
county’s troubled Hre training center. The department now coordinates five, emergency manage-
ment and emergency medical services. At its Valhalla facility, it provides dispatching services for
fire and EMS providers and a firsi-rate fire and emergency tratoing center used by personnel from
countes thronghout the metropolitan area. Under My Spano, the county developed an All Hazards
FErergency plan that coordinated separate plans over the vears to deal with crises including natural
disasters, problems at Indizn Point, and health emergencies.

Westchester sought out and received federal monies 1o deal with biotervorism and health emergen-
cles, creating programs o coordinate, tain, and improve comurunications among the county's var-
ipus hospitals and emergency service providers. The county recently obtained radio frequencies that
will allow police and fire agencies from different jurisdictions to communicate I an SLICrEENCy.
Westchester™s Tab wag recently wpgraded to a Level 11, one of only four in the siate allowing i o
do on-the-spot festing in the event of chermical or biological terroviam,

A strong, tireless advocaie for people, Mr. Spanc Hkes nothing better than getting “out there”™ to talk
and listen to his constituents. He has worked to make government more accessible through the
cotnfy’s award-winning website and twough “Westchester Telecomn,” a high-speed fiber optic net-

work that links schools, librarics, local governments, and other public institutions,

Before coming o governmend, Mr Spano spent 25 vears in public education where he distin-
guished himself as a teacher, covnselos, and administrator, serving children with speciad needs. He
was one of the founders of the Unlled Federation of Teachers in New York Clty,
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te has also been the recipient of numerons awards in the areas of human rights, education, govern-
ment, and labor. Some of these include: an honorary doctorate in commercial alfairs awarded by
Pace University in 2004 the O'Hare Medal awarded by Fordham University's School for Social
Tastice in 2003: the Wesichester Arts Council’s 2000 “Man of the Year” award; the 2000 League of
Conservation Voters award; the 1999 Guardian of the Sound award for enviroomental protection of
the Long Island Sound; the Fght Hunger Award from the Westchester Coalition of Food Pantries
and Sonp Kitchens; and the Special Achievement Award from the New York State Federation of
Police. Mr. Spano holds bachelor’s and master’s degrees from Fordham University,

Barry Steinhardt

Barry Steinhard is director of the ACLE s Technology & Liberty Project, a position he has held since
2002, He was the associate divector of the American Civil Liberties Union between 1992 and 2002, and
has served as executive director of the Vermont and Pennavivania affiliates of the ACLUL

Mr. Steinhardt has been a promivent advocate for privacy and civil Hberties, and has led a variety
of activities aimed af shedding light on relevant issnes, combating flawed rules and legislation, and
empowering individual activism. In addition to testifying before the 1.8, Congress, he has
addressed the Nationad Conference of State Legislatures, the Natonal Cormprdssion on the Future of
DINA Bvidence, the Hoover Institute, and the UNESCO Conference on Tntellectual Property. Af the
invitation of members of the lapanese Parliament, he gave a series of lectures in lapan on electronic
surveiliance in the information age. His easays have appesred in a number of publicatdons includ-

ing USA Today, CIO Magazine, and the journal of the Davos World Econormic Forom

Mr. Steinhardt was chair of the 2803 Computer Freedom and Privacy Conference and a cofounder
of the Global Internet Liberty Campaign, the world's first international coalition of Non-Covernmental
Crganizations concerned with the rights of Internet users to privacy and free expression. He was also a
mermber of the Rlue Ribbon Panel on Genetics of the Natonal Conference of Stake Tegislatires, and
the U5, delegation © the (-8 Government and Prvate Sector Tokyvo conference on Uvber Crime. In
1998, Mr. Steinhardt took a leave of absence from the ACLU 1o serve a8 president of the Electronic
Frontier Foundation. Currently. he i3 on the Advisory Panel for Genetic Services to the State of
Washington Department of Health, and the Advisory Committee to the 1.5, Census.

Barry Steinbardt is a 1978 graduate of the Northeastern University School of Law.
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PUBLIC HEALTH AND THE LAW, RESPONDING T3 TERRCRI
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PUBLIC HEALTH AND THE §.AW:
RESPONDING TO TERRORISM AND
OTHER PUBLIC HEALTH EMERGENCIES IN NEW YORK
Movember 343, 2665

Welrome and Introduction
$:5¢ am, ~ %26 am.
Welcome, Hon, Robert Keating, Dean, New York State Judicial Instirnte

Conference Charge. Trma Russell, Visiting Professor. Pace Law School
Intreduction, Dy Joshua Lipsman, Westchester County Health Comimissioner

Session I
The Throats
Moderator: Do Joshua Lipsman, Westchester County Health Commmissioner

9:24 aan, - 16:45 am,
The Politics of Public Health Fmergencics. Hon, Andrew Spane, Westchester County Executive

Fisks and Irpact of Public Health Emergencies, Dy Victor W, Sidel, Distingnished University
Professor of Social Medicine, Montefiore Medical Center and Albert Biosteln CUollege of
Medicine

Emergencies and Civil Liberfies, Barry Sieinhardt, Director of Technology and Liberty,
American Civil Liberties Umnion

Hegsion il:
The Instituiions
Moderator: Prof, Linda Fentiman, Professor of Health Law, Pace Law School

1108 am, - 1230 pan,
Infrasrrncture, D David Ackman, Nassan County Health Commissioner

Medical Instimtions, Dr. David Keepnews, Director, Office of Policy Development. New York
Academy of Medicing

Judiciary, Fodge Linda Chezem, Special Assistant, Office of the Director, National [ostitate on
Alcohol Abuse and Alcoholism

Luncheon

B536 pan, - 5208 pan,

session 1
State and Federal Public Health Law Fnitiatives
Moderaror, Prof. Linda Fentiman, Professor of Health Law, Pace Law School
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2:00 pon. ~ 330 pan.
New York Law Teday, Robert Borhans, Director, New York State Office of Public Health,
Preparedness and Response to Bioterrorism

New ¥ork Low, Barbara Asheld, Associate Attorney, New York State Department of Health
Turaing Print Mode! Act, Benjamin Berkman, Sloan Fellow, Georgetown University Law Center

Sesszion IV:
Where are we going?
Moderarer, Mark . Shulman

2dd pom, — 5:00 pan.
Proposed Legisiaiion, Assemblyman Richard Gotifried, Chair, New York Assemnbly Health
Corarnities

Propased Legislation, Senator Michael Balboni, Chair. New York Senate Comimittee on
Veterans, Homeland Security and Military Affairs

Closing Remaorks, Mark R, Shulman, Symposiom Chair and Assistant Dean and Adjunct
Protfessor, Pace Law School

Reception
5:08 pon, — 7300 pon.
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Pace Law School

Corrently celebrating the thirtieth eontversary of Us egtablishment, Pace Law School is a New York
tww school with a suburban campus in White Plains, NY, 20 miles north of New York Clty. The
school offers the 10 program for fall-time and part-time dav and evening students. {15 postgraduate
programs inclode the LM and SID degrees in environmentsal law and the LLM in comparative
legal studies. Pace has one of the nation’s top-rated environmental law programs, and its clinical
education program i3 pationally vanked, offering clinics in domestic viclence prosecution, environ-
mental law, securities arbitration, criminal justice, and disability rights. This symposiom is a proj-
ect of Pace Law School’s renowned health law progeam. www.law pace edu.

Pace is a comprehensive, independent yriversity with cornooses in New York Clty, Pleasantville,
and White Flatos, NV, and a Hudson Valley Center at Stewart foternational Airport fo New Windsor,
NY. More than 14.000 students are enwolled in nndergradoate. graduate, and professional degree
programs in the Dyson College of Arts and Science, the Lubin School of Business, the Ivan G
Seidenberg Scheol of Computer Science and Information Systems, the Lienhard School of Nursiog.
and Pace Law School. www.pace.edu.
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