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ANALYSIS OF THE CONFLICT BETWEEN THE TWO MUNICIPALITIES SUGGESTS THE NEED FOR THE DEVELOPMENT OF EFFECTIVE PLANNING AGENCIES AT THE
REGIONAL... LEVEL. ONLY AT THE REGIONAL LEVEL
CAN THE PITFALL OF IDIOSYNCRATIC MUNICIPAL ACTION BE AVOIDED'

I.

Introduction

In New York State, land use decision-making is a function
of local governments. 2 The State's sixty-one cities, nine hundred thirty-two towns, and five hundred thirty-seven villages
have specific authority from the State Legislature to engage in
local land use planning. 3 The state land use system, however,
fails to account for the intermunicipal impacts on surrounding
communities often produced by local land use decisions. This
failure is illustrated by the conflict that arose between the Town
of Bedford and the Village of Mount Kisco.
In Town of Bedford v. Village of Mount Kisco, 4 the Town of

Bedford challenged the Village of Mount Kisco's rezoning of a
7.68-acre parcel from single family residential to multiple family, six story residential. The parcel is located in the northwest
corner of the village and is isolated from the rest of the village
by the Saw Mill River Parkway - "an island within the Town of
Bedford."5 The parcel was rural in character and blended in
topographically with the adjoining single family homes in Bedford. 6 By building a six-story apartment building, the village
would change the character of the surrounding community. 7
Additionally, the only road access to the parcel was over a Bed1. Town of Bedford v. Village of Mount Kisco, 33 N.Y.2d 178, 192, 306 N.E.2d
155, 162, 351 N.Y.S.2d 129, 139 (1973) (Breitel, J. dissenting) (citations omitted).
2. See Robert M. Anderson, ZONING LAW AND PRACTICE IN NEW YORK STATE
11-12 (1963).
3. See Patricia Salkin, Regional Planningin New York State: A State Rich in
National Models, Yet Weak in Overall Statewide PlanningCoordination, 13 PACE
L. REV. 505, 506 and n.6 (1993); N.Y. GEN. CITY LAW § 20(24) (McKinney 1989);
N.Y. TowN LAW § 261 (McKinney 1987); N.Y. VILLAGE LAW § 7-700 (McKinney
1996).
4.
5.
6.
7.

33 N.Y.2d 178, 306 N.E.2d 155, 351 N.Y.S.2d 129 (1973).
Id. at 183, 306 N.E.2d at 157, 351 N.Y.S. 2d at 132.
See id.
See id. at 191, 306 N.E.2d at 161, 351 N.Y.S. 2d at 139.
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ford road.8 Thus, the increased vehicular traffic would be borne
not by the village, but the town. Bedford voiced its opposition to
the planned rezoning at a Village of Mount Kisco Planning
Board hearing, but its concerns went unaddressed and the village adopted a resolution rezoning the property. 9 Bedford then
sought judicial review of the determination pursuant to an Article 78 proceeding. 10 After working its way through the state
court system, the New York Court of Appeals resolved the matter in favor of Mount Kisco, demonstrating the difficulty that
adjoining municipalities have in challenging neighboring municipal land use decisions. Overturning the Appellate Division,
the Court of Appeals held that even though the impact of the
rezoning would be borne primarily by Bedford, Mount Kisco
demonstrated sufficient basis for its decision and its determination was not arbitrary or capricious." Citing Justice Hopkins'
dissenting opinion in the Appellate Division, the court wrote,
"Bedford understandably differed from the conclusion reached,
but that difference must be regarded as the necessary result of
conflicting zoning policies that are confronted at the edge of
every municipality." 12 Thus, although an adjacent municipality
may have the opportunity to voice its concerns at local hearings
13
regarding development projects in surrounding communities,
there is no law commanding the municipality conducting the
8. See id. at 183, 306 N.E.2d at 157, 351 N.Y.S. 2d at 132.
9. See 33 N.Y.2d at 186, 306 N.E.2d at 159, 351 N.Y.S. 2d at 134-35.
10. Article 78 of the New York Civil Practice Law and Rules allows aggrieved
parties to bring an action, called an Article 78 proceeding, to obtain writs of certiorari and mandamus against the final determinations of public officers and bodies.
See John Nolon, LAND USE LAW -

SUPPLEMENT II: EXPLANATORY TEXT 75 (1996).

11. See Town of Bedford v. Village of Mount Kisco, 33 N.Y.2d at 186, 306
N.E.2d at 159, 351 N.Y.S.2d at 134-35.
12. Id. at 189, 306 N.E.2d at 160, 351 N.Y.S.2d at 137.
13. See COUNTY OF WESTCHESTER, N.Y., ADMiN. CODE § 277.71 (1990). Section
277.71 provides that each city, town, or village in the county must provide ten days
written notice of any hearing to an adjoining municipality that lies within five
hundred feet of certain proposed municipal land use actions to be taken by the first
municipality. At the hearing, the affected municipality may voice its concerns and
also file a memorandum of its position. If the adjoining municipality disapproves
of the proposed land use action, or recommends modifications to the proposal, the
municipal agency having jurisdiction over the matter cannot act contrary to such a
disapproval or recommendation, except upon the adoption of a resolution by the
municipal agency. Once adopted, the proposed action is subject to judicial review
pursuant to an article 78 proceeding if such an action is commenced within thirty
days of the resolution's adoption.
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hearing to address the concerns raised by its neighbor. Without
another mechanism by which the potentially impacted adjacent
municipality can lodge its complaints, its concerns may never
be accounted for, and the impact may be inevitable.
A consequence of failing to account for intermunicipal impacts of land use decisions is the difficulty in devising solutions
to interjurisdictional problems. Because land use decision-making is essentially undertaken at the local level, intercommunity
issues such as natural resource protection, affordable housing,
and sustainable economic development 14 may not receive the attention they deserve. Officials responsible for planning decisions tend to focus solely on their own jurisdiction given that
their authority extends only to the municipal boundaries of
their respective communities. In doing so, however, problems
requiring regional solutions are often exacerbated. For example, assume that a 12 acre wetland lies within four contiguous
municipalities. Assume further that each municipality is responsible for the protection and preservation of three acres of
the wetland to ensure an adequate supply of clean drinking
water. Municipality A, which oversees the northwest corner of
the wetland, decides to approve the construction of a 2 acre private parking lot 200 feet from the edge of the wetland, a permissible project under state and federal law. If constructed,
this parking lot, as an impervious surface, will impede the filtration of storm water into the wetland. The area in which the
parking lot is to be built is part of the wetland's watershed, 15 an
area that serves as catch basin for the region's drinking water.
Thus, municipality A's action will impact downstream communities that rely on the area in and near the wetland to collect
and filter rain water before it enters the water table.
One governmental entity that may be able to account for
intercommunity impacts of proposed projects and consider intercommunity issues is the county government. Since the structure of a county government is regional, incorporating
representatives from many municipalities or county voting districts, its perspective is naturally interjurisdictional.
14. See Salkin, supra note 3, at 506, n.7.
15. A watershed or drainage basin is the geographical region drained by a
river or stream and its tributaries. See Michael D. Morgan et al., ENVIRONMENTAL
SCIENCE 271 (1993).
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The purpose of this comment is to explore county involvement in the state land use system and to discuss the need for
expanding the county's role. Part II discusses the general functions and structure of county government, keeping in mind the
17
16
similarities and differences between charter and noncharter
counties. Part III focuses on those land use functions specifically delegated to counties under state law including the role of
the county planning board,'8 the powers of a county in establishing water districts, 19 the functions of a county under the Soil
and Water Conservation Law, 20 the authority of a county health
department related to subdivision approval, 2' and the duty of a
county to engage in affordable housing programs. 22 Part IV discusses the ability of counties to go beyond their delegated land
use functions pursuant to their home rule authority. In part V,
the use of intermunicipal cooperation is explored explaining
how counties may formally participate in local land use decision-making at the request of local governments. And finally, in
part VI, the comment concludes with an analysis of why county
governments should undertake a slightly expanded role in the
state land use system and how such an expansion would be
achieved.
II.
A.

The Substance and Structure of County Government

The Changing Role of the County

Although they provide similar services to their residents,
the 57 counties outside of New York City differ in a variety of
ways. 23 Geographically counties range in size from over 2,700
square miles in St. Lawrence County to only 175 square miles
16. See infra pp. 311-314.
17. See infra pp. 309-311.

18.
19.
20.
21.
22.
23.

See
See
See
See
See
See

infra pp.
infra pp.
infra pp.
infra pp.
infra pp.

314-322.
332-335.
335-339.
339-340.
340-345.

NATURAL RESOURCES DEFENSE COUNCIL, LAND USE CONTROLS IN NEW

YORK STATE 62 (Elaine Moss ed.,

1975) [hereinafter LAND USE CONTROLS].

Although considered counties for certain purposes, the five boroughs of New York
City are neither organized nor operate as county governments. See NEW YORK
STATE DEPARTMENT OF STATE, LOCAL GOVERNMENT HANDBOOK 59 (4th ed. 1987)
[hereinafter HANDBOOK]. As such, when the word "counties" is used, it refers to

the 57 counties outside of New York City.
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in Rockland County. 24 Likewise, populations vary from Nassau
County's 1,321,582 to Hamilton County's 5,034.25 In addition to
varying in population and geographic size, counties also differ
in political orientation, financial resources, sophistication and
efficiency of government operations, and strength of
26
leadership.
Historically, counties in New York State were established
to carry out specified functions at the local level at the behest of
the State Legislature. 27 Over the last half century, however,
counties have taken on a greater role as "local governments"
with their own geographical jurisdiction, powers, and fiscal capacity. 28 Counties that once functioned merely as an arm of the
State are now actively involved in the protection of the environment and development of affordable housing. These changes
have occurred primarily due to rapid urbanization, the ability of
county residents to adopt a county charter, and the alteration of
29
county representation in county legislatures.
By 1986, ninety percent of New York's citizens resided in
counties considered urban in character under criteria of the
U.S. Office of Management and Budget and the U.S. Census Bureau. 30 As populations burgeoned in the metropolitan centers
and flowed toward less developed surrounding towns, villages
and counties, those counties lying in the periphery had to assume new functions to meet the demands of their new constituents. 31 Meeting these demands, along with those of its
traditional role as an administrative arm of the State Legislature, required county governments to change their forms and
24. See HANDBOOK, supra note 23, at 59.
25. See id.
26. See LAND USE CONTROLS, supra note 23.
27. See HANDBOOK, supra note 23, at 59. Counties were created in the early
colonial period to improve protection against enemies and the administration of
law and order. See id. at 60. Counties also took on the duties of keeping records on
behalf of the state, enforcing state laws and conducting elections for the state. See
id. at 76.
28. See id. at 76.
29. See id. at 62.
30. See HANDBOOK, supra note 23, at 63. In addition to the counties of New
York City, counties considered urban in character include Erie, Nassau, Orange,
Putnam, Rockland, Suffolk, and Westchester. See id.
31. See id.
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procedures. 32 Issues of natural resource conservation, affordable housing, and regional transportation presented problems
not previously encountered at the county level.
The county charter movement has also played a significant
33
role in altering the duties and functions that counties perform.
In 1963, the State Legislature adopted current article IX of the
State Constitution requiring the Legislature to authorize counties to adopt, amend, or repeal alternative forms of county government. 34 The provisions of article IX pertaining to county
governments have been implemented through the enactment of
the "County Charter Law," section 33 of the Municipal Home
Rule Law. 35 Under the provisions of section 33 a county charter, if adopted, allows a county to replace the governmental
structures provided for in the County Law to meet the demands
36
and challenges raised by a county's particular circumstances.
Because of the greater flexibility provided for by the "County
Charter Law," 37 counties may undertake duties and functions
not previously exercised by them. 38 Currently, nineteen counties operate under the county charter form of county
39
government.
Finally, judicial mandates that county legislatures provide
for one person-one vote representation have altered the form of
32. See id.
33. See id. at 64.
34. See James D. Cole, ConstitutionalHome Rule in New York: "The Ghost of
Home Rule," 59 ST. JoHN'S L. REV. 713, 725-26 (1985), for a discussion of the State
Legislature's efforts to provide counties with greater flexibility to adopt different
governmental structures prior to 1963.
35. N.Y. MUN. HOME RULE LAW § 33 (Consol. 1996).

36. See generally HANDBOOK, supra note 23, at 64-65.
37. N.Y. MUN. HOME RULE LAw § 33.
38. See, e.g., Smithtown v. Howell, 31 N.Y.2d 365, 292 N.E.2d 10, 339
N.Y.S.2d 949 (1972) (the New York Court of Appeals upheld an amendment to the
Suffolk County Charter providing its County Planning Commission with veto
power over municipal zoning changes). Under New York General Municipal Law
section 239-m, noncharter counties do not have veto power over municipal land
use decisions. However, "section 34(3) of the Municipal Home Rule Law restricts
the county from superseding state legislation relating to ...functions of local government units unless there has been a transfer of functions." Cole, supra note 34,
at n.50.
39. See HANDBOOK, supra note 23, at 64. The 19 counties include: Albany,
Broome, Chautauqua, Chemong, Dutchess, Erie, Herkimer, Monroe, Nassau,
Oneida, Onondaga, Orange, Putnam, Rennselaer, Rockland, Schenectady, Suffolk,
Tompkins, and Westchester. See id. at 64.

https://digitalcommons.pace.edu/plr/vol18/iss2/3
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county governments in the state. 40 Traditionally, within a
county legislature, usually called a "county board of supervisors," municipalities 41 were accorded only one vote regardless of
the municipalities' population. 42 "Thus a voter in a town with a
population of a hundred wielded ten times more weight in the
county legislative body than did a voter in a town of a thousand."43 With the U.S. Supreme Court decision in Reynolds v.
Sims, 44 as well as state court decisions, 45 representation arrangements of New York county legislatures were in violation of
the Equal Protection Clause of the Fourteenth Amendment of
the federal Constitution.4 6 To meet the requirements that
county legislatures more nearly present one person-one vote
representation, counties have generally employed one of two
voting methods: weighted voting or districting. 47 Changes in
representation also seem to have provided an impetus for
county legislators to serve solely in that capacity, thus giving
the county legislature greater independence from its constitu48
ent municipalities.
Given that county governments no longer serve primarily
as an arm of the State, one function in which counties actively
participate is land use planning. 49 Although counties have participated in land use planning since the 1920s-30s,5° the scope
of their participation has slowly expanded over the last thirtyfive years due to the same forces that required county govern40. See Seaman v. Fedourich, 16 N.Y.2d 94, 209 N.E.2d 778, 262 N.Y.S.2d 444
(1965); Iannucci v. Bd. of Supervisors of the County of Washington, 20 N.Y.2d 244,
229 N.E.2d 195, 282 N.Y.S.2d 502 (1967). See also Jack B.Weinstein, The Effect of
Federal Reapportionment Decisions on Counties and Other Forms of Municipal
Government, 65 COLUM. L. REV. 21 (1965).
41. Under N.Y. County Law § 150 (Consol. 1996) only supervisors of cities and
towns may serve on the county board of supervisors - village officials may not.
42. See HANDBOOK, supra note 23, at 65. Although elected solely as town officers, town supervisors served as ex officio members of a county board of supervisors, acting as both town and county officials. See id. On the other hand, "city
supervisors" were elected by city voters solely to serve as county legislators. See
id.
43. See id. at 66.
44. 377 U.S. 533 (1964).
45. See supra note 40.
46. See HANDBOOK, supra note 23, at 66.
47. See id.
48. See id.
49. See generally N.Y. GEN. MUN. LAW § 239-m (McKinney Supp. 1996).
50. See id.

9

320

PACE LAW REVIEW

[Vol. 18:311

ments to assume other new functions. To understand the role
that counties play in land use planning it is necessary to understand the two general legal frameworks in which county governments operate. The role counties play in land use planning
often varies depending on whether they function under the
County Law or under an individual county charter.
B.

Noncharter Counties

Of the fifty-seven counties in New York State, thirty-eight
are noncharter counties. Noncharter counties are governed by
the State Constitution, provisions of the County Law, and provisions of the Municipal Home Rule Law. Under the County Law,
a county is to establish either a county board of supervisors 5 l or
a county legislature 52 which is empowered with both legislative
and executive authority.5 3 Likewise, a county legislative body
has administrative authority to oversee the operation of the
county government.5 4 The County Law "makes no provision for
an independent executive or administrative authority."5 5 These
powers rest solely with the legislative body.
Under the County Law, the day-to-day supervision and coordination of the county government may be carried out by one
of three methods. First, the legislative body may establish a
legislative committee structure built around the principal functions of the county government. 56 Under this structure, the
committees or their chairpersons maintain administrative oversight on behalf of the legislative body.5 7 Second, the legislative
body may assign administrative authority to the chairperson of
the legislative body.58 Third, the legislative body may delegate
specific duties to an appointed administrative officer who is re51. See N.Y. CouNTY LAw § 150 (Consol. 1996).
52. See id. § 150-a (Consol. 1996). Because county legislatures are called a
variety of names, for sake of simplicity, where appropriate, county legislatures will
be called county legislative bodies.
53. See New York State Department of State, LOCAL GovERNMENTAL TECHNICAL SERIES: ADMINISTRATION IN NONCHARTER COUNTIES 3 (1983) [hereinafter
ADMINISTRATION].

54.
55.
56.
57.
58.

See
See
See
See
See

id.
HANDBOOK, supra note 23, at 66.
ADMINISTRATION,

supra note 53, at 4.

id.
id.
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sponsible to the legislative body or its chairperson. 59 Given the
complexity and scope of functions required of the county legislative body, more non-charter counties are choosing to establish
60
some form of county administrative officer.
Pursuant to the County Law, noncharter counties are
vested with the authority to adopt laws, enact resolutions, and
undertake other legally binding actions. 6 1 Noncharter counties
may also adopt and amend local laws 62 relating to their property, affairs, and government so long as such local laws are consistent with provisions of the State Constitution and general
laws. 63 Thus, counties, like cities, towns and villages, are en64
dowed with home rule authority.
Furthermore, noncharter counties are empowered to adopt
local laws not related to their property, affairs, or government
where the State Legislature has specifically provided them with
such authority. For example, counties may adopt local laws for
59. See id. at 5. There are several provisions of state law which enable the
county legislative body to establish the office of a county administrator to carry
out, on the legislature's behalf, certain administrative functions. See HANDBOOK,
supra note 23, at 67. First, section 10(1)(a)(1) of the Municipal Home Rule Law
provides that local governments may adopt local laws concerning "the powers, duties, qualifications, number, mode of selection and removal, terms of office of their
officers and employees." Id. Second, Municipal Home Rule Law section 10(1)(b)(4)
empowers a county to establish the office of administrative assistant to the chairman of the board of supervisors. See id. Third, County Law section 204 permits
the county legislative body to create an executive assistant position "by local law,
resolution, or inclusion in the county budget." Id.
60. See ADMINISTRATION, supra note 53, at 4. As of November, 1982, 14 counties had some form of administrative officer: Alleghany, Clinton, Essex, Genesee,
Greene, Jefferson, Montgomery, Ontario, Orleans, Oswego, Rockland, Saratoga,
Sullivan and Ulster. See id. at 7.
61. See HANDBOOK, supra note 23, at 69.
62. Local laws are the highest form of local legislation. See id. at 53. The
power to adopt local laws extends from article IX of the State Constitution to local
governments, including counties. See id. Because local laws derive from the Constitution, they have the same quality as acts of the State Legislature. See id.
63. See N.Y. MuN. HOME RuLE LAW § 10(1)(i) (McKinney 1994). Under the
State Constitution a general law is defined as "a law which in terms and in effect
applies alike to all counties, all counties other than those wholly included within a
city, all cities, all towns or all villages." N.Y. CONST. art. IX, § 3(d)(1).
64. Home rule may be described as a "method by which a state government
can transfer a portion of its governmental powers to a local government." Cole,
supra note 34, at n.1 (citing Note, Home Rule and the Sherman Act After Boulder:
Cities Between a Rock and a Hard Place, 49 BROOK. L. REV. 259, 261 (1983)). With
the transfer of power, local governments are provided with the authority to manage their local affairs. See id.
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the protection and enhancement of their physical and visual
65
environments.
C.

CharterCounties

Under Article IX of the State Constitution counties are
granted the express power to adopt, amend, or repeal a county
charter subject to a mandatory referendum. 66 This authority is
67
implemented by section 33 of the Municipal Home Rule Law.
By adopting a county charter, counties may devise alternative
forms of government 68 and provide for the transfer of power to
or from a city, town or village within a county as dictated by
local needs. 69 A charter must: (a) provide for the exercise of
70
legislative and appropriation authority by a legislative body;
(b) specify the agencies or officers responsible for county functions; 71 (c) lay out agency or officer powers and duties; 72 (d) stipulate the manner of election or appointment, terms of office and
removal for county officers; 73 and (e) provide for the equalization of real property taxes consistent with standards prescribed
by the legislature. 74 Importantly, a county charter may also assign executive or administrative functions to an elected or ap75
pointed officer.
The election or appointment of a County Executive is one of
two principal differences between charter and noncharter counties. Of the nineteen counties that had enacted charters by
1986, sixteen provide for elected county executives. 76 The
County Executive is important for several reasons. First, the
elected County Executive operates from a strong, county-wide
political base which allows him or her to speak for the whole
65. See N.Y. MUN. HOME RULE
66. N.Y. CONST. art. IX, § 2.

LAW

§ 10(1)(a)(11) (Consol. 1996).

67. See N.Y. MuN. HOME RULE LAw § 33(7) (Consol. 1996).

68. Alternative forms of county government are those that are not suggested
by the New York County Law.
69. See HANDBOOK, supra note 23, at 56. This authority is implemented by
the County Charter Law as set out in section 33 of the Municipal Home Rule Law.
70. See N.Y. MUN. HOME RULE LAw § 33(3)(a) (Consol. 1996).
71. See id. § 33(3)(b) (Consol. 1996).
72. See id.
73. See id.
74. See id. § 33(3)(c) (Consol. 1996).
75. See N.Y. MUN. HOME RULE LAw § 33(4)(a) (Consol. 1996).
76. See HANDBOOK, supra note 23, at 68.
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county. 77 Thus, the County Executive provides an intercommunity perspective that acts as a check against members of the
legislative body who represent either their particular municipality or district. Second, because the County Executive is
under constant scrutiny, public attention is focused on the operation of county government. 78 With a single figurehead at the
helm of county operations, citizens have an official who they
may hold accountable for policies adopted by the county. Third,
a County Executive may also be provided with veto power over
the county legislative body. 79 Providing the County Executive
with a veto power allows the executive to stop efforts of the
county legislative body that will have deleterious effects on the
county as a whole. Fourth, an elected County Executive has
budgetary authority which provides the executive with an essential tool for participation in county-wide policy development.8 0 By framing an executive county budget, the County
Executive establishes priorities among various county programs. If adopted by the legislative body, the budget sets out a
direction "for the implementation of the policies" it reflects. 81
The other principal difference between a charter and noncharter county is the authority of a charter county to adopt a
82
charter law inconsistent with the general laws of the state.
Unlike a noncharter county whose local laws must be consistent
with general state laws,83 a charter county has authority to enact charter laws providing it with even greater flexibility to
meet the service demands sought by its constituents. For example, as a charter county, Suffolk County was able to provide its
County Planning Commission with veto power over all municipal zoning changes, even though this directly conflicted with the
84
provisions of General Municipal Law section 239-M.
77. See id.
78. See id.
79. See N.Y. MuN. HOME RULE LAw § 33(4)(b) (McKinney 1994).
80. See HANDBOOK, supra note 23, at 68.
81. See id. at 69.
82. See Cole, supra note 34, at 727.
83. See id. at n.47.
84. See Smithtown v. Howell, 31 N.Y.2d 365, 292 N.E.2d 10, 339 N.Y.S.2d 949
(1972). General Municipal Law section 239-m provides county planning boards
with review authority over certain municipal zoning actions. However, the municipal agency which referred the action to the county planning board retains final
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D. Administrative Structure
As the role of the county has expanded to meet the service
demands of its constituents, so too have the number of administrative departments and agencies in county government. New
departments and agencies, such as industrial and economic development departments, had to be created. Generally, the
structure of county administrative agencies is similar throughout New York State regardless of whether the county operates
under a county legislative body, a county executive, or an administrative assistant to the county legislative body.8 5 What is
important to note is that the administrative departments are
often responsible for the day-to-day operations of the various
functions counties undertake. For example, with respect to
county planning boards discussed below, many of the planning
and research functions delegated to county planning boards are
conducted by county planning departments. 6 These departments employ professional planners and other specialists who
are authorized by the county planning board to undertake these
functions, often because of the sheer volume of proposals and
projects requiring county planning board attention.8 7 For instance, where a county planning board is to review a municipal
land use action, such as the proposed development of an office
building 500 feet from a municipal boundary, the county planning department will review the plan and make a determination on the proposed project. For projects with greater
significance, such as the adoption of a county-wide comprehensive master plan, the county planning department will review
the proposal and then make its recommendations to the board.8 8
III.

County Land Use Functions

Although counties have not been delegated the specific authority to zone, counties do undertake a variety of important
land use functions. The functions include: (a) the creation of
authority. It may override a county planning board disapproval with a majority
plus one of the referring municipal agency.
85. See generally HANDBOOK, supra note 23, at 70.
86. See Telephone Interview with David Phillips, Chautauqua County Planning Department (Jan. 14, 1996).
87. See id.
88. See id.
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county planning boards,8 9 (b) the establishment of county water
and sewer districts,90 (c) the adoption of county soil and water
conservation districts, 91 (d) the oversight of county health departments of subdivision development, 92 and (e) the participation in affordable housing development. 93 In addition, both
noncharter and charter counties may adopt local laws and charter laws respectively to meet the specific land use needs and
conditions of their counties. 94 Through these functions, and the
advisory role that counties play in municipal land use decisions,
counties are an integral component of the state land use system. This section examines in detail those functions discussed
above, setting out the substantive authority and advisory capacity of both noncharter and charter counties.
A.

County Authority Under the County Law and General
Municipal Law

Both noncharter and charter counties are given express authority to engage in certain land use functions under the New
York County Law and other general laws. How noncharter and
charter counties utilize this authority is explored below.
1.

Counties and Their County PlanningBoards

Since 1925, counties have had the authority to establish
county or regional planning boards. 95 The precursors to today's
county planning boards were limited to undertaking studies of
the needs and conditions of communities within the county and
preparing plans to meet such needs. Presently, under General
Municipal Law Article 12-B, section 239-b, any county legislative body may unilaterally, or in cooperation with the legislatures of the municipalities within that county, establish a
county planning board. 96 County planning boards may also be
89. See infra p. 325; N.Y. GEN. MUN. LAw § 239-b (McKinney Supp. 1997).
90. See infra p. 349; N.Y. CouNTY LAw § 250 (McKinney Supp. 1995).
91. See infra p. 352; N.Y. SOIL & WATER CONSERV. DIST. LAW § 5 (McKinney
Supp. 1997).
92. See infra p. 360; N.Y. PUB. HEALTH LAw § 1116 (McKinney 1990).
93. See infra pp. 325-355; Informal Op. N.Y. Att'y Gen. 4 (1992).
94. See N.Y. MUN. HOME RULE LAw § 10 (Consol. 1996).

95. See 1925 N.Y. Laws Ch. 539 § 239-b.
96. See N.Y. GEN. MUN. LAW § 239-b.

15

326

PACE LAW REVIEW

[Vol. 18:311

created between counties (regional planning boards), 9 7 and with
municipalities in those other counties. 98 Sections 4a through 4c
examine the authority and duties of county planning boards as
they exist today. Section 4d then discusses the recent amendments to General Municipal Law 12-B and the effect of these
amendments on county planning board authority.
a. Membership and Financing
The composition of county planning boards varies depending on whether the board is established by the county or in cooperation with municipalities of the county. 99 Where
established solely by a county, a county planning board consists
of representatives from the county. 10 0 Where municipalities
participate in the formation of the board, the board may contain
representatives of the municipalities to be selected in a manner
determined by the county legislative body. 10 1 Regardless of
whether the county itself, or in cooperation with municipalities
of the county, establishes the board, if existing in the county,
the county engineer, superintendent of highways, or district superintendent, and the comptroller or commissioner of finance
are ex officio members of the board. 10 2 The county legislative
body may also designate chief engineers of any special county
improvement commission to serve as ex officio members as
well. 03
To finance a county planning board's activities, the county
legislative body is authorized to appropriate and raise money,
by taxation, for the expenses of the county planning board. 0 4 If
97. See id. For example, Erie and Niagara counties formed a regional planning board. Under section 239-b of the General Municipal Law, regional planning
boards may also be established, but they have the same powers as the county planning boards only on a broader scope. For a general discussion of regional planning
boards, see Salkin, supra note 3, at 524.
98. See N.Y. GEN. MUN. LAw § 239-b. As of July 1, 1998, regional planning
boards may no longer be established under General Municipal Law § 239-b. Regional planning boards are replaced by regional planning councils established
under the new section 239-h. See infra p. 343.
99. See id.
100. See id.
101. See id.
102. See id.
103. See N.Y. GEN. MUN. LAw § 239-b.
104. See id. § 239-c (McKinney 1986).
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the county planning board is formed with the collaboration of
municipalities, they too have the power to appropriate and raise
105
funds, by taxation, for county planning board expenses.
b. Research and PlanningAuthority
A county planning board has extensive planning and research authority under section 239-d(1). A board is specifically
empowered to perform planning work which includes surveys,
land use studies, urban renewal plans, and technical services. 10 6
It also has the authority to conduct studies concerning the
needs and conditions of the county which may then be utilized
to adopt a county-wide comprehensive master plan 0 7 for the development of the county. 0 8 A master plan may include: (a)
county highways; (b) transportation terminals and facilities; (c)
parks and parkways; and (d) sites for public buildings or works
including subsurface facilities in which the county or constituent municipalities participated in the acquisition, financing or
0 9
construction thereof.
Section 239-d(2) provides that the county legislative body
may change or add to the county-wide master plan whenever
required for the public interest. 1 0 For example, if necessary,
the county legislative body may amend the plan to incorporate a
new park to be donated to the county. Before such change may
be made, however, the county legislative body is required to
give two weeks notice of the pending change and hold a public
hearing where other state, county, and municipal governments,
105. See id.
106. See id. § 239-d(1) (McKinney Supp. 1997). The county planning board is
also empowered to collect data related to county planning and zoning within the
county and disseminate such information to interested persons. See id.
107. Although no exact definition of the term "comprehensive master plan"
has been given, the courts examine all relevant evidence such as the municipal
zoning ordinance, the municipal zoning map, any development policies, and past
planning decisions to determine whether the municipality has in fact set out some
sort of plan for the present and future growth of the community. See Udell v.
Haas, 21 N.Y.2d 463, 471-72, 235 N.E.2d 897, 902, 288 N.Y.S.2d 888, 895-96
(1968).
108. See N.Y. GEN. MuN. LAw § 239-d(1).
109. See id.
110. See id. § 239-d(2) (McKinney Supp. 1997). The recent amendments to
Article 12-B now provide counties with the authority to adopt comprehensive
plans. The distinction between a comprehensive master plan and a comprehensive
plan is discussed below. See infra at p. 341.
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as well as the public at large may voice their concerns."' Furthermore, the county legislative body is required to submit the
proposed changes to the county planning board for its consideration prior to holding the public hearing. 1 2 The county legislative body may act upon the proposed changes once the county
planning agency approves the changes or fails to take any action. 1 3 Where the county legislative body chooses to act contrary to the county planning board's recommendations, changes
to the comprehensive master plan require an affirmative vote of
4
a majority of all the members of the county legislative body."
Once the plan or its subsequent changes are adopted, it is binding on all agencies of the county. 1 5 Thus, any subsequent expenditure of county funds for the purchase of land or public
improvements shown on the master plan must be consistent
with the plan." 6 Likewise, if land or public improvements are
not shown on the master plan, expenditures for such projects
contravene the master plan, and require the county legislative
17
body to amend the master plan to undertake these projects."
In addition to the adoption of a county-wide master plan, a
county planning board may also recommend to local legislatures
within the county a comprehensive zoning plan which
designates areas in the county suitable for residential, commercial and industrial uses."18 Such zoning plans should consider
existing and proposed highways, parks, parkways, public
works, public utilities, public transportation terminals, population trends, topography and geological structure." 9 A variety of
county planning boards have devised and recommended such
plans to the municipalities within their county. For example,
Westchester County recently released its county-wide comprehensive guidance document entitled, Patterns for Westchester:
The Land and the People [hereinafter Patterns].20 This docu111. See id.
112. See id.
113. See N.Y.

114.
115.
116.
117.

See
See
See
See

GEN.

MUN. LAw § 239-d(2).

id.
id.
id.
id.

118. See N.Y. GEN. MuN. LAw § 239-d(5) (McKinney Supp. 1997).

119. See id.
120.

WESTCHESTER COUNTY

THE LAND AND THE PEOPLE

PLANNING BOARD, PATTERNS FOR WESTCHESTER:

(Mar. 1996).
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ment was presented at a variety of public hearings throughout
the county for citizens and municipal officials to voice their support or concerns. Patterns contains a variety of recommendations including the channeling of development to areas where
infrastructure can support growth, the development of an interconnected system of open space, the encouragement of a variety
of housing types to meet county housing needs, and the enhancement of Westchester's quality of life by protecting the
county's educational, cultural and historical resources. 1'2 1 Other
counties recently issuing comprehensive plans or guidance documents include Dutchess County in 1987 (Directions:The Plan
for Dutchess County), Yates County in 1990, Onondaga County

in 1991, and Chenango County in

1992.122

It is important to

note that these plans remain advisory only and are not in any
way binding on the municipalities within a county.
A county planning board may also exercise limited regulatory authority over county subdivision control areas. 123 Under
section 239-d(7) of the General Municipal Law, a county planning board is authorized to designate areas outside the limits of
any incorporated village or city, or any area beyond which a city
exercises powers of plat approval, as county subdivision control
areas. 124 In addition, the designation of subdivision control areas cannot occur in towns where the town planning board has
the power of subdivision plat approval and has promulgated
subdivision regulations. 12 5 Thus, the areas in which a county
planning board may exercise this authority is limited. However, within subdivision control areas, the county may, pursuant to the requirements of Town Law section 277, adopt
subdivision regulations which are then in force in the subdivision control areas. 126 Upon the establishment of the subdivision
121. See id.
122. See Salkin, supra note 3, at n.132.
123. See N.Y. GEN. MUN. LAw § 239-d(7) (McKinney 1986). A county subdivision control area is that region outside the limits of any incorporated village, city
area, in which a city exercises plat approval authority, or area of a town which has
a planning board with plat approval authority, where the county may regulate the
development of subdivisions subject to section 277 of the Town Law. See id.
Under the new amendments to Article 12-B of the General Municipal Law, this
power is removed from county authority. See infra pp. 340-41.
124. See id.
125. See id.
126. See id.
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control areas and regulations governing subdivisions, no subdivision map of any land within a control area can be filed or recorded with the county clerk until it has been approved by the
county planning board. 127 Under this provision, the county
planning board acts in a manner similar to a town planning
board when the town planning board approves subdivision
plats.128 By agreement, the county planning board can also as129
sume this role for villages and cities if they so desire.
An important function undertaken by a county planning
board is to assist municipalities in the everyday operation of
municipal planning. Pursuant to section 239-d(8) of the General Municipal Law, upon the request of a municipality, the
county planning board may provide any of its services to the
requesting municipality. 130 This may include technical analysis
of a land use problem, as well as assistance in the drafting of
local zoning laws. David Phillips, a county planner for Chautauqua County, has acted in an advisory role for nearly twenty
years where municipalities have chosen to enact new, or amend
existing zoning laws. 131 Through this role, county planning
boards (or more accurately, county planning departments) have
the ability to recommend that municipal planning authorities
account for intercommunity considerations. This becomes a
particularly important function in more rural counties, such as
Chautauqua, where local governments do not have the financial
132
wherewithal to undertake professional planning activities.
By seeking the assistance of county planning department personnel, the county planning board may bring its county-wide
perspective into the planning process of a local municipality.
Finally, under section 239-d(10), the State Legislature has
provided counties with the express authority to enter into intermunicipal agreements (IMAs) to perform certain ministerial
functions on behalf of a city, town or village related to zoning
127. See N.Y. GEN. MuN. LAW § 239-d(7).
128. See N.Y. TOWN LAw § 277 (McKinney 1987).
129. See N.Y. GEN. MuN. LAw § 239-d(7).

130. See id. § 239-d(8) (McKinney 1986).
131. See Telephone Interview with David Phillips, Chautauqua County Planning Department (Oct. 9, 1996) [hereinafter Phillips].
132. See id.
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and planning. 133 This provision will be discussed at length
34
below.1
c.

Review of Municipal Zoning and Planning Actions

Arguably, a county planning board's most important land
use function is the authority to review certain municipal zoning
and planning actions for their potential intercommunity and
county-wide impacts.' 35 By allowing a county planning board to
carefully examine reviewable actions, the county provides an intercommunity perspective usually lacking when a single municipality makes a zoning or planning decision. Furthermore,
county planning board review provides another opportunity for
surrounding municipalities to voice their concerns over a proposed project's regional impacts. The authority for such review
falls under sections 239-m and 239-n of the General Municipal
Law.
Before taking final action on certain proposed actions, municipal referring agencies (those city, town or village bodies responsible for final approval on a proposed project subject to
section 239-m) must refer the project to the county planning
board. 36 Proposed actions subject to county review include: (a)
the adoption or amendment of a municipal comprehensive plan;
(b) adoption or amendment of a zoning ordinance or local law;
(c) issuance of special permits; (d) approval of site plans; (e)
granting of use or area variances; and (f) other authorizations
which a referring body may issue under the provisions of any
zoning ordinance or local law.' 37 In addition to those actions
specified under this subdivision, courts have also held the en13
actment of a building moratorium is subject to county review.
133. See N.Y. GEN. MUN. LAw § 239-d(10) (McKinney Supp. 1997).

134. See infra pp. 46-56.
135. See N.Y. GEN. MUN. LAw §§ 239-m to -n (McKinney Supp. 1997).
136. See id. § 239-m(2) (McKinney Supp. 1997).
137. See id. § 239-m(3)(A) (McKinney Supp. 1997).
138. See B&L Development Corp. v. Town of Greenfield, 146 Misc. 2d 638, 551
N.Y.S.2d 734 (Sup. Ct. Saratoga County 1990). A local law enacted by the Greenfield Town Board, imposing a one year moratorium on the issuance of building
permits, was vacated and annulled due to the Board's failure to submit its moratorium plan to the County Planning Board pursuant to General Municipal Law section 239-m. See id.
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Although it may seem that nearly every determination of a
municipal planning body is subject to review by the county
planning board, such review is limited. Only municipal land
use actions occurring within 500 feet of certain areas may be
reviewed. These areas include: (a) the boundary of any city,
town or village; (b) the boundary of any existing or proposed
county or state park, or any other recreation area; (c) the rightof-way of any existing or proposed county or state parkway,
thruway, expressway, road or highway; (d) the existing or proposed right-of-way of any stream or drainage channel owned by
the county or for which the county has established channel
lines; (e) the existing or proposed boundary of any county or
state owned land on which a public building or institution is
situated; and (f) the boundary of a farm operation located in an
agricultural district. 139 Where a proposed project falls within
500 feet of one of these areas, the county planning board has the
authority to review such municipal zoning and planning actions. A county planning board also has the power to enter into
an agreement with a referring body stating that any of the proposed actions above are matters of local concern, and therefore,
not subject to review. 140 This authority has been utilized by Otsego County, where the county has agreed that certain subdivi4
sion proposals are not subject to county referral.' '
Once it is determined that a proposed municipal zoning or
planning action must be reviewed by the county planning
board, the action is then reviewed for its intercommunity or
county-wide impact. Pursuant to section 239-1 of the General
Municipal Law, the county planning board is to specifically
examine:
compatibility of various land uses with one another; traffic generating characteristics of various land uses in relation to the effect
of such traffic on other land uses and to the adequacy of existing
and proposed thoroughfare facilities; impact of proposed land uses
on existing and proposed county or state institutional uses; protection of community character as regards to predominant land
uses, population density, and relation between residential and
139. See N.Y. GEN. MUN. LAW § 239-m(3)(B) (McKinney Supp. 1997).

140. See id. § 239-m(3)(C) (McKinney Supp. 1997).
141. See Telephone Interview with Diane V. Carlton, Director, Otsego County
Planning Department (Oct. 9, 1996) [hereinafter Carlton].
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nonresidential areas; community appearance; drainage; community facilities; official development policies, municipal and county
as expressed through comprehensive plans, capital programs or
regulatory measures; and other such matters as may relate to the
public convenience, to governmental efficiency, and to the achiev142
ing and maintaining a satisfactory community government.
After examining a proposed action's potential impact, the
county planning board then either approves the proposed action, conditionally approves the action, or disapproves the action. 143 The county planning board may also determine that the
proposed action will have no significant inter-community impact, and approve the project.'4 This language suggests that
even where the proposed action will have inter-community or
county-wide effect, the county planning board may approve the
action without recommending any modifications to the project.
The review and determination must be made within 30 days
although the period for review may be extended by agreement
with the municipal referring body. 14 5 The county planning
board is also required to include with its determination a state46
ment of reasons for its recommendation.
Upon receiving the county planning board's recommendation, the referring agency must then vote on it.1 47 If the county
planning board approves a proposed action or fails to make a
recommendation within the 30 day period, the referring agency
need only approve the action upon a majority vote. 48 Where
the county planning board determines that no significant intercommunity or county-wide impact is posed by the proposed action, the matter is returned to the referring municipal body for
a local decision. 49 However, where the county planning board
disapproves the proposed action or conditionally approves the
action upon modification, and the referring municipal body
chooses to act contrary to the county planning board's recom142.
143.
144.
145.
146.
147.
148.
N.Y.S.2d
149.

See N.Y. GEN. MUN. LAw § 239-1 (McKinney 1986).
See id. § 239-m(4)(A) (McKinney Supp. 1997).
See id.
See id. § 239-m(4)(B) (McKinney Supp. 1997).
See id.
See N.Y. GEN. MuN. LAw § 239-m(5) (McKinney Supp. 1996).
See Leisure Time Sales, Inc. v. Waring, 91 Misc. 2d 633, 634, 398
493, 495 (Sup. Ct. Saratoga County 1977).
See N.Y. GEN. MUN. LAw § 239-m(4) (McKinney Supp. 1997).
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mendation, the municipal body must approve the proposed action by a majority plus one of all its members. 15 0 If the referring
municipal body fails to obtain a majority plus one vote overriding a county planning board's disapproval, the action cannot
move forward.
After the referring agency has made its final determination
on the proposed action (either taking into account the county
planning board's recommendations or acting contrary to a majority plus one vote), the referring agency must report its determination to the county planning board within 30 days.' 51
Where the referring municipal body acts contrary to a recommendation of disapproval or modification it must set forth its
reasons for such contrary action. 152
Failure to refer proposed actions subject to this subdivision
results in the nullification of the referring agency's determination. 153 For example, the Appellate Division, Fourth Department, reversed the issuance of a special permit by the Board of
Appeals of City of Niagara Falls where the board failed to refer
a development project situated within 500 feet of a state highway to the Erie and Niagara Counties Regional Planning
Board. 5 4 Likewise, in B&L Development Corporationv. Town
of Greenfield,155 upon finding the Town Board's enactment of a
local moratorium on the issuance of building permits, the court
vacated and annulled the moratorium due to the Board's failure
to follow the procedure for county planning board review established by section 239-m of the General Municipal Law. 156 Thus,
these cases demonstrate that referral of actions listed under
subdivision (a) to a county planning agency is a "condition pre-

150. See id. § 239-m(5).
151. See id. § 239-m(6) (McKinney Supp. 1997).
152. See id.
153. See Friendly Hillside Motel, Inc. v. Town of Brunswick, 74 Misc. 2d 1001,
347 N.Y.S.2d 112 (Sup. Ct. Rensselaer County 1973) (local sign ordinance was declared invalid because when proposed, the sign ordinance was not referred to the
Rensselaer County Planning Commission for review.).
154. See Asthma v. Curcione, 31 A.D.2d 883, 298 N.Y.S.2d 286 (4th Dep't
1969).
155. 146 Misc. 2d 638, 551 N.Y.S.2d 734 (Sup. Ct. Saratoga County 1990).
156. See id. at 639-40, 551 N.Y.S.2d at 735.
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cedent" to final action by the referring municipal board. 157 Failure by a municipal board to refer is a jurisdictional defect.
When a county planning board makes a determination on a
proposed action, such determination does not constitute a final
administrative action subject to an article 78 proceeding of the
Civil Practice Law and Rules. 158 This is so because the referring municipal board has the authority to override the recommendation of the county planning board. 59 Thus, a
determination by a county planning board is advisory only, and
is not subject to judicial review because final administrative action rests with the referring municipal board.
In addition to those actions subject to county review under
General Municipal Law section 239-m, certain proposed subdivision plats must also be referred to a county planning board for
approval. However, a county planning board may only review
plats where it is authorized to do so by the county legislative
body. 60 Where such authority is granted, section 239-n sets out
the same procedure as section 239-m for determining which
subdivisions are subject to review, and the process by which approval of the subdivision is achieved. Therefore it does not require elaboration here.
The impact of sections 239-1 through 239-n on municipal
land use decisions varies with a county's location, its financial
resources and those of its constituent municipalities, the expertise of its planning officials, the efficiency and sophistication of
its government, and the strength of its leadership and political
orientation. 16' For example, in Otsego County, a rural midstate county with a population of only 60,000, the county has
limited its review authority excluding certain subdivision approvals by entering into agreements with its constituent municipalities. 62 This limitation may be attributed to several factors
157. Leisure Time Sales, Inc. v. Waring, 91 Misc. 2d 633, 634, 398 N.Y.S.2d
493, 495 (Sup. Ct. Saratoga County 1977) (holding that "referral to the [county]
planning agency is a condition precedent to final action by the municipalities of the
zoning matters specified").
158. See Rickett v. Hackbarth, 98 Misc. 2d 790, 414 N.Y.S.2d 988 (Sup. Ct.
Onondaga County 1979).
159. See N.Y. GEN. MUN. LAW § 239-m(5) (McKinney Supp. 1996).
160. See N.Y. GEN. MUN. LAw § 239-n (McKinney 1986).
161. See LAND USE CoNroLs, supra note 23, at 62.
162. See Carlton, supra note 141.
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including the county's fiscally conservative tendencies, its focus
on large development projects such as capping a regional landfill, renovating an aging county nursing home, and the fact that
the county planning department has only recently begun to garner the respect of the local municipalities. 1 63 As Diane Carlton,
Director of the Otsego County Planning Department pointed
out, more urban counties, such as Westchester, often have the
financial and staff resources to conduct more project reviews.'6
These observations were reiterated by Dave Phillips of the
Chautauqua County Planning Department. 65 Understaffing in
the Chautauqua County Planning Department (which reviews
municipal agency referrals and then makes its recommendation
to the County Planning Board) has limited the number of reviews that the county planning board can undertake. 66 The
Chautauqua County Planning Department has only four staff
members to serve 27 towns, 15 villages and 2 cities. 67
The size of the proposed project can also determine the
scope of a county planning board's impact on municipal planning decisions. Because of their size, complexity, and financial
investment, large development projects often require professional engineers and consultants to review a project's impact
under the State Environmental Quality Review Act [hereinafter
"SEQRA"] process. 168 In undertaking a SEQRA review, intercommunity or regional impacts may be considered where a project's effects are likely to be interjurisdictional. 169 This may
163. See id.
164. See id.
165. See Phillips, supra note 131.
166. See id.
167. See id.
168. See id. The purpose of SEQRA is "to incorporate the consideration of
environmental factors into existing planning, review and decision making
processes of state, regional and local government agencies at the earliest possible
time. To accomplish this goal, SEQRA requires that all agencies determine
whether the actions they directly undertake, fund or approve may have a significant impact on the environment, and, if it is determined that the action may have
a significant adverse impact, prepare or request an environmental impact statement." [1996] N.Y.C.R.R. § 617.1(c).
169. See generally [1996] N.Y.C.R.R. § 617.9(b)(5)(iii). This provision of the
SEQRA regulations requires a draft environmental impact statement [hereinafter
"EIS"] to include a "statement and evaluation of the potential significant adverse
environmental impacts at a level of detail that reflects the severity of the impacts
and the reasonable likelihood of their occurrence." Id. (emphasis added). Thus,
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then lessen the role that the county planning board can play in
that particular project because inter-community considerations
have already been accounted for. 170 However, county planning
boards have the ability to comment on a proposed project during
the SEQRA process as an interested agency and may articulate
concerns they want addressed. 171 Moreover, projects subject to
county review under section 239-m must still be examined by
the county planning department regardless of whether they
172
have been reviewed under SEQRA.
Small projects are often not submitted to a county planning
board despite the board's jurisdiction to review such an undertaking. For example, although within 500 feet of a municipal
border and thus, subject to county review, a project like the addition of a porch on a residence, may never be presented. In
such a case, the builder may ignore the requirement or simply
forget that the project must be referred to the county. 73 According to Dave Phillips, in Chautauqua County it is the medium-size project, such as a small strip mall development that
requires county intervention. 74 Projects like this are often too
small for professional engineers and consultants to be hired by
the developer, but are often large enough to create inter-community impacts. 75 Thus, the county planning board review is
often the first time that inter-community considerations are
raised.

where impacts from a proposed project are intermunicipal, the draft EIS should
address these concerns.
170. See Phillips, supra note 131.
171. See [1996] N.Y.C.R.R. § 617.2(t). "'Interested agency' means an agency
that lacks jurisdiction to fund, approve, or directly undertake an action but wishes
to participate in the review process because of its specific expertise or concern
about the proposed action. An 'interested agency' has the same ability to participate in the review process as a member of the public." Id. See also In re Heritage
Co. of Massena, 191 A.D.2d 790, 792-93, 594 N.Y.S.2d 388, 390-91 (3d Dep't 1993).
172. See In re Prospect Street Homeowners Ass'n, 140 A.D.2d 992, 993, 529
N.Y.S.2d 726, 727 (4th Dep't 1988).
173. See Phillips, supra note 131.
174. See id.
175. See id.
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Recent Amendments to General Municipal Law
Article 12-B

As part of the recodification of New York State land use
laws, 176 on August 26, 1997, New York Governor George Pataki
signed into law amendments to Article 12-B of the General Municipal Law.1 77 As discussed above, Article 12-B (sections 239-b
through 239-n) contains the authority for counties to establish
county planning boards, adopt county comprehensive plans and
officials maps, and provides for the powers and duties of county
planning boards.17 8 The recent amendments, which take effect
July 1, 1998, clarify these powers. 7 9 Although important, the
amendments neither significantly increase county authority as
it relates to county planning boards, nor do the amendments
enhance the review and recommendation function of county
planning boards. 8 0 This section examines the amendments focusing on four areas: (a) simplification and clarification of the
existing law; (b) limited changes to county authority and county
planning board powers; (c) drafting and adoption of a county
comprehensive plan; and (d) establishment of regional planning
councils.
1.

Simplification and Clarificationof
Existing Law

The amendments to Article 12-B of the General Municipal
Law (sections 239-b through 239-i) simplify the language of existing Article 12-B, as well as clarify the authority granted
under this article. The present Article 12-B is very difficult to
read, often consisting of a single paragraph with many clauses
176. The New York State Legislature's Legislative Commission on Rural Resources has been engaged in recodifying all New York State land use laws in an
effort to streamline and clarify existing law. The recodification of Article 12-B of
the General Municipal Law is but one of the recent recodification projects undertaken by the Legislative Commission on Rural Resources.
177. See 1997 N.Y. Laws ch. 451, §§ 1-8 (to be codified at N.Y. GEN. MUN.
§§ 239-b to -n, N.Y. GEN. CITY § 34, N.Y. GEN. TOWN § 279, N.Y. VILLAGE § 7-732).
178. See id. at §§ 1-7 (to be codified at N.Y. GEN. MUN. §§ 239-b to -n, N.Y.
GEN. CITY § 34, N.Y. GEN. TOWN § 279, N.Y. VILLAGE § 7-732).
179. See id. at § 8.
180. See id. at § 1-7 (to be codified at N.Y. GEN. MUN. §§ 239-b to -n, N.Y. GEN.
CITY § 34, N.Y. GEN. TOwN § 279, N.Y. VILLAGE § 7-732).
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strung together. For example, section 239-d(1), setting forth
the powers of a county planning board, reads:
Said planning board is hereby empowered to perform planning
work, including but not limited to surveys, land use studies, urban renewal plans and technical services, and shall study the
needs and conditions of metropolitan, regional, county and community planning in such county or counties or the area covered by
constituent municipalities and prepare and adopt in whole or in
part and, whenever and as often as the board may deem it for the
public interest, to change or add to, a comprehensive master plan
for the development of the entire area of the county or counties or
municipalities participating, which master plan shall include the
highways, transportation terminals and facilities, parks, parkways and sites for public buildings or works including sub-surface
facilities, in the acquisition, financing or construction of which the
county or the constituent municipalities has participated or may
be called upon to participate acquire, finance or construct. 18 '
Making this language more understandable, the amendments
segment each of the powers discussed in section 239-d(1) into
separate subdivisions. Thus, for example, the authority for a
county legislative body to request the county planning board to
aid in the preparation of a county comprehensive plan is now
found in the new section 239-c(3)(B),18 2 while the authority to
conduct county land use studies is found in the new section 239c(3)(D). 8 3 By separating the individual powers from one another, the amendments are much easier to read and efficiently
set forth county authority and county planning board powers.
2.

The Effect of the Recent Amendments on
Provisions Relating to County
PlanningBoards

In addition to simplifying the language of Article 12-B and
clarifying county authority and county planning board powers,
the recent enactments amend some of the provisions relating to
county planning boards. To begin, the amendments provide legislative findings of fact, absent from existing provisions, that ex181. N.Y. GEN. MuN. LAW § 239-d (McKinney 1986 and Supp. 1997).
182. See 1997 N.Y. Laws ch. 451, §2 (to be codified at N.Y. GEN. MuN. § 239c(3)(B)).
183. See id. (to be codified at N.Y. GEN. MUN. § 239-c(3)(D)).
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plain the important role county planning boards play in the
growth and development of the state.18 4 Specifically, the findings state that county planning boards are essential to establish
productive linkages between communities and to focus on and
address intermunicipal land use issues. 8 5 The amendments
also give the county legislative body the complete discretion to
select the number and manner in which county planning board
members will be appointed. 8 6 Importantly, this new provision
directs the county legislative body to include "members from a
broad cross section of interests within the county," giving consideration to "securing representation by population, size, geographic location and type of municipality. " 18 7 There is no such
requirement under present section 239-b, which details the establishment of a county planning board. 188 Additionally, the
amendments provide the county legislative body with the authority to establish, as a condition of appointment, training,
continuing education and attendance requirements for all
county planning board members. 8 9
Nor do the amendments significantly alter the authority of
a county planning board. As with earlier county planning
boards, boards created under these amendments have the authority to review certain municipal planning and zoning actions, prepare a county comprehensive plan, prepare a county
official map, engage in land use planning and conduct countywide and local studies, collect and distribute planning information, and provide local technical assistance. 190 In addition to
these powers, a county planning board may now review and provide suggestions on the construction of any state or county highway, but the suggestions may not nullify or contravene the final
approval of the New York State Commissioner of Transportation.' 91 Although county planning boards gain a limited review
function, the amendments also remove a previous power.
184. See id. (to be codified at N.Y. GEN. MUN. § 239-c(1)).
185. See id. (to be codified at N.Y. GEN. MUN. § 239-c(1)(B), (C)).
186. See id. (to be codified at N.Y. GEN. MUN. § 239-c(2)(B)).
187. Id.
188. See N.Y. GEN. MuN. LAW § 239-b (McKinney Supp. 1997).
189. See 1997 N.Y. Laws ch. 451, § 2 (to be codified at N.Y. GEN. MUN. § 239c(2)(D)).

190. See id. (to be codified at N.Y. GEN. MUN. § 239-c(3)(A)-(G)).
191. See id. (to be codified at N.Y. GEN. MUN. § 239-c(3)(H)).
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County planning boards will no longer be authorized to designate county subdivision control areas and to exercise powers of
192
plat approval in such areas.
3.

County Comprehensive Plans

The most significant provision in the amendments to Article 12-B concerns county comprehensive plans. 193 Mirroring the
language found in General City Law 28-a, Town Law 272-a, and
Village Law 7-722, a county legislative body is now authorized
to adopt a county comprehensive plan. 194 A comprehensive plan
is a written document that identifies the goals, objectives, strategies and implementation measures for the "immediate and
long-range protection, enhancement, growth and development
of the county." 95 The comprehensive plan is important because
it sets forth a vision for the community's development while
considering the natural, social and economic resources necessary to achieve that vision. Without such a plan, local governments are likely to proceed with haphazard land development
that may later have dire consequences for their respective communities economically, socially and physically.
Like city, town and village comprehensive plans, a county
comprehensive plan may contain a variety of topics. Such topics include the "existing and proposed location and intensity of
land uses[,]" 96 population, demographic and socioeconomic
trends, 197 consideration of agricultural uses, historic, cultural,
scenic and natural resources,198 "existing housing resources and
future housing needs[,] "199 the present and potential future lo192. Compare N.Y. GEN MUN. § 239-d(7) (1986) (giving county and regional
planning boards authority to designate county subdivision control areas and to exercise powers of plat approval in such areas), with 1997 N.Y. Laws ch. 451, § 2 (to
be codified at N.Y. GEN. MUN. § 239-c(3) (omitting such language)).
193. See 1997 N.Y. Laws ch. 451, § 2 (to be codified at N.Y. GEN. MUN. § 239d).
194. See id. (to be codified at N.Y. GEN. MUrN. § 239-d(1)(A)).
195. Id. See also Land Use Law Center, LocAL LEADERS GUIDE, Series V, Issue Number 2 (1998). See Cori Traub and David Church, A PRAcTIcAL GUIDE TO
COMPREHENSIVE PLANNING, New York Planning Federation (1996), for an in-depth
discussion of comprehensive planning in New York.
196. 1997 N.Y. Laws ch. 451, §2 (to be codified at N.Y. GEN. MUN. § 239d(1)(C)).
197. See id. (to be codified at N.Y. GEN. MUN. § 239-d(1)(E)).
198. See id. (to be codified at N.Y. GEN. MUN. § 239-d(1)(D)).
199. Id. (to be codified at N.Y. GEN. MuN. § 239-d(1)(H)).
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cation of commercial and industrial facilities, 200 and consideration of cumulative impacts 20 ' among other topics. However, the
topics listed under section 239-d(1) are illustrative only; a
county legislative body may include other topics not listed that
are "consistent with the protection, enhancement, orderly
growth and development of the county." 20 2
Although a county legislative body presently has the authority to adopt a county master plan under section 239-d, there
are several differences between the present section 239-d and
the new section 239-d. First, under the new section 239-d, the
county legislative body has the authority to prepare and adopt a
comprehensive plan.20 3 This authority may be delegated to the

county planning board or to a special board, if the county legislative body so desires. 20 4 Where delegation occurs, the plan
must still be adopted by the county legislative body. 205 Second,
during the preparation of a county comprehensive plan, there
must be public participation in the form of at least one public
hearing prior to the plan's adoption. 20 6 Third, a county comprehensive plan and any amendment thereto is now specifically
subject to environmental review under the State Environmental
Quality Review Act.20 7 Finally, unlike the county master plan,

a county comprehensive plan has significant legal effect on the
county land use system. Any plan for a capital project to be undertaken in the county by a municipality or state agency must
take into consideration the county comprehensive plan. 208

Thus, an agency undertaking a capital project cannot move forward without first having carefully reviewed the relevant provisions of the county comprehensive plan. Additionally, all
county land acquisitions and public improvements must take
200. See id. (to be codified at N.Y. GEN. MUN. § 239-d(1)(K)).
201. See 1997 N.Y. Laws ch. 451, §2 (to be codified at N.Y. GEN. MUN. § 239d(1)(P)).
202. Id. (to be codified at N.Y. GEN. MUN. § 239-d(1)(O)).
203. See id. (to be codified at N.Y. GEN. MUN. § 239-d(2)). Prior to the amendments, this authority rested solely with the county planning board. See N.Y. GEN.
MuN. LAw § 239-d (McKinney 1986 & Supp. 1997).
204. See 1997 N.Y. Laws ch. 451, §2 (to be codified at N.Y. GEN. MUN. § 239d(2)).
205. See id. (to be codified at N.Y. GEN. MUN. § 239-d(2)).
206. See id. (to be codified at N.Y. GEN. MUN. § 239-d(6)(A)).
207. See id. (to be codified at N.Y. GEN. MUN. § 239-d(3)).
208. See id. (to be codified at N.Y. GEN. MUN. § 239-d(9)(B)).
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the county comprehensive plan into consideration. 20 9 Where
such acquisitions or improvements are inconsistent with the
county comprehensive plan, the actions may possibly be an210
nulled in a legal proceeding.
211

4. Regional PlanningCouncils

Another important change to Article 12-B is the authority
for two or more contiguous municipal legislative bodies to establish a regional planning council. 21 2 The purpose of such a council is to allow municipalities to focus on planning and
development considerations on a broader geographic scale, particularly where resources extend beyond the borders of any one
community. 21 3 Under the present section 239-b, there is no authority for two municipalities to form a regional planning council, 21 4 although a municipality in one county may form a
regional planning board with the county legislative body in a
2 15
neighboring county.
To create a regional planning council, the legislatures of at
least two contiguous municipalities must "adopt by resolution
an agreement setting forth the terms and conditions of such collaboration." 216 Once established, the regional planning council
has authority similar to that of county planning boards. A regional planning council may conduct surveys, studies and research programs addressing regional needs. 2 17 It may also
209. See 1997 N.Y. Laws ch. 451, § 2 (to be codified at N.Y. GEN. MUN. § 239d(9)(B).
210. See e.g., Udell v. Haas, 21 N.Y.2d 463, 235 N.E.2d 897, 288 N.Y.S.2d 888
(1968) (rezoning of property annulled where legislative enactment failed to conform to the comprehensive plan of the Village of Lake Success).
211. It should be noted that regional planning councils differ from "joint
planning boards" established pursuant to section 119-u of the General Municipal
Law. Whereas joint planning boards created by intermunicipal agreement
between two or more municipalities constitute a unified planning board with all
the powers and duties of a planning board established pursuant to General City
Law § 27, Town Law § 271, or Village Law § 7-718, regional planning councils
have no binding authority.
212. See 1997 N.Y. Laws ch. 451, § 2 (to be codified at N.Y. GEN. MUN. § 239h(3)).
213. Legislative Commission on Rural Resources, Memorandum in Support of
Senate Bill No. 780-A and Assembly Bill No. 1478-A, 2 (1997).
214. See N.Y. GEN. MuN. LAw § 239-b (McKinney 1986 & Supp. 1997).
215. See id.
216. 1997 N.Y. Laws ch. 451, § 2 (to be codified at N.Y. GEN. MUN. § 239-h(3)).
217. See id. (to be codified at N.Y. GEN. MUN. § 239-h(4)(A)(i)).
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distribute planning information, 218 prepare a regional comprehensive plan 219 and assist with transportation planning for the
region. 220 Finally, a regional planning council may conduct reviews of certain classes of planning and zoning actions by a municipality within its jurisdiction pursuant to sections 239-1
through 239-n of the General Municipal Law. 221 This review
function is the same as that engaged in by county planning
boards and follows the same procedures outlined in sections
239-m and 239-n. Although nearly having identical powers to a
county planning board, a regional planning council is prohibited
from undertaking "any capital construction project, including
but not limited to the design, acquisition, construction, improvement, reconstruction or rehabilitation of any capital asset,
222
whether in the nature of real or personal property."
Overall, the amendments to Article 12-B have little effect
on the present authority found in its provisions. Importantly,
however, the amendments significantly clarify the authority
given to counties and county planning boards, and strengthen
this authority through the ability of counties to adopt a comprehensive plan that must be considered by the municipalities
within its jurisdiction.
e. Adoption of a County Official Map
County official maps play an important role in setting aside
unimproved land for the future development of public facilities
223
such as county and state roads and flood prevention projects.
By identifying such areas on a map, the county earmarks these
land areas so that private development will not encroach upon
and disrupt the land necessary for planned future public improvements. The creation and adoption of county official maps
218. See id. (to be codified at N.Y. GEN. MUN. § 239-h(4)(A)(i)).
219. See id. (to be codified at N.Y. GEN. MuN. § 239-h(4)(A)(iii)). The regional
comprehensive plan language mirrors the language of the provisions concerning
county comprehensive plans, except that there is no binding authority for regional
projects to be consistent with the regional comprehensive plan, where the regional
planning council is precluded from undertaking any capital construction project
pursuant to section 239-h(4)(B).
220. See 1997 N.Y. Laws ch. 451, § 2 (to be codified at N.Y. GEN. MUN. § 239h(4)(A)(v)).
221. See id. (to be codified at N.Y. GEN. MUN. § 239-h(4)(A)(vi)).
222. Id. (to be codified at N.Y. GEN. MUN. § 239-h(4)(B)).
223. See N.Y. GEN. MUN. LAw § 239-h (McKinney 1986).
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is governed by General Municipal Law Article 12-B. 224 Like
county planning boards, the recent amendments to Article 12-B
have changed some of the provisions relating to county official
maps. This section first examines current law as it relates to
county official maps and then discusses the effect of the recent
amendments on the existing provisions.
Under the present section 239-h of the General Municipal
Law, a county legislative body may establish a county official
map delineating sites in the county where land will be acquired
for future use as public facilities. 225 By showing where such
lands are located, the county may prevent development on those
lands, leaving them unimproved, and thus, less expensive for
future purchase. 226 In this manner county official maps serve
to enable counties to utilize certain regulatory powers which are
essential for the purpose of providing for orderly growth and development, for affording adequate facilities for the safe, convenient, and efficient means for the traffic circulation of its
population and the vehicular movement of goods, for safeguarding
against flood damage, and for providing needed space for public
development.227
County official maps may display both existing and proposed
rights-of-way for county roads and drainage systems. 228 Additionally, where the county has adopted a comprehensive master
plan, the county official map may also include rights-of-way for
any proposed county, state or federal transportation network,
and sites for such county, state and federal facilities as parks,
drainage works, water courses, and public buildings. 229 County
official maps, like their counterparts at the city, town and village levels, are "a valuable device which combines elements of
230
planning and land use control."
Upon adoption, the county official map is "final and conclusive with respect to location, width, and dimensions of all
rights-of-way and sites thereon." 231 Thus, based on this lan224.
225.
226.
227.
228.
229.
230.
231.

See id.
See id.
See HANDBOOK, supra note 23, at 288.
N.Y. GEN. MUN. LAw § 239-g (McKinney 1986).
See id. § 239-h.
See id.
HANDBOOK, supra note 23, at 288.

N.Y. GEN. MUN. LAw

§ 239-h.
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guage, the State Comptroller has opined that when a conflict
exists between a county official map and that of a municipality
concerning a county right-of-way, the county official map controls. 232 Furthermore, a county official map is considered an addition or amendment to a municipal official map and therefore
is binding upon a municipality. 233 Most importantly, where a
municipality does not have an official map, the county official
234
map becomes that municipality's official map.
Presently, changes in the county official map may be made
by the county legislative body when it determines that it would
be in the public interest. 235 However, a public hearing is required on the proposed change and 10 days notice must be given
to state or federal agencies for the development facilities affected, to any municipality where the change will have an effect,
and to the county public at large. 236 Furthermore, any changes
proposed by the county legislative body must also be submitted
to the county planning board, the county superintendent of
highways, as well as to the governing body and planning board
of the municipalities possibly affected. 237 If one of the municipal
governing bodies disapproves such a change, it cannot take affect unless overridden by a two-thirds majority of the county
supervisors or, if the county has a comprehensive plan, by sim238
ple majority.
The county official map is significant in that it limits where
a developer may undertake a given project. 23 9 Generally, a municipality may not issue building permits or grant subdivision
approval for development which lies in county rights-of-way or
on sites preserved by the county official map. 240 Furthermore,
this prohibition applies to proposed developments on property
which shall have frontage on and access to any existing or proposed rights-of-way. 241 Such approval may not be given because
232.
233.
234.
235.
236.
237.
238.
239.
240.
241.

See
See
See
See
See
See
See
See
See
See

1979 Op. N.Y. COMPTROLLER 79-702.
N.Y. GEN. MuN. LAw § 239-i (McKinney 1986).
id.
id.
id.
id.
N.Y. GEN. MuN. LAw § 239-j (McKinney 1986).
id.
id.
id. § 239-i.
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of the need to maintain the map's integrity, 242 particularly
where it is adopted pursuant to a county-wide comprehensive
plan. 243 If building permits were given and subdivision approval granted, the purposes of the county official map would be
thwarted. However, a procedure exists to allow building within
these areas. Where a proposed project lies directly within a
right-of-way or site, the project's sponsor may seek a variance
from the board of appeals of the municipality with jurisdiction
over that land.244 The project sponsor must demonstrate that
the land situated within the right-of-way or site is "not yielding
a fair return on its value to the owner." 245 If this standard is
met, the zoning board of appeals [hereinafter ZBA may grant a
variance by a two-thirds majority. 246 With the granting of a variance the ZBA may also place conditions on the variance approval to reduce the impact of the development on the
community. 247 In this manner, it is possible that the ZBA's decision to grant a building permit or subdivision approval will
alter the county official map, but will do so with as little impact
as possible.
Where a building permit is sought for a project that has
frontage on, access to, or is otherwise directly related to any existing proposed right-of-way or site on the county official map, a
248
procedure likewise exists to overcome the general prohibition.
After receiving an application for a building permit, the municipal building inspector must notify the county planning board
and the county highways superintendent or commissioner of
public works. 249 The county highways superintendent then notifies the appropriate state or federal agency if a state or federal
public facility right-of-way or site is to be affected. 250 Such state
or federal agency then has five days in which to lodge its objections to the proposed project to the county highways superinten242. See id. § 239-j.
243. See N.Y. GEN. MUN. LAw § 239-k (McKinney 1986).

244.
245.
246.
247.

See id. § 239-j.
Id.
See id. § 239-k.
See id.

248. See N.Y. GEN. MUN. LAw § 239-k (McKinney 1986).
249. See id. For simplicity, reference will only be made to the county highways superintendent.
250. See id.
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dent. 251 Within 10 working days of receipt of the building permit
application, the county highways superintendent must report
his approval, disapproval, or approval subject to stated conditions to the municipality in which the proposed project is situated. 25 2 In making the report, the county highways
commissioner must consider
the prospective character of the development, any appropriate access standards or non-access or limited access provisions of state
and federal agencies, the traffic which it will generate, and the
effect of said traffic upon existing or proposed rights-of-way or
sites shown on the county official map. He shall also consider the
design and frequency of access, the effect of the development upon
drainage as related to drainage systems, and the extent to which
such development may impair the safety and traffic carrying ca253
pacity of existing and proposed rights-of-way affected.
If the county highways superintendent recommends approval of
the building permit, its issuance must be in accord with the superintendent's report. 25 The report's requirements may be varied by the municipality's ZBA upon a "two-thirds vote of all the
members where there are practical difficulties or unnecessary
hardships in the way of carrying out the strict letter of the
255
report."
A similar procedure is followed where the applicant proposes to construct a subdivision that fronts, accesses, or is
otherwise directly related to any existing or proposed right-ofway or site shown on the county official map. 25 6 In such a situation, upon receiving an application for subdivision plat approval, the clerk of the municipal planning board notifies the
county planning board and the county highways superintendent.25 7 The county highways superintendent notifies the appropriate state or federal agency if it is their property that will be
affected. 258 The county planning board then has thirty days to
report its approval, disapproval, or approval subject to stated
251.
252.
253.
254.
255.
256.
257.
258.

See id.
See id.
N.Y. GEN. MUN. LAw § 239-k (McKinney 1986).
See id.
Id.
See id.
See id.
See N.Y. GEN. MUN. LAw § 239-k (McKinney 1986).
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conditions on the subdivision plat application to the referring
municipality. 2 59 Like the county highways superintendent's consideration of building permit applications, the county planning
board must examine such potential impacts as traffic generation, traffic safety, and traffic carrying capacity of existing and
proposed rights-of-way, as well as drainage impacts and the
260
prospective character of the development.
The recent amendments to Article 12-B have neither significantly altered the authority to adopt a county official map, nor
changed its legal effect. However, there are several limited
changes. First, like other sections of Article 12-B, the language
of sections 239-g through 239-k has been simplified to provide
greater clarity and definition than its predecessor. 261 Present
sections 239-g through 239-k have been repealed and replaced

with new sections 239-e and

239-f.262

Section 239-e clearly

states the purpose, content, adoption, effect of and appeal from
county official maps. 26 3 This section also details the means of
altering county official maps. 264 Section 239-f explains the approval process for receiving building permits, curb cuts and subdivision plats that encroach on lands identified in the county
official map. 265 Second, a county official map may only be
266
adopted or amended after a public hearing has been held.
And third, all county land acquisitions and public improve267
ments must be in accordance with the county official map.
B.

County Water, Sewer, and DrainageDistricts

Water, along with food and shelter, is basic to human life.
Thus, it is extremely important that citizens have access to an
adequate supply of potable water. Two significant functions
which counties may undertake in this area are the provision of
259.
260.
261.
e, 239-f).
262.
263.
264.
265.
266.

See id.
See id.
See 1997 N.Y. Laws ch. 451, § 2 (to be codified at N.Y. GEN. MUN. §§ 239See
See
See
See
See

id.
id. (to be codified at N.Y. GEN. MuN. § 239-e).
id.
id. (to be codified at N.Y. GEN. MUN. § 239-f).
1997 N.Y. Laws ch. 451, § 2 (to be codified at N.Y. GEN. MUN. § 239-

e(4)).

267. See id. (to be codified at N.Y. GEN. MUN. § 239-e(5)(B)).
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public water and the disposal and treatment of water wastes. 268
Pursuant to section 250 of the New York County Law, a county
legislative body is empowered to establish or extend county
water, water quality treatment, sewer, wastewater disposal, or
drainage districts in which the county may provide water-related services to its constituents. 269 It is under this authority
that the county may exercise further substantive land use
power - the power to condemn lands for the development and
extension of county water districts and related projects. 270
To establish a county water district, 271 the county legislative body must follow the procedures set out in sections 251
through 256 of the New York County Law. First a county
agency must be created 2 72 to undertake an evaluation of a
county's water resources, water requirements, and water quality.273 This assembly of data includes information such as the
number and location of private wells, the contaminants present
or reasonably expected in the water supply, the problems of collection, conveyance and disposal of storm water and other waters, and measures designed to rehabilitate and protect lake
waters. 274 Once such information is examined, the county legislative body may direct the agency to prepare maps and plans on
its own initiative, or upon petition from a municipality (or municipalities) or a certain number of property owners, to create a
county water district. 275 Section 253 stipulates the elements to
be included in the maps and plans delineating a district.2 76 If
maps, plans and related data had previously been prepared for
existing or proposed municipal special or improvement districts,

268. See N.Y. COUNTY LAw § 250 (McKinney 1991 & Supp. 1996).
269. See id.
270.
271.
intended
drainage

See id. § 263.
When the words "county water district" are used in this article, they are
to include water quality treatment, sewer, wastewater disposal and
districts. Such districts may cover only portions of the county or may be

county-wide.
272. See N.Y. CoUNTY LAW § 251 (McKinney 1991).
273. See id. § 252(1).
274. See id.
275. See id. § 253(1).
276. See id. § 253(1).
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the county legislative body may direct the agency to adopt and
277
utilize that information.
Upon a public hearing and due consideration of the maps,
plans and data for the proposed district or improvement, the
county legislative body may then determine whether the2 78proIf
posed district or facilities are satisfactory and sufficient.
the county finds the district or facilities inadequate, it remands
the proposal to the agency for further study. 279 If the county
determines that the proposal is satisfactory and sufficient, the
county legislative body may then approve the district or project
28 0
by resolution.
Once a district is approved, the county legislative body may
appoint, designate or establish an officer, board or body to oversee the administration of the district. 28 1 The power to condemn
lands lies within this administrative officer or body. 28 2 Condemnation proceedings may be brought for any real estate, easements, rights-of-way or other interests necessary to achieve the
objectives of the district. 28 3 Thus, if within a water district it is
necessary to construct a dam that will inundate private property, such construction may occur so long as just compensation
is given to the land owner(s). The power of condemnation is
even more significant when it is understood that the county
may create tax assessment districts throughout the county to
2 4
finance the costs of districts and their projects. 8
277. See N.Y. GEN MuN. LAW § 253(3). The adoption of a county water district or county water project is an unlisted action for purposes of SEQRA and is
thus subject to an environmental assessment to determine whether the project will
have a significant adverse environmental impact on the community. See generally
[1996] N.Y.C.R.R. 617.4 & 617.5.
278. See N.Y. CouNTY LAw § 256.
279. See id.
280. See id.
281. See id. § 261.
282. See id. § 263.
283. See N.Y. CouNTY LAW § 263.
284. See Riley v. County of Monroe, 55 A.D.2d 91, 94-95, 389 N.Y.S.2d 689,
692 (4th Dep't 1976) (Article 5-A of the County Law authorizes county governments to establish "special districts" to handle the individual needs of different
portions of the county. The assessment and levy of taxes to finance such districts
may only be upon those parcels situated within the boundaries of the special
districts.).
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County Land Use Authority Under Other State Law
1.

Soil and Water Conservation Districts

Another means by which a county may influence land use
practices is derived from the establishment of a soil and water
conservation district. Such districts are created for the purposes of conserving soil and water resources, improving water
quality, and preventing soil erosion and land inundation by
flood waters. 28 5 Soil and water conservation districts are established by resolution of a county legislature which has determined that the conservation of soil and water resources and the
prevention of soil erosion and flooding are of public importance
and are favored by a substantial portion of the rural land occupiers of the county. 28 6 Before action is taken on such a resolution, however, the county legislative body must have provided
the State Soil and Water Conservation Committee 28 7 with written notice of its intention to act, along with the basis for its action. 28 8 When established, soil and water conservation districts
incorporate all lands within the county. 28 9
Soil and water conservation districts are administered by a
board of directors comprised of five members. 290 Two of the directors are members of the county legislature, while the remaining three members must not be members of the
legislature. 29 1 Of these three, two members must be "practical
farmers." 292 It is important to note that although soil and water
conservation districts are established by a county legislature,
they are "independent legal entities, separate and distinct from
285. See N.Y. SOIL & WATER CONSERV. DIST. LAW § 2(1) (McKinney Supp.
1997).
286. See id. § 5(1).
287. The State Soil and Water Conservation Committee ("Committee") is a
state agency created under the Soil and Water Conservation Law to oversee the
implementation of the law by the local soil and water conservation districts. See
id. Among other duties, the Committee is empowered to approve and coordinate
the programs of the several districts, to adopt necessary policies to carry out the
districts programs, and to disseminate information about the districts throughout
the state. Id. §§ 4(4)(c), (a) & (e).
288. See id. § 5(1).
289. See Op. N.Y. Att'y Gen. F5 (1987).
290. See N.Y. SOIL & WATER CONSERv. DIST. LAW § 6(1)(a).
291. See id.
292. Id.
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both the State and the county"293 which "for most purposes...

retain autonomy for purposes of its operation." 294 Thus it is significant that two members of the board of directors are members of the county legislature. Without this representation, it is
possible that county concerns regarding soil and water conservation issues would not be addressed. Additionally, the two
county legislative members of the board are able to bring a
broader, county-wide perspective to all decisions rendered by
the board.
Furthermore, there are checks on the operation of the district. Under section 12, a county may, by resolution, discontinue a district at any time after five years from the
establishment of the district and after determining that a sub295
stantial portion of the rural land occupiers desire dissolution.
Once the resolution for discontinuance has passed, the directors
of the district may not enter into any contracts or agreements
on behalf of the district, and all rules and regulations governing
the district's operation are no longer in force. 296 Also, section
9(6) provides for the county legislative body's oversight on "contracts for the maintenance of structures, improvements or other
works constructed by the district in the course of its
operation." 297
Although the directors of a soil and water conservation district have no regulatory authority, 298 they may influence land
use patterns through a variety of powers granted. First, directors are authorized to carry out preventive and control measures within the district for the improvement of agricultural
water management operations, the prevention of flooding and
sediment damages, as well as the control of nonpoint source pollution. 299 Many of these projects would dictate when and where
certain agricultural practices would be carried out because they
293. Op. N.Y. Att'y Gen. F5 (1987).
294. Id.
295. See N.Y. SOIL & WATER CONSERV. DIST. LAw § 12(1).
296. See id. § 12(2).
297. Op. N.Y. Att'y Gen. F5 (1987) (citing N.Y. SOIL & WATER CONSERV. DIST.
LAW §9(6) (McKinney 1949)).
298. See Westchester County Soil and Water Conservation District, Information Pamphlet, at 2 (1994) [hereinafter "INFORMATION PAMPHLET"] (on file with
author).
299. See N.Y. SOIL & WATER CONSERV. DIST. LAw § 9(2) (McKinney Supp.
1997).

43

354

PACE LAW REVIEW

[Vol. 18:311

would provide improved irrigation, and prevent potential flooding and soil erosion on agricultural lands.
Second, the directors may furnish financial aid to any occupier of lands within the district to control erosion, prevent flooding and sedimentation, and to abate nonpoint sources of water
pollution. 30 0 These grants are limited to the district's appropriations and are subject to conditions deemed necessary by the
directors. 30 1 By providing funds and attaching conditions to
their grants, the directors may influence the type and scope of a
project undertaken by land occupiers. For example, funds may
be provided to a farmer to construct new irrigation ditches on
the condition that he utilize contour plowing which will reduce
top soil erosion and sedimentation in the new irrigation ditches.
In addition to these powers, section 9(9) allows soil and
water conservation districts "to make and execute contracts and
other instruments necessary or convenient to the exercise of its
powers."302 This power has been utilized by the Westchester
County Soil and Water Conservation District to enter into contractual agreements with 37 Westchester municipalities. These
agreements provide environmental planning assistance in exchange for the municipalities' agreement that they act on the
District's recommendations. 30 3 In this manner those recommendations concerning soil and water conservation practices
will be implemented by the municipalities receiving such
assistance.
2.

County Health Department Approval of
Realty Subdivisions

Unlike a county planning board's authority to review a proposed subdivision within the purview of section 239-n of the
General Municipal Law, a county health department has binding approval authority over the development of subdivisions
within its jurisdiction. 30 4 The purpose of New York Public
Health Law section 1116(1) is to ensure that a subdivision will
300. See id. § 9(3).
301. See id.
302. Id. § 9(9).
303. See INFORMATION PAMPHLET, supra note 298, at 2.

304. See N.Y. PuB. HEALTH LAw § 1116(1) (McKinney 1990).
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have proper water and sewage facilities to meet the demands of
those who settle there. 30 5 This provision states:
No subdivision or portion thereof shall be sold, offered for sale,
leased or rented by any corporation, company or person, and no
permanent building shall be erected thereon, until a plan or map
of such subdivision be filed with and approved by the department
or city, county, or part-county department of health having
30 6
jurisdiction.
As required by subdivision 2 of section 1116, the plan or map to
be filed must show the methods for obtaining and furnishing
adequate and satisfactory water supply to the proposed subdivision. Even where a subdivider meets this requirement, the
county health department may still determine that the proposed methods are inadequate to meet the potential water demand and require the subdivider to devise a new or improved
plan. Unless and until these requirements are met, no construction upon a subdivided parcel may occur.
3.

County Role in Affordable Housing

The shortage of affordable housing is a problem not limited
to a single municipality. It is a problem of regional character.
For example, in 1991, Westchester County had some 3,800
homeless people which required the county to spend $56 million
to provide temporary shelter.3 0 7 In addition to homeless persons, the shortage of low-cost housing also makes it extremely
difficult for civil servants and professionals, such as teachers, to
live in communities that often require their services the most.
Without a county's authority to provide affordable housing,
these problems were left to the individual municipalities.
In 1992, the State Attorney General issued an opinion that
counties "may provide low-income housing utilizing their home
308
rule powers . . . subject to constitutional debt constraints."
305. See Slavin v. Ingraham, 44 A.D.2d 874, 355 N.Y.S.2d 658, affd, 37
N.Y.2d 653, 339 N.E.2d 157, 376 N.Y.S.2d 463 (1974).
306. N.Y. PuB. HEALTH LAw § 1116(1).

307. See Lisa W. Foderaro, New York State Eases a Bar to Homeless Housing,
N.Y. TIMES, Feb. 16, 1992, at B44.

308. See Informal Op. N.Y. Att'y Gen. 4, at 2 (1992). But see John P. Dellera,
County Powers in Assisted Housing Programs:The Constitutional Limits in New
York, 20 FORDHAM URB. L.J. 109 (1993). The author argues that the State Attorney
General's analysis of Article 18 of the New York State Constitution is flawed, and
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Under this opinion, counties were no longer required to simply
provide shelter for the homeless while simultaneously being
30 9
barred from constructing affordable and low-income housing.
Counties may actually participate in the planning, development
310
and construction of low-cost housing.
Under previous interpretations of the state constitution,
the Attorney General's Office had held that counties could not
participate in the development or operation of low-cost housing.
Counties, unlike cities, towns and villages, were not specifically
mentioned in Article XVIII which concerns housing in New
York State. Article XVIII stipulates in part: "[Tihe legislature
may provide.., for low rent housing and nursing home accommodations for persons of low income... , or for the clearance,
replanning, reconstruction, and rehabilitation of substandard
and unsanitary [sic] areas .,,311 This Article further states that:
For and in aid of such provisions,... the legislature may: make or
contract to make ... capital or periodic subsidies by the state to
any city, town, village or public corporation . . . ; authorize any
city, town, village or public corporation to make or contract to
make such subsidies to any public corporation... ; authorize the
contracting of indebtedness for the purpose of providing moneys
[for such purposes] .312
Based upon the exclusion of counties from this language, it was
generally believed that the framers at the 1938 Constitutional
Convention deliberately left out counties from the constitutional grant of power, enabling the State Legislature to authorize certain specified political subdivisions to engage in the
that his argument concerning the use of county police power remains unpersuasive
because of the Attorney General's failure to reconcile Article 18 with other provisions of the Constitution. Furthermore, the author states that involving the
county in low-income housing may further exacerbate the lack of regional affordable housing. If the county has the power to provide affordable housing, the author
contends that such facilities will be placed in the areas of the county with the
"greatest need and where land is the cheapest" - in areas with the highest percentage of poor. Id. at 111. This will in turn, increase the degree of racial as well
as economic segregation in a county. See id. at 112. Additionally, providing counties with such power may reduce a "municipality's obligation [under present state
case law] to zone for low-rent housing where county projects in other communities
meets regional housing needs." Id.
309. See Foderaro, supra note 307.
310. See Informal Op. N.Y. Att'y Gen. 4, at 10 (1992).
311. N.Y. CONST. art. XVIII § 1 (1967).
312. Id. § 2 (1967).
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clearance of slums and creation and maintenance of public
housing. 313 However, the 1992 Attorney General's opinion
demonstrated that this article did not in fact prohibit counties
from engaging in the provision of low-cost housing.
Although Article XVIII limits the power to engage in lowcost housing development to those state political subdivisions
enumerated, it does not prohibit other political entities from undertaking this purpose if such authority is granted from outside
Article XVIII. 3 14 Article XVIII was adopted at a time when cities, towns and villages were "primarily instruments of the State
without any significant home rule authority." 315 Thus, it was
necessary for the Convention to specifically authorize cities,
towns and villages to establish local housing programs. 3 16 However, Article XVIII does not restrict counties from engaging in
such programs if authority can be found elsewhere in the Constitution. 317 Section 10 of Article XVIII reads: "This article shall
be construed as extending powers which otherwise might be
limited by other articles of this constitution and shall not be
3 18
construed as imposing additional limitations."
As the State Attorney General's opinion notes, counties
have been given the authority to adopt affordable housing pro31 9
grams under their home rule authority.
The power of counties to engage in low-cost housing programs falls within the purview of a county's home rule authority. Article IX, section 2(c)(ii)(10) of the Constitution as
implemented by Municipal Home Rule Law section
10(1)(ii)(a)(12) provides that counties may adopt local laws concerning the government, protection, order, conduct, safety,
health and well-being of persons or property in the local government. 320 Thus, according to the Attorney General's opinion,
adopting a local law for the provision of low-cost housing is a
legitimate public purpose within the broad delegation of a
county's "police power." Such a provision "serves the public
313.
314.
315.
316.
317.
318.
319.
320.

See Informal Op. N.Y. Att'y GEN. 4, at 4 (1992).
See id. at 6.
Id.
See id.
See id.
N.Y. CONST. art. XVIII, § 10 (1967) (emphasis added).
See Informal Op. N.Y. Att'y Gen. 4, at 6 (1992).
See id.
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health, safety and well-being and protects persons and property, not only in directly providing needed housing to persons of
limited income, but also in helping to prevent homelessness,
slums and hazards associated with substandard housing
32
conditions." 1
In addition to stating that counties have the authority to
engage in affordable housing programs, the State Attorney General's opinion also describes the components of such programs
that are permissible under state law. First, counties may provide land for, or acquire land necessary for, the programs pursuant to Article IX, section 1(e) of the Constitution. 322 Second,
counties may site affordable housing in appropriate locations
within the county. 323 Third, counties may cooperate with cities,
towns and villages in the joint provision of such programs under
the authority granted to municipal corporations to engage in intermunicipal cooperation. 324 Fourth, counties may appropriate
325
county funds to finance the program.
The final aspect of the opinion discusses the ability of counties to finance low-cost housing programs. Under Article VIII,
section 2 of the state constitution, counties, cities, towns, and
villages or school districts are authorized to contract indebtedness for municipal purposes. 326 "The indebtedness may be contracted within the period of probable usefulness of the subject
or purpose for which the indebtedness is issued." 327 However,
when added to existing indebtedness for other purposes, the total indebtedness may not exceed seven percent of the average
full valuation of taxable real estate of the county. 328 Thus,
where an affordable housing program is established as a proper
municipal purpose, a county may lawfully expend county funds
to finance the program within the seven percent debt
329
authority.
321. Id.
322. See id. at 8.
323. See id.
324. See N.Y. GEN. MUN. LAw § 119-o(1) (McKinney 1986).

325. See Informal Op. N.Y. Att'y Gen. 4, at 8 (1992).
326. See id. at 9 (citing N.Y. CONST. art. VIII, § 2 (McKinney 1987)).
327. Informal Op. N.Y. Att'y Gen. 4, at 9 (1992).
328. See id. (citing N.Y. CONST. art. VIII, § 4 (McKinney 1987)). In Nassau
County the total debt limit is 10%. See id.
329. See id.
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The potential impact of a county low-cost housing program
is significant, particularly in those counties with the greatest
urbanization. Many taxpayers resent spending money to provide homeless persons with temporary shelter, but they also do
not want moderate and low income housing in their neighborhoods. 330 The authority of the county to undertake affordable
housing programs may help to overcome this NIMBYism (Not
In My Back Yard). By amending a county's comprehensive plan
and county official map, counties may be able to site such facilities in the most appropriate locations in the county so long as
they conform to municipal zoning districts. 331 If, for example, a
county chose to site a low-income multi-family dwelling within
a town's multi-family zoning district, the town could not legally
object simply because the housing unit would be priced below
market rates. 332 Thus, working within the existing land use
framework since 1992, counties have the authority to begin providing solutions to meet the need for low-income housing.
IV.

The Authority of Counties to Exceed the County Law

and General Laws to Undertake Land Use Functions
A. Home Rule in the County Context
Home rule generally describes those functions and duties
traditionally reserved to or undertaken by local governments
without state interference.3 3 3 Such powers may include for example, the authority to establish the length of terms of local
offices or the power to zone for particular uses within a municipal jurisdiction. Under Article IX of the state constitution coun334
ties are granted the authority to adopt and amend local laws.
Where local laws relate to the property, affairs or government of
the county, such laws may be adopted where they are consistent
with the state constitution and with any general law. 33 5 Addi330. See Foderaro, supra note 307.
331. Without the authority to veto municipal zoning decisions, counties are
unable to change municipal zoning districts to best locate low-income housing.
Thus, counties will be required to work within existing municipal zoning districts
to site such facilities.
332. See Foderaro, supra note 307.
333. See HANDBOOK, supra note 23, at 53.

334. See N.Y. CONST. art. IX, § 2 (McKinney 1987).
335. See id.
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tionally, counties may also adopt local laws consistent with the
constitution and general laws where the legislature has provided the specific authority to do so. 336 Thus, counties are given
the express authority from the State Legislature to adopt local
laws pertaining to, inter alia, the transaction of county business; 337 the acquisition, care, management and use of highways,
roads and streets; 338 the levy, collection and administration of
local taxes and; 339 the government, protection, order, conduct,
340
safety, health and well-being of persons or property therein.
This constitutional grant of authority to adopt local laws is im34 1
plemented by Municipal Home Rule Law section 10.
In addition to the authority to adopt local laws, counties are
also granted the express power to adopt, amend, or repeal a
county charter under the state constitution subject to a
mandatory referendum. 342 By adopting a county charter, counties may devise alternative forms of government 343 and provide
for the transfer of power to or from a city, town or village within
a county as dictated by local needs. 34 Furthermore, the adoption of a county charter enables such counties to adopt charter
laws 345 inconsistent with general state laws, so long as the charter laws are consistent with the state constitution. 34 6 Charter
laws are the provisions of a county charter, -or county charter
amendments, providing for the transfer of a governmental function to or from a city, town or village. 347 Through the adoption
of a county charter, a county may adopt charter laws establishing certain functions in the county government not present in a
336. See id. § 2(c)(ii).
337. See id. § 2(c)(ii)(3).
338. See id. § 2(c)(ii)(6).
339. See N.Y. CONST. art. IX, § 2(c)(ii)(8).
340. See id. § 2(c)(ii)(10).
341. See N.Y. MuN. HOME RULE LAw § 10 (McKinney 1994).
342. See N.Y. CONST. art. IX, § 2 (McKinney 1987); N.Y. MUN. HOME RULE
LAW § 33(1) (McKinney 1994).
343. Alternative forms of county government are those that are not suggested
by the New York County Law.
344. See HANDBOOK, supra note 23, at 56. This authority is implemented by
the County Charter Law as set out in Article IV of the Municipal Home Rule Law.
345. See N.Y. MuN. HOME RULE LAw § 33(7) (McKinney 1994). Charter laws
may be defined as those laws which comprise the charter establishing the county

government. See id.
346. See Cole, supra note 34, at 727.
347. See N.Y. MuN. HOME RULE LAW § 33(7).
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non-charter counties. For example, in Heimbach v. Mills, the
Second Department upheld a county charter law which authorized the county executive to fix real property equalization rates
rather than the board of supervisors as provided by the state
348
Real Property Law.
Utilizing the adoption of local laws and county charters,
both charter and non-charter counties may undertake new land
use functions or alter existing land use duties between the
county and its municipalities. The following examples illustrate
how counties may use these home rule powers in the land use
context.
B.

Decreasingor Augmenting a County PlanningBoard's
Review Authority

Through amendments to a charter county administrative
code, charter counties may provide that a referring municipal
body only need a simple majority to override the determination
of a county planning board, thus lessening the board's authority. For example, in Westchester County, an amendment to the
County Administrative Code stipulates that to override a Westchester County Planning Board determination, the referring
municipal body only needs a simple majority to act.349 This
amendment has subsequently been upheld by the state courts.
In 208 East 30th Street Corp. v. North Salem, 350 the Appellate
Division for the Second Department stated that although the
amendment is in conflict with General Municipal Law section
239-m, the Westchester provision controls, since such a special
statute repeals a conflicting general statute insofar as the spe351
cial act applies.
In addition to limiting county planning board authority,
such authority may also be augmented by amending the governing law of a county. In 1972, the New York Court of Appeals
348. See Cole, supra note 34, at 727 (citing Heimbach v. Mills 67 A.D.2d 731,
412 N.Y.S.2d 668 (1979)).
349. See Peter Q. Eschweiler, In Accordance With a Comprehensive Plan, The
Need for Planning Consistency in New York State, 10 PACE ENVTL. L. REV. 603,
633-36 (1993) (citing WESTCHESTER CoUNTY ADMINISTRATIVE CODE § 277.61
(1979)).
350. 88 A.D.2d 281, 452 N.Y.S.2d 902 (2d Dep't 1982).
351. See id. at 285-86, 452 N.Y.S.2d at 905. See also Bloom v. Yorktown, 80
A.D.2d 823, 436 N.Y.S.2d 355 (2d Dep't 1981).
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stated that an amendment to Suffolk County's Charter, by
double referendum, validly provided veto power to the Suffolk
County Planning Commission. 352 Section 1330 of the County
Charter, which set out the procedure for county review of zoning ordinance enactments and amendments affecting property
within 500 feet of village or town boundaries, omitted any provision giving the referring municipal body any power to override
the Planning Commission's review determination. 353 Thus,
where two-thirds of the total members of the Suffolk County
Planning Commission disapproved a proposed action, the action
could not be overturned by a majority plus one of the referring
municipal body. This gave the Planning Commission veto
power over zoning ordinance enactments and amendments.
With such authority, most planning and zoning decisions ultimately rested with the Suffolk County Planning Commission
which could disapprove a proposed action because of potential
inter-community impact.
C. Adopting Other County Programs Farmland PreservationProgram

the Suffolk County

The adoption of local laws may also permit a county to undertake new programs which impact the development potential
of lands within their jurisdiction. In 1974, Suffolk County
adopted a local law providing the county with the ability to
purchase the development rights of agricultural lands. 354 Its
purpose, and that of subsequent amendments, is to protect and
conserve agricultural lands, open spaces and open areas, as well
as encourage the improvement of agricultural lands for the production of food. 355 Since enacting the program, Suffolk County
356
has effectively taken 6,000 acres out of development.
352. See Town of Smithtown v. Howell, 31 N.Y.2d 365, 292 N.E.2d 10, 339
N.Y.S.2d 949 (1972).
353. See id. at 372-73, 292 N.E.2d at 15, 339 N.Y.S.2d at 955.
354. See County of Suffolk, N.Y. [1974] N.Y. Local Laws No. 19. Presently,
the Suffolk County Farmland Preservation Program is codified at section 8-1 of the
Suffolk County Administrative Code.
355. See id.
356. See Suffolk County Farmland Preservation Program (visited Sept. 30,
1996) <http://www.nyslgti.gen.ny.us/nylocal/Suffolklplanning/farmland.html>
(text on file with author).
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The Suffolk County program is premised on the purchase of
development rights. 357 When authorized by the County Legislature, the Suffolk County Executive may request offers to sell development rights to private agricultural lands. 358 Upon
receiving offers for sale, the County Executive has the market
value of the development rights appraised and then reports on
the matter to the County Legislature. 35 9 The County Legislature then holds a public hearing on the question of acceptance of
the offer(s). 360 Within thirty days of the public hearing the
County Legislature must reach a decision whether or not to
purchase the development rights offered. 361 Once acquired, the
development rights remain unalienable, unless authorized by
local law upon the recommendation of the Farmland Committee, 362 an agency of the Suffolk County Government established
363
by the program.
V.

County-Municipal Cooperation to Undertake
Land Use Functions

As the above discussion attempts to demonstrate, county
governments have little substantive regulatory land use authority. 36 Primarily, county governments undertake advisory and
assistance duties in the hope of promoting sound land use policy. However, many land use issues, such as the conservation of
natural resources, the availability of affordable housing and adequate public transportation, and the promotion of sustainable
economic development are broader than any one municipality.
These issues tend to be regional and require the attention and
357. See

SUFFOLK CouNrY ADMINISTRATIVE CODE

§ 8-3 (1993).

358. See id.
359. See id.
360. See id.
361. See id.
362. See SUFFOLK CouNTY ADMINISTRATIVE CODE § 8-4(a). Although ultimate
decisions regarding the purchase of development rights rest with the County Legislature, the Farmland Committee is charged with a variety of duties to ensure the
success of the program. See id. § 8-3. The Committee acts as both an advisory
board to the County Legislature concerning which lands to consider for purchase,
see id. § 8-5(E)(1), and also serves as a review board for the granting of permits
dealing with the erection of structures, see id. § 8-5(E)(4), and operation of farm
stands, see id. § 8-5(E)(5), on program properties.
363. See SUFFOLK COUNTY ADMINISTRATIVE CODE § 8-5.
364. See supra notes 89-275 and accompanying text.

53

364

PACE LAW REVIEW

[Vol. 18:311

cooperation of many municipalities simultaneously if solutions
to these issues are to be found. 365 One means of addressing
such issues is through intermunicipal cooperation whereby
counties play an active role in the planning and regulation of
land uses.
A. IntermunicipalCooperation Generally
Over the last thirty-six years, the State legislature has enacted several statutes to promote local cooperation concerning
land use planning and regulation. Together these statutes provide a flexible framework of authority that encourages municipalities to enter into intermunicipal agreements to enhance
their planning and regulating efforts.
In 1960, the New York Legislature enacted Article 5-G of
the General Municipal Law. 366 This statute provides municipal
corporations 367 with express statutory authority to enter into,
amend, cancel and terminate intermunicipal agreements for the
368
performance of their respective functions, powers and duties.
These compacts may establish that functions be carried out
jointly by all participating municipal corporations (joint agreements) or specify that one municipal corporation act for the benefit of all (service agreements). 36 9 Additionally, each party must
have the authority to perform independently that particular
function which is the subject of the agreement.3 70 For instance,
a town and village can cooperate to restore a historic covered
bridge because both municipalities have the authority to undertake the restoration individually.3 7 1 However, two municipalities may not adopt a single zoning ordinance since neither has
the power to regulate land uses beyond its jurisdiction.3 7 2 On
365. See Governance in Erie County - A Foundationfor Understandingand
Action, Service Profile #1: Planning (visited Sept. 30, 1996) <http:l!
www.arch.buffalo.edu/-govern/gov-report/chapter_8_planning.html>.
366. See N.Y. GEN. MUN.LAW § 119-o (McKinney 1986).
367. Municipal corporations are defined as "a county outside of the city of New
York, a city, a town, a village, a board of cooperative educational services, fire district or a school district." Id. § 119-n(a) (McKinney Supp. 1997).
368. See id. §119-o(1) (McKinney 1986).
369. See NEW YORK STATE DEPARTMENT OF STATE, LocAL GOVERNMENTAL
TEHNIcAL SERIES: INTERGOVERNMENTAL COOPERATION, 5 (on file with author).
370. See N.Y. GEN. MUN. LAW § 119-o(1).
371. See 82 Op. N.Y. Comp. 143 (1982).
372. See 84 Op. N.Y. Comp. 50 (1984).
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the other hand, two municipalities may adopt identical zoning
ordinances and then enter into an intermunicipal agreement for
7
the provision of a joint enforcement officer.3 3
Whether joint or service compacts, all intermunicipal
agreements may include a variety of provisions to carry out an
agreement 7 4 Section 119-o(2) of the General Municipal Law
stipulates that such agreements may include provisions for the
apportionment of costs and/or revenues associated with the
agreement, accounting and custody of funds, personnel matters,
acquisition, disposition, or control of real or personal property,
claims for federal or state aid, apportionment of liability, peri375
odic review of the agreement, dispute resolution, and the like.
Intermunicipal agreements may be created for a variety of
reasons. For example, a county may enter into a cooperative
agreement to maintain a joint payroll account and prepare payroll checks for seven towns within the county, 3 76 or two villages
may agree to provide joint police services to assist one another
in law enforcement.3 7 7 This authority to create intermunicipal
agreements has also been used for cooperation concerning land
use planning. For example, in 1981, the towns of Florence,
Montague, Pinckney, Turin, and West Turin, and the Village of
Turin entered into an intermunicipal agreement to create a
joint zoning board of appeals.3 78 Similarly, this authority has
been used to designate a single building inspector for contigu37 9
ous municipalities.
In 1992, the State Legislature enacted additional legislation to encourage further intergovernmental cooperation con38 0
cerning comprehensive planning and land use regulation.
This enactment responded to a statewide concern that individ373. See generally Joseph Stinson and Jeffrey LeJava, Utilizing Intermunicipal Agreements in Land-Use Decision Making, Land Use Law Center
(July 1996) <http://joshua.law.pace.edu:80/landuse/imas.html>.
374. See N.Y. GEN. MUN. LAW § 119-o(2) (McKinney 1986).
375. See id.
376. See Op. N.Y. Comp. 244-A (1979).
377. See Informal Op. N.Y. Att'y Gen. 183-88 (1983).

378. See NEW YORK STATE DEPARTMENT OF STATE, CONSOLIDATION CASE STUDIES: ZONING BOARD SERVES Six LocAL GOVERNMENTS, 1 (on file with author).
379. See Op. N.Y. Comp. 50 (1984).
380. See LEGISLATIVE COMMISSION ON RURAL RESOURCES, Memorandum of Assemblyman Bill Mayer in support of Assembly Bill No. A.9805-A (May 5, 1992).
The amendments are found at N.Y. GEN. CITY LAW § 20-g (McKinney Supp. 1997),
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ual municipal actions to enhance and protect local communities
through municipal land use authority were ineffective. 38 ' The
General City Law, Town Law, and Village Law were amended
to provide express statutory authority for municipalities to
enter into intermunicipal agreements for the preparation of
comprehensive plans, and the enactment and administration of
land use regulations. 38 2 Furthermore, although not exhaustive,
these amendments illustrate various intergovernmental land
use compacts permissible under New York law, including the
authority to create intermunicipal planning boards, zoning
boards of appeals, comprehensive plans, land use regulations,
intermunicipal overlay districts and programs for land use administration and enforcement. 38 3
Although these statutes provided a general structure for initiating cooperative land use planning efforts, they failed to create a mechanism through which municipalities faced with
limited financial resources could engage in professional planning activities. Municipal officials recognized that without such
a mechanism cooperative planning efforts would be difficult. 38 4
As a result, the State Legislature amended its 1992 enactments

in

1993.385

Through the 1993 amendments, the State Legislature modified General Municipal Law section 119-u, General City Law
section 20-g, Town Law section 284, Village Law section 7-741
and County Law section 239-d. These amendments allow municipalities to enter into intermunicipal agreements with counties to receive professional planning services through county
planning agencies. 38 6 In this way, municipalities lacking the financial and human resources to engage in professional planN.Y. TowN LAw § 284 (McKinney Supp. 1997) and N.Y. VILLAGE
Kinney 1995).

LAW §

7-741 (Mc-

381. See LEGISLATIVE COMMISSION ON RURAL RESOURCES, Memorandum of As-

semblyman Bill Mayer in support of Assembly Bill No. A.9805-A (May 5, 1992).
382. See N.Y. GEN. CITY LAw § 20-g(1) (McKinney Supp. 1997); N.Y. TowN
LAW § 284(1) (McKinney Supp. 1997); N.Y. VILLAGE LAw § 7-741(1) (McKinney
1995).
383. See N.Y. GEN. CITY LAw § 20-g(4); N.Y. TowN LAw § 284(4); N.Y. VILLAGE
LAw § 7-741(4).
384. See LEGISLATIVE COMMISSION ON RURAL RESOURCES, Memorandum in

support of Senate Bill No. S.3203-B and Assembly Bill No. A.5476-B, 2 (1992).
385. See July 6, 1993, Ch. 242, § 119-u, N.Y. Laws 645 (McKinney).
386. See id.
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ning activities can receive assistance from county planning
agencies to carry out their land use functions. Pursuant to
these amendments, a county planning agency can act in an advisory capacity, assist in the preparation of a comprehensive
plan, assist in the preparation of land use regulations, and participate in the formation of individual or joint administrative
bodies. 38 7 Generally, the 1993 amendments codified the planning assistance that many county planning departments were
already undertaking. 38 8 However, the codification specifically
illustrates the capacity for county involvement. Moreover, by
providing examples of county planning assistance, the State
Legislature has demonstrated the importance it places on
county involvement in the state land use scheme.
B.

Examples of County-Municipal IntermunicipalAgreements
1.

Walnut Creek Water Resource Development Agreement

In December of 1992, Chautauqua County and the Village
of Forestville entered into an intermunicipal agreement
whereby the County Health Department's Division of Environmental Health Services, would monitor flow and water quality
of Walnut Creek on behalf of the Village. 38 9 The Village sought
to utilize the hydrologic expertise of the County because the Village had experienced severe water quantity shortages and
water quality problems at Walnut Creek. 390 Under the agreement, the Division of Environmental Health Services was to
"conduct stream gauging at various locations along Walnut
Creek during low flows to evaluate overall quantity of water
available from the watershed."39 1 Additionally, the Division of
Environmental Health Services was to investigate the possibility of deepening springs feeding Walnut Creek. 392 This investigation would have included the excavation of a 10 to 15 foot test
hole at Hall Spring to evaluate lithology, ground water level
387. See N.Y. GEN. MUN. LAw § 119-u(2)(b) (McKinney Supp. 1996).
388. See Phillips, supra note 131.
389. See Walnut Creek Water Resource Development Agreement, 1-2 (December 1992) (on file with author).
390. See id. at 1.
391. Id. at 1-2.
392. See id. at 2.
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and ground water recovery. 393 The Division would have also
drilled and installed a series of piezometers to collect sediment
3 94
samples and monitor water levels.
2. Horizons Waterfront Commission Intermunicipal
CooperationAgreement
In 1989, one county, three cities, four towns and the Niagara Frontier Transportation Authority formed the Horizons
Waterfront Commission, a public benefit corporation and subsidiary of the New York State Urban Development Corporation. 395 The Commission, which is now defunct, 396 was created
397
to develop and revitalize 90 miles of Erie County shoreline.
The communities to the agreement3 98 acknowledged that waterfront revitalization was essential to the region, and would create unparalleled opportunities for recreation, housing,
transportation, and commercial and industrial uses. 399 To realize these opportunities the communities recognized the necessity for a cooperative, unified planning and implementation
4 00
process.
The Commission itself was comprised of officials from all
levels of government. 40 1 There were 15 voting members and 18
ex-Officio members of the Commission. 40 2 Voting members were
drawn from each level of government with seven members appointed by the Erie County executive (one from each of the
seven municipalities), three members appointed by the Buffalo
City mayor, two members appointed by the Governor of New
393. See id.
394. See Walnut Creek Water Resource Development Agreement, at 2 (December 1992).
395. See Horizons Waterfront Commission Intermunicipal Cooperation Agreement, 1 (1989) [hereinafter Horizons] (on file with author).
396. As a state agency, funding for the Horizons Waterfront Commission was
cut by the Pataki Administration in early 1995. See Jon R. Sorensen, Pataki to
Scrap Horizons Panel, New Development Office Will Handle Waterfront, BUFFALO
NEWS, Mar. 3, 1995, at Al, available in 1995 WL 5449994.
397. See Horizons, supra note 395, at 1.
398. Parties to the agreement are the towns of Brant, Evans, Hamburg, and
Tonawanda, the cities of Buffalo, Tonawanda and Lackawanna, Erie County and
the Niagara Frontier Transportation Authority. See id.
399. See id.
400. See id.
401. See id. at 2.
402. See Horizons, supra note 395, at 2.
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York State, and one member each appointed by the Buffalo
Common Council, the Erie County Legislature, and the Niagara
Frontier Transportation Authority. 4 3 Nonvoting members consisted of representatives from the economic agencies of each of
the parties to the agreement, as well as other county agencies,
40 4
business groups, state agencies and the federal government.
Under the agreement, the Commission was given significant authority to carry out its mandate. The Commission had
the power to develop, adopt and update a single regional master
plan for Erie County's waterfront, the Horizons Waterfront

Master Plan

(HWMP).405

After adoption, the HWMP was to be

given full legal force and effect by the parties. 40 6 This included
"making changes to any official maps, zoning maps, and comprehensive plans and amending all zoning, development and
land use laws and ordinances accordingly."4 0 7 The parties were
also to repeal any inconsistent or contrary provisions of their
respective laws. 408 In addition to its planning authority, the
Commission had the power to "receive and distribute state, federal and other funds to carry out waterfront development
projects." 40 9 It also had the authority to coordinate the activities of all governmental entities, as well as "coordinate and focus private investment and development efforts along the Erie
County waterfront."4 10 Furthermore, as a subsidiary of the New
York State Urban Development Corporation, the Commission
had the power of eminent domain and the ability to bypass local
403.
404.
405.
406.

See id.
See id.
See id. at 2-3.
Id. at 4. Section 5 on page 4 provides in part:
In addition, the Parties agree that, to the extent each deems appropriate, in
the conduct of regulating land use and development of all types within their
respective jurisdictions, and in the conduct of their proprietary affairs, in-

cluding the improvements of infrastructure, the development of public facilities, the disposal of publicly held lands, and the promulgation of renewal
plans, and in their contracts and agreements with others, pledge to take
[whatever] action is necessary pursuant to local laws, ordinances, rules and
regulations of the Parties, and pursuant to state statutes in order to give the
HWMP and any subsequent amendments thereto full legal effect and force.
See Horizons, supra note 395, at 4 (emphasis added).
407.
408.
409.
410.

Id. at 3.
See id.
Id. at 1.
Id. at 2.
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zoning laws. 4 11 These last two powers gave the Commission significant authority to carry out projects which could not be effectively and appropriately carried out by a local government.
Erie County played an important role in the Commission
since its foundation. To begin with, Erie County Executive,
Dennis Gorski, was the impetus behind the Commission's creation. 412 Erie County was also to incorporate the HWMP into a
partial county official map. 41 3 Through this incorporation the
lands set aside for public facilities and other projects devised by
the Commission would no longer be available for private development unless a use variance was granted by the zoning board
of appeals of the appropriate municipality. 41 4 Most importantly,
in exercising its review authority under sections 239(g) through
239(n) of the General Municipal Law, the County was to assure
that all such matters coming before the County were in conformity with the HWMP. 41 5 In this manner, the County was
given significant responsibility to ensure the integrity of the
HWMP. If the municipalities could simply disregard the
HWMP, its purpose and that of the Commission would be
thwarted.
During its existence from 1989 to 1995, the Commission's
work focused primarily on planning.41 6 In addition to devising
and adopting the HWMP, the Commission undertook a variety
of planning initiatives throughout the region. For example, in
1992, the Commission unveiled a 155,000-square foot Buffalo
Harbor Center which would serve as one of the region's attractions. 4 17 The Center would house a Great Lakes museum, aqua411. See Greg Steinmetz, A State Panel that Gives Locals Power, NEWSDAY
(Nassau and Suffolk edition), Monday, Mar. 4, 1991, at 32, available at 1991 WL
3996262.
412. See Editorial, Foundation is in Place; Now Get Waterfront Moving With
Horizons Out, City Must try to Deliver, BUFFALO NEWS, Oct. 1, 1995, at F8, available at 1995 WL 5504575.
413. See Horizons, supra note 395, at 4.
414. See id.
415. See id.
416. See James Fink, Horizons' Waterfront Includes Aquarium and Theater,
BusiNEss FIRST-BUFFALO, Nov. 23, 1992, at section 1, available in 1992 WL
3124393. See also Mike Vogel, Horizons Planning $1.2 Million Project for
Hamburg Shoreline, Buffalo News, Sept. 24, 1992, availableat 1992 WL 3659663.
417. See Fink, supra note 416.
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rium, planetarium and an Imax theater. 418 The Commission
also planned less capital intensive projects such as a waterfront
promenade in Hamburg.4 19 Additionally, the Commission
sought to increase public access to the region's waterways. One
of its first accomplishments was the revitalization and reopening of Lake Erie Beach in the Town of Evans. 420 However, as
progress was being made in waterfront redevelopment, funding
provided by the state was cut.42 1 The Commission's work was to
economic developbe carried on as part of the functions of a new
422
ment office for Western New York State.
3.

Tompkins County-Town of Covert, Seneca County
Intermunicipal Agreement

Intermunicipal cooperation may also be utilized by a county
to address regional traffic concerns. In October of 1995,
Tompkins County and the Town of Covert, Seneca County entered into an intermunicipal agreement where Tompkins
County would extend TOMTRAN public transportation services
to Seneca. 423 In exchange for providing public transportation to
Seneca residents to and from the City of Ithaca, Tompkins
County has been able to reduce the traffic congestion through
the Route 96 bridge construction area.
VI.

Expanding the County Role

Although intermunicipal cooperation between counties and
municipalities may provide for slightly more consideration of interjurisdictional land use issues, without augmenting existing
law, both intercommunity impacts and county-wide issues will
not be properly addressed. Unfortunately, use of intermunicipal agreements remains voluntary and their utiliza418. See id.
419. See id.
420. See Editorial, Look, a Beach! Horizons and County Off to a Good Start
and Don't Let City's Beach Languish, Either, BUFFALO NEWS, May 28, 1992, at B2,
available in 1992 WL 3636941.
421. See Sorensen, supra note 396.
422. See id.
423. See Resolution No. 224 - Authorizing an IntermunicipalAgreement Between Tompkins County and Town of Covert - TOMTRAN Public Transportation
Service (visited Jan. 26, 1997) <http://www.co.tompkins.ny.us/bor/resolutions/
r224-95.html>.
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tion in land use policy has not been extensive. 424 Thus, where
local governments do not desire to cooperate with neighboring
communities or the county, reducing the regional impact of improper land use decisions will remain elusive. This was clearly
illustrated in Town of Bedford v. Village of Mount Kisco. 425
However, by expanding the county's review authority, interjurisdictional impacts of land use decisions will be
addressed.
Presently, under General Municipal Law sections 239-m
and 239-n, county planning boards act purely in an advisory
fashion. 426 Although overriding a county planning board determination requires a majority plus one vote of the referring municipal agency, there generally seems to be little difficulty in
obtaining such a vote. To ensure that intercommunity impacts
are addressed, a county planning board could have final review
authority under sections 239-m and 239-n. Referring municipal
agencies would be required to forward those proposed projects
presently reviewable under section 239-m(3)(b) and 239-n(3)(a)
to a county planning board. The board would then review the
project for inter-community impacts pursuant to section 239-1427
and for consistency with the comprehensive plans of the adjoining municipalities. The board would then either approve, approve with modification, or disapprove the project. If the board
believed that the proposed project's impacts required mitigation, it could so stipulate in written recommendations to the
municipal agency. The municipal agency would then be required to ensure that the project sponsor implement the mitigation measures. Through this process, the county planning
board would be able to coordinate local land use decisions while
simultaneously reviewing projects for consistency with county
needs.
Providing a county with this substantive review authority
requires amending the General Municipal Law. Where the
State Legislature has believed it necessary to delegate land use
authority to regional bodies to address state-wide concerns it
424.
425.
426.
427.

See Stinson & LeJava, supra note 373.
33 N.Y.2d 178, 306 N.E.2d 155, 351 N.Y.S.2d 129 (1973).
See supra notes 135-175 and accompanying text.
For factors examined by a county planning board, see supra note 142 and

accompanying text.
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has done so. For example, in 1971, the State Legislature established the Adirondack Park Agency 428 as an independent state
agency to conserve, protect, and develop nearly six million acres
of land.4 29 It shares control over land use with local governments. 430 Local governments retain jurisdiction over local decisions,431 while the Adirondack Park Agency has authority over
projects of park-wide significance. 43 2 Similarly, in 1993 the
Long Island Pine Barrens Protection Act 4 33 was adopted creating a Central Pine Barrens Joint Planning and Policy Commission.434 The Commission has adopted a regional comprehensive
plan which balances conservation and development within the
Central Pine Barrens region.4 35 Municipal comprehensive
plans are required to conform with the regional comprehensive
plan,4 36 and revisions of all local plans to satisfy the consistency
requirement must be approved by the Commission. 437 Because
the present state land use system fails to address inter-community impacts and is unable to devise solutions to regional land
use issues, the need for county review of particular projects may
be deemed an area of state-wide concern requiring legislative
intervention.
Understandably, municipal officials would view this change
in the law as usurping their statutorily delegated land use authority. However, municipal officials would still retain most of
their substantive power and have the ability to review county
planning board determinations in a court of law. First, only
those projects presently subject to county review would require
referral to the county planning board. The proposed project
must fit within the scope of either section 239-m(3)(B) or section
239-n(3)(A). Second, as under section 239-m(3)(C) and section
239-n(3)(B), counties would retain the authority to reach agreements with municipalities in their jurisdiction to provide that
428. Act of June 25, 1971, ch. 706, N.Y. Laws 1133 (McKinney).
429. See Salkin, supra note 3, at 531.
430. See id. at 531; N.Y. ExEc. LAw § 808 (McKinney 1996).
431. See N.Y. ExEc. LAW § 801.
432. See id. § 804.
433. Act of July 13, 1993, ch. 262, N.Y. Laws 735 (McKinney); Act of July 13,
1993, ch. 263, N.Y. Laws 757 (McKinney).
434. See Act of July 13, 1993, ch. 262, N.Y. Laws 735 (McKinney).
435. See N.Y. ENVTL. CONSERV. LAw § 57-0119 (McKinney 1997).
436. See id. § 57-0123(1).
437. See id.
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certain projects are of local concern and thus not subject to referral. Third, because a county planning board determination
would be a final administrative action, it would be subject to
judicial review pursuant to Article 78 of the New York Civil
Practice Law and Rules. Thus, if a municipality believed that a
county determination was arbitrary or capricious, or not within
the scope of the law, such a determination could be reviewed
and overturned if necessary. Fourth, municipalities which
strongly object to such county review, may, if they have not already done so, adopt a county charter and provide final review
authority to municipal agencies. For example, three months after the adoption of General Municipal Law sections 239-m and
239-n in 1960,438 Westchester County amended its county charter to "limit the negative aspects of the effects of a county comment on local action."439 Given these factors, municipalities
would not be completely hand tied by amending the General
Municipal Law.
In addition to addressing intercommunity impacts, providing the county with final review authority will also allow the
county to adopt regional solutions to intermunicipal problems.
As illustrated in the wetland example discussed in the introduction, a single municipality may easily thwart the protection
measures implemented by adjoining municipalities by not accounting for the intercommunity impacts of proposed projects
within its jurisdiction. However, by giving the county final review authority, the county planning board could influence one
municipality to coordinate its development efforts with the
preservation measures of the adjoining municipalities. The municipalities could then utilize the county's professional planning
staff to devise a regional plan to allow sustainable growth in the
wetland watershed area while also protecting the valuable natural resource.
VII.

Conclusion

Although amending the General Municipal Law is necessary to provide county planning boards with more substantive
review authority, the present political climate will make such
438. See Eschweiler, supra note 349, at 633-36.
439. See id. at 635.

https://digitalcommons.pace.edu/plr/vol18/iss2/3

64

1998]

ROLE OF COUNTY GOVERNMENT

375

revision difficult. Municipal officials concerned with the growth
and development of their respective municipalities view their
statutorily delegated land use authority as the tool to achieve
desired growth. Requiring final county review of local decisions
in this area conflicts head on with the control presently exercised by municipal officials. Any attempt to shift this authority
away from local governments will be vehemently opposed. To
alter the political climate, local officials will need to be educated
concerning the intercommunity impact of their land use decisions, and local citizens must understand the need for greater
county involvement in land use decision-making. Until this
political climate begins to change, county planning boards and
county planning departments must continue in their assistance
role and promote the use of intermunicipal agreements to
achieve coordination and cooperation among neighboring
municipalities.
Jeff LeJava*
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