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Zoning and
Land Use
Planning

Joun R. Noron®

Real Estate Law Review

Creating a Local
Environmental Law

Program

Local governments are
adopting with increasing fre-
quency local laws to facilitate
low-impact development, en-
sure the construction of green
buildings, and coordinate land
use and transportation planning
to lower greenhouse gas emis-
sions. This builds on their prog-
ress over the past two decades
in adopting an impressive num-
ber of local laws to protect nat-
ural resources. These include
ordinances designed to protect
trees, stands of timber, hill-
sides, viewsheds, ridgelines,
stream beds, wetlands, water-
sheds, aquifers and water bod-

ies, and wildlife habitat. At the
same time, provisions designed
to protect environmental fea-
tures from the adverse impacts
of development have been
added to basic land use docu-
ments such as comprehensive
plans and zoning ordinances.
Traditional land use regula-
tions, such as those governing
subdivisions, cluster develop-
ments, and site plans, are being
amended with environmental
protection in mind.

Local governments have
been given a key, if not the
principal, role in land use regu-
lation. Local governments may
adopt zoning ordinances and
maps that provide for the future
development of their commu-
nities. Comprehensive zoning
began as a mechanism for pro-
tecting public health and safety
by separating incompatible
land uses from one another. In
its application, zoning became
design-oriented, focusing on
the layout of streets and high-
ways, the location of public
buildings, the ability of fire
trucks and firefighters to reach
and fight fires, size and bulk
requirements that protect prop-
erty values, and the infrastruc-
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ture connections that create a
workable community.

Subdivision and site plan
regulations emerged to
complement zoning and to help
localities implement their
physical plans. Such regula-
tions initially concentrated on
the creation of safe intersec-
tions, the fluid movement of
vehicles, the siting of build-
ings, the prevention of off-site
impacts such as flooding, and
the adequacy of road width,
curbs, and sidewalks. In their
inception, regulatory tools such
as subdivision and site plan
regulation were not designed to
protect natural resources from
degradation.

Beginning in the 1960s,
some communities used large-
lot zoning as a crude way to
protect open space and its as-
sociated natural resources. Up-
zoning occurred in some sub-
urban areas and was aimed
principally at controlling popu-
lation growth, maintaining res-
idential property values, and
containing the cost to the com-
munity of servicing develop-
ment. Incidentally, it also lim-
ited water wuse, aquifer
contamination, and nonpoint
source pollution. As the envi-
ronmental movement evolved
and matured in the 1970s and
1980s, local lawmakers be-
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came increasingly sensitive to
environmental issues. The Na-
tional Flood Insurance Pro-
gram was an early influence
that facilitated the adoption of
local environmental law. It re-
quired local governments to
adopt and enforce floodplain
management programs as a
prerequisite to property owner
eligibility for flood insurance
and local eligibility for national
flood disaster assistance pay-
ments. Catastrophes had their
role in the movement. Hurri-
canes, for example, led to
stormwater management regu-
lations and stringent setback
requirements along the coasts
of barrier islands that are par-
ticularly vulnerable to tropical
storm damage. The 1990s saw
the advent of more focused lo-
cal environmental laws, and
these, in the aggregate, now
constitute a significant body of
practice.

The gradual evolution to-
ward environmental sensitivity
in local land use controls has
proceeded far enough that a
distinct environmental ethic, as
opposed to an incidental one, is
evident. Local governments
have adopted a host of environ-
mental regulations. Local laws
with the following titles can
now be found and studied: clus-
ter subdivision, environmen-
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tally sensitive area protection,
erosion and sedimentation con-
trol, filling and grading, flood-
plains control, groundwater/
aquifer resource protection,
landscaping, mining and exca-
vation, ridgeline protection,
scenic resource protection, soil
removal, solid waste disposal,
stream and watercourse protec-
tion, steep slopes, stormwater
management, timber harvest-
ing, tree protection, vegetation
removal, and wetlands.

These local environmental
laws are implicated when de-
velopers propose projects to lo-
cal administrative bodies
charged with reviewing devel-
opment proposals. Tradition-
ally, local bodies such as plan-
ning boards review
development proposals to de-
termine whether they comply
with the provisions of zoning
ordinances and subdivision and
site plan regulations.

Local Environmental
Law Program

The nation’s experiment
with local environmental law
has proceeded far enough that
is possible to observe and de-
scribe what local governments
can and should do to adopt a
program to protect local envi-
ronmental features and func-
tions. Based on an examination
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of the adoption of local envi-
ronmental laws by a large num-
ber of localities, this article
describes ten steps that munici-
pal leaders take to create an
economically, politically, and
legally feasible program. These
steps are as follows:

1. Form a Citizens Task
Force

The local legislative body
should begin the development
of its local environmental law
program by appointing and
charging a task force made up
of environmentalists, develop-
ers, landowners, and other
stakeholders, including repre-
sentatives of the local planning
board, environmental advisory
board, if one exists, and other
concerned citizens. The task
force needs as members those
who possess all relevant areas
of expertise concerning envi-
ronmental resources in the
community, threats to those re-
sources, the ownership and
economics of affected lands,
and techniques that can be used
to protect critical natural re-
sources. Its tasks should be to
help the local professional staff
develop an open space inven-
tory and to secure citizen sup-
port for the local environmental
law program.
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2. Conduct a Open
Space Inventory

The locality and its task
force should conduct a survey
of all open space in the com-
munity. Open space is associ-
ated in the public’s mind with
community character and qual-
ity of life. It provides visual
relief in developed communi-
ties and a reminder of the his-
tory of less developed and ru-
ral places. Open space,
however, includes land that is
used intensely for agricultural
purposes and land that is zoned
and taxed for residential and
commercial purposes. Each
parcel of ‘‘open space’’ has its
own story: some, such as wet-
lands and watersheds, provide
critical environmental services,
others provide lesser environ-
mental benefits, and some are
simply undeveloped. An inven-
tory of open space provides an
opportunity for the community
to list undeveloped land but
also to assess the environmen-
tal importance of key parcels.
From this, the task force can as-
sess which undeveloped par-
cels should be acquired by the
public, which should be more
heavily regulated to provide
low impact development, and
which should be left to be de-
veloped by the private market
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under existing, or even more
liberal, zoning.

3. Create a Greenprint

Conservation biologists re-
port that it is the fragmentation
of open lands that causes the
most environmental damage.
Even large lot, single-family
zoning and cluster develop-
ments require roads, curbs, and
infrastructure development and
permit fencing and other barri-
ers to the flow of water and the
movement of terrestrial life
across the landscape. Environ-
mental planners recommend
that open space be analyzed to
determine how large sections
of land can be preserved by
avoiding fragmentation; they
suggest that the community
look for environmental connec-
tions among remaining open
parcels and decide how to cre-
ate a greenprint for the future
development of the community
that preserves the integrity of
unfragmented natural resources
to the extent that this is still
possible.

Part of greenprint planning
is an assessment of public
health and safety risks. Where
does the community’s drinking
water come from and are those
areas protected from the ad-
verse health impacts of future
development? Where are the
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floodplains and how are they
regulated to protect down-
stream properties and those
who use and occupy down-
stream lands. What happens on
ridgelines, slopes, hilltops and
in wetlands and habitats? What
environmental features most
need to be preserved to protect
drinking water and prevent
flooding? Does the community
contain areas that are subject to
damage during natural disas-
ters—stormwater, hurricanes,
or fires—whose movement and
trajectory can be anticipated?

The concept of sustainable
development suggests that de-
velopment should be adequate
to meet the needs of the pres-
ent without compromising the
needs of future generations.
This suggests, in turn, that
some open land needs to be
saved for future development.
Beyond identifying fragile en-
vironmental resources and
those that are intricately con-
nected to human health and
safety in the near term, the
greenprint needs to identify
land for future development
and some growth management
techniques to keep it undevel-
oped until needed.

354
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4. Include the
Greenprint in the
Comprehensive Plan

All land use regulations must
conform to the comprehensive
plan. Before regulating critical
environmental lands, it is im-
portant to adopt an environ-
mental protection component
of the comprehensive plan. In
short, the greenprint itself and
the measures intended to pro-
tect the greenprint must be in-
cluded in the plan. Many com-
munities adopt an open space
or environmental assets map as
part of the comprehensive plan.
The map can be coded or in-
dexed to indicate the environ-
mental importance of various
parcels of land. With respect to
high priority lands and parcels
within the greenprint, measures
need to be identified to prevent
or limit future development.

It is here that the local legis-
lature and its citizens advisory
committee need to consider
what is politically and eco-
nomically feasible for the
greenprint and other critical
lands to be preserved. To what
extent can zoning and other
land use regulations be
amended to achieve low impact
development, what measures
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are practically enforceable in
the community, how much
money can be secured for land
acquisition, and when is it nec-
essary to work with adjacent
communities whose plans and
zoning are implicated in ac-
complishing the community’s
environmental agenda?

5. Amend Zoning

Zoning districts typically
have geometric shapes because
their boundaries are often lin-
ear roads or property lines. Sel-
dom have such districts been
drawn to trace and follow envi-
ronment functions. If they
were, districts would be based
on the boundaries of water-
sheds or other topographical
features and would have cor-
respondingly irregular shapes.
Once the greenprint and other
essential environmental lands
have been identified, zoning
can be adjusted to conform.
The resultant zoning districts
would then include all land
needed to conserve the critical
environmental resources in-
cluded in the greenprint. One
such zone might be a Conser-
vation Residential (CR) zone
that includes all land that drains
into a local lake or river that
serves as a drinking water
source or critical aquatic habi-
tat.
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Rezoning landowners’ prop-
erties in this way can be con-
troversial and politically infea-
sible. The alternative to
redrawing underlying zoning
district lines is to create zoning
overlay districts, such as an
Environmental Protection
Overlay District (EPOD).
These leave existing zoning in
place but impose stricter devel-
opment standards within an
overlay zone, which may over-
lap several existing zoning dis-
tricts so that the entire green-
print is included. Only the
lands that lie within the overlay
district are more heavily regu-
lated to achieve the communi-
ty’s environmental goals; lands
within the overlay district are
subjected to a variety of ad-
ditional standards that are
needed to protect the green-
print from the adverse impacts
of land development.

A variety of zoning tech-
niques can be considered in
lieu of, or in addition, to over-
lay zoning. These include, for
example, adopting special use
permit provisions for land uses
that particularly threaten the
environment such as dry clean-
ers or industrial uses, cluster
subdivision rules designed to
locate development as far away
from greenprint lands as pos-
sible, and planned unit devel-
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opment zoning which allows
adjacent landowners to petition
the locality for permission to
build a planned community on
part of their combined land that
does not impact adversely the
greenprint.

6. Enact Project Review
Standards

In most communities, the lo-
cal planning board or commis-
sion receives development pro-
posals for its review and
approval. Its ability to protect
the greenprint or other critical
environmental lands is limited
by the standards contained in
local law. When the commu-
nity has adopted an Environ-
mental Protection Overlay Dis-
trict, then the planning board
can apply the stricter standards
of the EDOP when proposals
for development within the dis-
trict come before it. Alterna-
tively, the local subdivision
and site plan regulations can be
amended to include low impact
development standards that
give planning boards power to
condition land use approvals so
that such standards are met. A
third approach is to make high
impact development a specially
permitted land use and to sub-
ject it to higher standards in the
discretion of the planning
board. Included in the special
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use standards are all those nec-
essary to limit the impact of
development on the greenprint
area or on other environmen-
tally critical parcels.

7. Enforcement

Environmental planning and
regulation of this type needs to
be supported by a competent
enforcement system at the lo-
cal level. When lands within or
near a greenprint area are ap-
proved for development, they
are conditioned so that the ac-
tual building and site work dis-
turb the environment a little as
possible. How are these condi-
tions imposed and enforced,
both during and after develop-
ment? Who is responsible and
what steps are to be followed
to discover and remedy viola-
tions? The zoning ordinance
typically designates a public
official or department as the
zoning enforcement officer
who is responsible for enforc-
ing zoning standards as well as
monitor compliance with the
conditions imposed on devel-
opments during the approval
process.

Thorny details here are im-
portant: what conditions are
imposed on subdivisions and
site plans, how detailed are
they, where are they recorded,
are they on the filed subdivi-
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sion or site plan plat, are subse-
quent purchasers on notice of
them, who decides that the con-
ditions are not being met, what
procedures are to be followed
if they are not (both during and
after construction), what are
the penalties for violating land
use conditions, and what is the
process for imposing them, in-
cluding the role of a public at-
torney as prosecutor? All of
these questions must be an-
swered if the community is to
have the enforcement capacity
it needs to ensure compliance
with its newly adopted environ-
mental standards.

8. Work with
Landowners and Acquire
the Most Sensitive
Parcels

Public acquisition of private
land is sometimes necessary to
achieve the resource preserva-
tion and environmental protec-
tion objectives of local govern-
ments. For a variety of
political, resource, and legal
reasons, land use and environ-
mental regulation may not be
sufficient to protect critical re-
sources and ensure the quality
of community life. When this
occurs, the public sector has
several choices: acquire the
sensitive land, convince local
landowners to donate their land

@DOMINO/VENUS/SUPP04/REALESTATE/LAWJOURNAL/WINT07 ~ SESS: 1

ZONING AND LAND USE PLANNING

to the municipality or a land
trust, get the local land trust to
purchase the land, or its devel-
opment rights, or work with lo-
cal landowners on voluntary
conservation measures.

Local enabling authority,
constitutional considerations,
and other legal restraints re-
strict what a local government
can accomplish through regula-
tion. Furthermore, regulation is
dependent on government for
its implementation and en-
forcement, and both enforce-
ment capacity as well as the
regulations themselves may be
altered over time as local polit-
ical considerations change.
More direct control of property
is accomplished through gov-
ernmental — and private —
acquisition of property inter-
ests in order to assure long-
term preservation. Government
acquisition and financing tech-
niques, as well as private ef-
forts to preserve land, have be-
come increasingly varied and
sophisticated. Local or regional
land trusts can be motivated to
work with communities that
adopt a local environmental
law program because of the
leverage it adds to the expendi-
ture of their funds and staff re-
sources. In addition, important
progress can be made by edu-
cating and involving landown-
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ers in voluntary conservation
techniques, with our without
financial incentives to motivate
them.

9. Cooperate with
Adjacent Municipalities

Many critical landscapes
transcend municipal borders.
Development in one locality
may impact on environmental
conditions in another. Many
river and stream tributaries, for
example, run through multiple
municipalities before terminat-
ing in a major river or lake.
Downstream communities do
not have the practical ability to
maintain aquatic life or the
quality and quantity of drink-
ing water when upstream lo-
calities allow developments
that pollute water and diminish
flow. They do not possess legal
authority, in most cases, to re-
strict development in legally
independent communities up-
stream.

Few states have authorized
regional governments to dictate
that communities adopt envi-
ronmental protection standards
to serve greater regional inter-
ests. In most states, however,
municipalities have been given
the legal power to work to-
gether to adopt compatible land
use plans and regulations.
When conducting an open
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space inventory and identifying
a community greenprint, it
should become obvious when
natural resources are shared
with or affected by one or more
additional municipalities.
Where localities, working in
isolation, cannot effectively
prevent the erosion of environ-
mental quality because of the
external impacts of decisions
made in nearby communities,
they should enter into an inter-
municipal land use compacts to
plan, regulate, acquire, and en-
force through compatible ef-
forts. If they do this at the be-
ginning of the process of
developing an environmental
law program, they achieve the
reach they need and can affect
savings by working together.
Two or three communities, for
example, can more easily
gather data, conduct studies,
and plan together; they are
more likely also to be able to
afford a watershed monitor and
code enforcement officer than
one municipality can working
alone.

10. Leverage State and
Federal Resources

Local governments share
many interests with state and
federal governmental agencies.
These agencies are charged
with limiting pollution in feder-
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ally impaired waters, protect-
ing the quality of drinking wa-
ter, managing stormwater,
preventing flooding, and pro-
tecting wetlands and habitats.
In developing and adopting a
local environmental law pro-
gram, each municipality should
contact relevant state and fed-
eral agencies to determine how
to leverage their resources and
secure their assistance as they
proceed.

State and federal agencies
may have relevant data and in-
formation regarding local envi-
ronmental resources and their
condition. They may provide
Geographical Information Ser-
vices or other technical assis-
tance useful in conducting a
natural resource inventory,
drawing the boundaries of the
greenprint, and determining
priorities. These agencies may
have best practice manuals and
model laws for localities to
consider. They may have fund-
ing for planning and projects
that will enhance local pro-
gramming. In many states, fed-
eral and state agencies aggres-
sively seek local partners to
help with demonstration pro-
grams or simply to further their
own statutory objectives.

By leveraging energy, exper-
tise, and resources with state
and federal agencies, local gov-
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ernments enhance greatly their
capacity to meet the multiple
challenges of adopting and
implementing a competent lo-
cal environmental law pro-
gram.

Development and
Conservation Planning
Go Hand-in-Hand

Smart growth, nearly a
household word today, pro-
vides a popular label for a
growth strategy that addresses
current concerns about traffic
congestion, disappearing open
space, nonpoint source pollu-
tion, the high cost of housing,
increasing local property taxes,
longer commutes, our expand-
ing carbon footprint, and the
diminishing quality of com-
munity life. To accomplish
smart growth, government
must take two related actions.
The first is the designation of
areas for recreation, conserva-
tion, and environmental protec-
tion. The second is the designa-
tion of discrete geographical
areas into which private mar-
ket growth pressures are di-
rected. This reduces a compli-
cated subject to its two most
essential features and leaves
much for further discussion.
This focus also helps to explain
why local strategies to protect
critical environmental areas
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need to be paired with efforts to
encourage growth and develop-
ment in appropriate areas.

One approach to identifying
growth or development areas is
to create the greenprint dis-
cussed above, which estab-
lishes that critical and fragile
environmental areas enjoy the
highest priority for regulation
and acquisition. Appropriate
regulation of environmentally
sensitive lands should occur
before localities and land trusts
expend their limited funds to
acquire open lands or their de-
velopment rights.

By identifying critical envi-
ronmental areas and protecting
them by regulations and acqui-
sition programs, communities
can better define where to lo-
cate the development needed to
accommodate population in-
creases. The sustainable devel-
opment movement taught that
development and conservation
are mutually supportive. Proper
land conservation increases the
quality of life, protects needed
natural resources, stabilizes
property values, and provides
recreational and tourism ben-
efits. Proper development, for
its part, takes development
pressures away from critical
environmental areas, provides
tax resources for municipal ser-
vices, and can provide financial
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resources for land conserva-
tion.

Two examples illustrate this
point. First, under a transfer of
development rights program,
development rights on critical
environmental lands can be
transferred to a receiving area
where the community can sup-
port higher density develop-
ment. Because development at
higher densities is allowed by
law in the receiving area, land-
owners there are willing to pay
for the development rights on
the constrained land. Second,
localities in some states have
been given the authority to
adopt incentive zoning: that is
to give density bonuses to land
developers in defined areas in
exchange for public benefits,
including cash, provided by
those developers. This cash can
be deposited into a land acqui-
sition trust fund and used to
purchase the title or develop-
ment rights to environmentally
valuable properties. Both these
strategies create private sources
for financing the acquisition of
title to or the development
rights of environmentally sen-
sitive land. They demonstrate
the reinforcing quality that sup-
porting both development and
conservation in appropriate ar-
eas can have.
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What is Low Impact
Development and How
Does Law Fit In?

Scientists encourage plan-
ners to pay close attention to
matters such as the degree of
impervious coverage allowed
in watersheds. Pollution from
impervious surfaces is the fast-
est growing threat to drinking
water quality for Americans
and to the survival of marine
and aquatic life in our country.
Some studies recommend that
impervious surfaces should
constitute no more than ten or
fifteen percent of the surface
area in particular watersheds
because above these levels,
stream quality declines sharp-
ly. Although this is a general-
ity, it helps define low impact
development and its planning
objectives.

When development in a crit-
ical watershed exceeds this ten-
to fifteen-percent threshold, the
level of environmental degra-
dation in streams, rivers, and
other surface waters becomes
unacceptable. Runoff of storm
water from impervious areas
causes thermal shock in water
bodies, carries high volumes
that cause stream bank erosion,
and carries pollutants deposited
by motor vehicles and com-
mercial and industrial activity.
Higher thresholds (allowing
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less impervious coverage) are
recommended for development
around stream headwaters and
in environments that are rela-
tively undisturbed. In more ur-
ban settings, areas already ex-
ceeding the thresholds,
additional development has
smaller negative consequences.

Local governments regulate
and permit development that,
in turn, creates impervious cov-
erage: rooftops, driveways,
streets, parking lots, and side-
walks. Local land use plans and
zoning ordinances determine
the layout of streets, the density
of neighborhood development,
the types of land uses, and the
extent of impervious coverage.
Low impact development in
the most sensitive environmen-
tal areas can be achieved by
authorizing planning boards to
impose conditions on develop-
ment that limit the amount of
impervious coverage. These
standards and requirements can
include using grassed swales
along roads, installing pervious
coverage on the roads them-
selves, requiring green roof-
tops, drip line or infiltration
trenches, drywell and rain gar-
den specifications, preserving
vegetative cover, imposing
landscaping requirements, pre-
scribing various methods of
on-site and off-site detention
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facilities, and specifying a va-
riety of construction manage-
ment techniques including
sediment barriers and limita-
tions on how much soil distur-
bance is allowed to occur dur-
ing specified periods.

This is a legal matter because
it is through the land use laws
of the community that these
controls are implemented.
These construction and land
use standards can be called for
in a comprehensive plan, be
added to zoning standards, be
required in specified districts
through overlay zoning, or im-
posed on developers by plan-
ning boards and commissions
when they are contained in the
legal standards applied to land
subdivision, site plan develop-
ment, or the issuance of special
permits.

Ilustrations of Low
Impact Development
Laws

The U.S. Department of
Housing and Urban Develop-
ment (HUD) recommends that
low impact development tech-
niques be incorporated into
planning for stormwater man-
agement, wastewater treat-
ment, circulation, and design.
The cities of Chicago, Milwau-
kee, Portland, and Seattle are
among local governments that
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have established municipal
funding for green infrastructure
programs.? Seattle’s stormwa-
ter control program is one of
the most extensive in the na-
tion. The city’s Stormwater
Treatment Manual outlines
general requirements for
stormwater treatment facilities
and specific techniques for bio-
filtration, wetpool filtration,
sand and other media filtration,
oil control facility design, and
landscaping.?

Portland’s Greenway Over-
lay Zones* ordinance estab-
lished five separate levels of
permitted density and uses
along the city’s riparian Green-
way corridor. Development
standards include floor area
ratios, setback and landscaping
regulations, and the preserva-
tion of view corridors and pub-
lic access to the river. The five
distinct zones are: river natu-
ral, to protect land of special
value for scenic qualities or
wildlife habitat; river recre-
ational, which emphasizes pub-
lic access; river general, which
permits uses allowed by the
underlying zoning while pro-
tecting public access and sce-
nic qualities; river industrial,
which permits water-dependent
uses but also stresses protec-
tion of the river’s natural quali-
ties; and river water quality,
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which is intended to limit the
impacts of development in the
setback area.

As part of its Stormwater
Phase II program, New York
State has offered local govern-
ments a model stormwater or-
dinance and design manual that
incorporate low impact devel-
opment techniques.® Such tech-
niques can also be integrated
into traditional regulations for
project review. The site plan
regulations of the Town of New
Windsor, New York, require
that stormwater detention ba-
sins, retention basins, and wa-
ter quality ponds incorporate
design criteria regarding land-
scaping, stone channels, slopes,
and fences, and that the design
result in zero net runoff from
the site.® The planning board of
the Town of Clinton, N.Y. has
endorsed model development
principles concerning residen-
tial streets, parking, and lot
development, and conservation
of natural areas, all of which
involve low-impact tech-
niques.’

Transit oriented develop-
ment (TOD) and town center
ordinances are becoming in-
creasingly important local tools
for limiting impervious sur-
faces and other impacts of de-
velopment and for combating
sprawl. The TOD District ordi-
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nance of Nashua, New Hamp-
shire, aims to improve pedes-
trian and vehicular circulation
and to provide access to com-
pact mixed-use development
that is of sufficient density and
intensity to support transit.®
Charlotte, North Carolina, has
adopted a Transit Supportive
Overlay ordinance that in-
cludes development standards
regarding design, minimum
densities, buffers, parking and
outdoor lighting, and require-
ments for urban open spaces, as
well as an optional overlay that
may be requested by an appli-
cant to address ‘‘new develop-
ment concepts, innovative de-
signs . . . and other unique
proposals or circumstances.”’?
The Town Center District ordi-
nance of Mesa, Arizona, com-
bines infill development,
pedestrian-oriented design, and
landscaping, parking, and
screening requirements to inte-
grate compatible residential
and commercial uses in a revi-
talized community core.*

The City of Scottsdale, Ari-
zona," the Town of Babylon,
New York,? and New York
City™ have each adopted green
building regulations for munic-
ipal or residential projects, in-
corporating LEED standards
and other energy-saving re-
quirements.
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Local Legal Authority
and Additional
Illustrations of Local
Environmental Laws

In most states, it is under-
stood that municipalities have
no inherent powers, but can
exercise only that authority ex-
pressly granted or necessarily
implied from, or incident to,
the powers expressly granted.™
Unless the language delegating
the power is unambiguous or
the legislature’s intent to dele-
gate certain powers is clear,
doubts are generally resolved
against the municipality.
Courts vary, from state to state,
in how strictly they construe
express delegations of power to
municipalities. Some find a
broader range of implied or
incidental powers within the
express language used, others
do not. It is for this reason that
the power to adopt zoning, sub-
division, or site plan regula-
tions may not be sufficient in
some states to support a broad
range of local environmental
laws. Finding authority to
adopt such laws requires a care-
ful reading of the express lan-
guage of existing statutes and
understanding whether state
courts take broad or strict ap-
proaches to interpretation.

The invention of local envi-
ronmental law by local legisla-
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tures is illustrated below by ref-
erence to discrete laws adopted
by local legislative bodies in
several states. The following
examples demonstrate a logical
order, organized as they might
be by a local government that
wished to adopt a comprehen-
sive program of environmental
protection. This section begins
with the authority of local gov-
ernments to establish environ-
mental objectives in their com-
prehensive plans and illustrates
how traditional land use de-
vices — the zoning ordinance,
other land use mechanisms,
and subdivision and site plan
regulations — can be used to
protect the environment and
natural resources. It then exam-
ines local environmental laws
that are focused more exclu-
sively on environmental pro-
tection, including the require-
ment of conducting
environmental impact reviews,
the protection of environmental
resources such as aquifers,
habitats, floodplains, ridgelines
and hilltops, scenic resources,
steep slopes, forests and trees,
and wetlands and watercourses.
Included are local laws that
control soil erosion, surface
water sedimentation, and
stormwater and that permit the
transfer of development rights
from conservation areas to de-
velopment areas.
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Comprehensive Planning:
If a community wishes to adopt
local laws that regulate the en-
vironment, it may create a legal
basis for those regulations in its
comprehensive plan. Since lo-
cal land use regulations are re-
quired in many states to con-
form to the comprehensive
plan, such provisions help sus-
tain environmental regulations
when they are challenged.”
Washington State not only re-
quires that local governments
designate critical environmen-
tal areas and adopt develop-
ment regulations to protect
those areas; the state also re-
quires that they use the ‘‘best
available science’’ in adopting
their regulations.” Local com-
prehensive plans in New York
may identify and provide for
the preservation of historic and
cultural resources, natural re-
sources, and sensitive environ-
mental areas.” In the Town of
Clinton, New York, the com-
prehensive plan establishes a
foundation for environmental
protection laws by referencing
the large number of critical en-
vironmental resources that ex-
ist in the town. It contains clear
strategies for protecting those
resources including the use of
clustered subdivisions, protec-
tion of wetlands, slopes, and
wildlife habitat, control of ero-
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sion and sedimentation, and the
creation of open spaces and
green space corridors."

In Delaware, county com-
prehensive plans must include
a ‘‘conservation element for
the conservation, use and pro-
tection of natural resources in
the area and which results in
the identification of these re-
sources. At a minimum, this
conservation element shall
identify and provide for the
proper stewardship of wet-
lands, wood uplands, habitat
areas, geological areas, hydro-
logical areas, floodplains, aqui-
fer recharge areas, ocean
beaches, soils, and slopes.”’*?
The comprehensive plans of
counties in Delaware must also
consider agricultural uses, sil-
vicultural uses, and watershed
protection in their conservation
elements.® In Florida, conser-
vation elements of comprehen-
sive plans must provide for the
conservation, use, and protec-
tion of natural resources in the
community, including ‘‘wet-
lands, estuarine marshes, soils,
beaches, shores, floodplains,
rivers, bays, lakes, forests, fish-
eries and wildlife, marine habi-
tat.”’*

Another approach to using
the comprehensive plan to
achieve environmental protec-
tion is found in the Growing
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Smart Legislative Guidebook
published by the American
Planning Association.” It sug-
gests that state planning stat-
utes be amended to require lo-
cal planning agencies to
prepare an ‘‘environmental
evaluation’’ in which they
evaluate the environmental im-
pacts of each element of their
comprehensive plans before
adoption.

Zoning: Local zoning ordi-
nances in some states contain
provisions that directly protect
the environment. The zoning
ordinance of the Town of Ham-
den, Connecticut, for example,
contains the following lan-
guage in its purposes clause:
“‘promoting the health, safety,
and general welfare of the com-
munity . . . minimizing public
and private losses due to flood
conditions . . . encouraging
the most appropriate use of
land throughout the town . . .
protecting existing and poten-
tial public surface and ground
drinking water supplies . . .
and encouraging the develop-
ment of housing opportunities
for all citizens of the munici-
pality consistent with soil
types, terrain and infrastructure
capacity and insuring that
proper provisions are made for
soil erosion and sediment con-
trol.”’*® Long ago, judicial ap-

366

@DOMINO/VENUS/SUPP04/REALESTATE/LAWJOURNAL/WINT07 ~ SESS: 1

proval of two-acre zoning was
based on court’s understanding
of the public interest in the
“‘present character, appearance
and environment of this rural
high-class residential commu-
nity.’’** Zoning codes histori-
cally contain specific ‘‘nui-
sance prevention’’ provisions
such as the elimination of junk-
yards in environmentally sensi-
tive areas. Zoning may prevent
certain nuisance-type uses
from locating anywhere in the
community. Under this author-
ity, solid waste facilities,
manufactures of hazardous
substances, certain mining op-
erations, and other high-
intensity uses may be prohib-
ited.

A model state zoning en-
abling statute recommended by
the Growing Smart Legislative
Guidebook provides for zoning
ordinances to regulate develop-
ment projects that may affect
views and scenic resources,
drainage and stormwater run-
off, soil erosion or sedimenta-
tion, the quality of air and wa-
ter, critical and sensitive areas,
and natural hazard areas, in-
cluding floodplains.*® Another
model statute contained in the
Growing Smart Legislative
Guidebook authorizes locali-
ties to adopt mitigation pro-
grams to minimize the adverse
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effects of land uses in critical
and sensitive areas identified in
a locality’s comprehensive
plan. This statute gives local
land use agencies the authority
to require land developers to
provide environmental benefits
to offset the adverse impacts of
their developments on these
sensitive environmental areas.?
To the extent that express lan-
guage such as this exists in a
state’s zoning enabling act, lo-
cal zoning ordinances can con-
tain provisions that aim to pro-
tect environmental resources.
One zoning technique that is
emerging to protect critical or
sensitive environmental areas
is the adoption of zoning dis-
tricts with boundaries that are
coterminous with the natural
boundaries of such areas. An
example of this is found in the
zoning ordinance of the Town
of Putnam Valley, New York.
The zoning ordinance of the
town establishes a Preservation
District (PD). The ordinance
states that its purpose is to
‘“‘preserve, protect and enhance
the value of natural resources
in all respects including topo-
graphical and geological fea-
tures, vegetation, wildlife, wa-
tersheds and wetlands, areas of
scenic beauty, and other land
and community resources
whose retention is necessary
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for the continued maintenance
of the quality of the environ-
ment and to discourage devel-
opment on land with ecologi-
cally important resources, land
subject to flooding, areas with
excessive slopes, or other land
features that could, if not prop-
erly protected, endanger hu-
man life or property.””*

The extent to which zoning
enabling statutes authorize lo-
cal governments to protect the
environment is still being ex-
plored in many states. An Ohio
court, in Reese v. Copley Town-
ship Board of Trustees,* up-
held a municipality’s decision
to adopt a conservation zoning
district finding that it was not
arbitrary or unreasonable, but
rather was substantially related
to promoting the public health,
safety, morals, and general
welfare of the community.?
Ohio courts have also upheld
zoning regulations designed to
protect underground water re-
sources. In Ketchel v. Bain-
bridge Township, the court dis-
agreed with the landowner’s
claim to have an absolute right
to use groundwater without
concern for the consequences
to neighboring landowners.*
The zoning provisions limited
the development of the land
““in accordance with the ability
of such lands to support devel-
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opment without central water
supply and/or central sewage
disposal facilities, to prevent
pollution of such lands and the
underlying aquifers by exces-
sive development, and to pro-
tect the aquifer recharge areas.
>3t The court decided that the
protection of underground wa-
ter resources was a legitimate
and proper objective of zoning
and that an adequate and safe
water supply is essential for the
public health and welfare.
Overlay Zoning: Overlay
zoning is a flexible technique
that allows a municipality to
limit development in certain
environmentally sensitive ar-
eas. An overlay zone is a
mapped overlay district super-
imposed on one or more estab-
lished zoning districts. Envi-
ronmental overlay district
boundaries may be drawn to
follow the boundaries of a nat-
ural resource, such as a water-
shed or floodplain. An overlay
zone supplements the underly-
ing zoning standards with ad-
ditional requirements that can
be designed to protect the natu-
ral features in an important en-
vironmental area. A parcel
within the overlay zone is regu-
lated simultaneously by two
sets of zoning regulations: the
underlying zoning district pro-
visions and the overlay zoning
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requirements. Unique natural
or aesthetic resource areas,
such as a pine barren, wetland
resource area, watershed, or
tidal basin can be identified and
protected in this way.

The Growing Smart Legisla-
tive Guidebook contains a
model state enabling act that
authorizes local governments
to adopt and enforce environ-
mental overlay zones.* The
model law authorizes localities
to adopt Critical and Sensitive
Areas Overlay Districts for a
variety of purposes, including
to ensure the quality of drink-
ing water and water systems,
conserve natural resources,
prevent contamination of the
natural environment, protect
wetland resources, and mini-
mize damage from floods, se-
vere storms, and other hazards.
The law allows local govern-
ments to issue conditional use
permits in protected environ-
mental areas and to impose mit-
igation conditions on specific
types of land development that
are required to obtain such per-
mits. Mitigation measures may
include changes in proposed
alterations of the land such as
filling, grading, and paving,
and the imposition of best man-
agement practices, such as
minimizing nonpoint source
pollution through the use of
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detention ponds, vegetative
buffers, and reduced road salt-
ing.

The City of Tucson, Ari-
zona, adopted an overlay zon-
ing district that imposes ad-
ditional regulatory standards
on areas prone to periodic
washes to protect natural vege-
tation and sensitive wildlife
habitat.”® The Shawangunk
Ridgeline Protection regula-
tions adopted by the Town of
Gardiner, New York, are de-
signed to preserve geological
features as well as ecosystem
functions and habitat of what
the ordinance describes as
‘‘one of the most important
sites for biodiversity conserva-
tion’” in the Northeast.** The
Town of North Castle, New
York, has adopted a Hilltops,
Ridgelines, and Steep Slopes
ordinance that discourages de-
velopment on environmentally
sensitive slopes, and conditions
project approvals on mitigation
measures to prevent potential
stormwater runoff, erosion, and
sedimentation, and on plans for
landscaping and revegetation.*

Incentive Zoning: Statutes
in some states authorize locali-
ties to permit developers to
build at greater densities than
allowed under their zoning dis-
trict provisions in exchange for
public benefits such as the pres-
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ervation of open space. The
Town of LaGrange, New York,
for example, awards a 40 per-
cent density bonus when a de-
veloper promises to preserve
80 percent of a site for farming
purposes.®* New York state law
allows communities to receive
cash payments in exchange for
zoning incentives awarded to
developers.”” This permits lo-
calities to use the cash to pro-
vide the public benefit directly.
Cash received from a developer
for a 20 percent increase in
permitted density can be used,
for example, to purchase the
development rights on other
land that it wishes to maintain
as open space. Density bonuses
of this type are provided to de-
velopers who own land in areas
where development impacts
can be absorbed and serviced.
Incentive zoning is one tech-
nique municipalities may use
to implement their comprehen-
sive plans when those plans
identify areas that are appropri-
ate for greater development
densities and conservation ar-
eas which contain environmen-
tally sensitive lands that should
be acquired.

Subdivision Approvals:
Subdivision  regulations
adopted by local legislatures or
planning boards can require
that environmental features on
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sites to be developed be re-
vealed in maps, plats and draw-
ings submitted for review. Col-
orado state law authorizes local
governments to require subdi-
viders to avoid erosion prob-
lems by submitting proper
drainage plans to prevent
flooding, and also to require
them to provide for adequate
and convenient open spaces for
recreation, light and air, and for
the avoidance of congested
populations.®® Subdivision
regulations in New York au-
thorize the reviewing body to
require developers to change
the design or layout of their
proposed projects to prevent
environmental damage or to
preserve natural resources
nearby.* The subdivision ordi-
nance of the Town of North
Salem, New York, requires the
planning board to ensure that
proposed projects avoid soil
erosion, encroachment on wa-
tercourses and wetlands, and
unnecessary removal of trees
and vegetative cover.*

State law in Washington pro-
vides that subdivision plats
shall not be approved unless
the responsible local agency
finds that ‘‘appropriate provi-
sions are made for . . . open
spaces, drainage ways, . . .
potable water supplies, sanitary
wastes, parks and recreation,
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playgrounds . . . ’*' New Jer-
sey’s subdivision statute re-
quires that local subdivision or-
dinances contain requirements
for water supply, drainage,
shade trees, and ‘‘open space
to be set aside for use and ben-
efit of the residents of planned
development.’’* Several states,
including New York, provide
aggressive authority to local
approval boards to require on-
site open space or recreational
set asides to serve the needs of
the occupants of new residen-
tial developments.*

Site Plan Approvals: The
model site plan statute pro-
posed by the Growing Smart
Legislative Guidebook** speci-
fies that local site plan ordi-
nances shall include standards
to preserve natural resources
on the site, including topogra-
phy, vegetation, floodplains,
marshes, and watercourses.
Some state statutes such as
Rhode Island’s limit local site
plan review to on-site consider-
ations, unless the state statute
explicitly permits off site con-
siderations.** Connecticut law
allows site plans to be modified
or disapproved if they fail to
comply with the requirements
set forth in the zoning ordi-
nance or the local wetlands
agency’s regulations.*® Under
this Connecticut law, site plans
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are reviewed by the zoning
commission, which is required
to take the report of the local
inland wetlands commission
into consideration in making its
decision.

A New York state statute al-
lows responsible local agencies
to require that all proposed site
plans show ‘‘screening, signs,
landscaping, architectural fea-
tures, location and dimensions
of buildings, adjacent land uses
and physical features meant to
protect adjacent land uses as
well as any additional elements
specified by the [local legisla-
tive body] . . . >’*" The site
plan regulations of the Town of
Somers, New York, allow the
local planning board to impose
conditions on site plan approv-
als to protect environmental
quality and natural resources
and features on the site.*®

Clustering: A Massachu-
setts statute defines cluster de-
velopment as ‘‘a residential
development in which the
buildings and accessory uses
are clustered together into one
or more groups separated from
adjacent property and other
groups within the development
by intervening open land.”’*®
Massachusetts municipalities
are authorized to enact zoning
ordinances that permit cluster
developments upon issuance of
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a special permit. Where cluster
development is permitted, the
open land within the develop-
ment must either be conveyed
to the city or town for park or
open space use, conveyed to a
non-profit organization whose
principal purpose is the conser-
vation of open space, or con-
veyed to a corporation or trust
owned by the owners of the lots
or residential units within the
plot.*® The City of Fall River,
Massachusetts has incorpo-
rated these requirements into
its local code, specifying that
open space shall be either,
““‘conveyed to a community as-
sociation . . . conveyed to a
non-profit . . . [or] conveyed
to the city at no cost.””®

In New York, local legisla-
tures are allowed to authorize
their planning boards to waive
zoning standards such as mini-
mum lot sizes, height require-
ments, and set backs to ‘‘pre-
serve the natural and scenic
qualities of open lands.’’** The
Bedford town board authorized
its planning board to require
the submission of a cluster plan
to preserve ‘‘a unique or signif-
icant natural feature of the site,
including but not limited to a
vegetative feature, wildlife
habitat, surface water supply,
underground aquifer, endan-
gered species, rock formation,

371

COMP: 11/05/07

PG. POS: 119



REAL ESTATE LAW JOURNAL [VOL. 36: 350 2007]

and steep slopes’” and to pro-
tect ‘‘a unique or significant
feature of the man-made envi-
ronment of the site, including
but not limited to a building,
structure, or artifact of architec-
tural, historical, or archeologi-
cal value.”’®® The Town of
Stanford, New York, requires
residential developments to be
clustered to protect agricultural
soils, to preserve farming, and
maintain its rural way of life.**
Aquifer Protection: Using
their Municipal Home Rule au-
thority to protect the physical
environment, New York com-
munities can adopt aquifer pro-
tection laws that restrict non-
point source pollution resulting
from land development and op-
erations that use chemicals that
can contaminate water stored
in aquifers. The Town of Bed-
ford has adopted an Aquifer
Protection Zone to prevent
groundwater contamination.
Within that zone, a variety of
uses are permitted, but only af-
ter securing a special permit.
Regulated activities include
on-site sewage disposal sys-
tems, common septic fields, the
handling and storage of road
salt and deicing materials, and
groundwater heat pumps. The
Bedford ordinance prohibits
some uses in its aquifer protec-
tion zone including the disposal
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of hazardous materials or solid
waste, the storage of hazardous
materials, dry-cleaning or dye-
ing establishments, printing
and photo processing establish-
ments, and the disposal of sep-
tic sludge.®

Environmental Impact Re-
view Requirements: In some
states, local governments are
required to conduct environ-
mental impact reviews regard-
ing the adoption of their com-
prehensive plans and land use
regulations. These states re-
quire that the environmental
impact of significant land de-
velopment proposals be re-
viewed by local agencies under
their environmental protection
acts. States requiring this sepa-
rate level of review include
California, Hawaii, Massachu-
setts, Minnesota, New York,
and Washington.* The Califor-
nia®” and New York®® statutes
require local land use agencies
to consider alternatives to pro-
posed projects and to consider
and impose mitigation condi-
tions on proposed develop-
ments to protect the environ-
ment.

Erosion and Sediment
Control: Local laws can be
adopted to prevent soil erosion
and sedimentation in surface
waters caused by land develop-
ment projects. Undeveloped
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land contains organic particles
that are biologically and chemi-
cally active which, when dis-
turbed and transported to sur-
face waters, can cause serious
water quality problems. One
local soil protection ordinance
observes that its purpose is ‘‘to
safeguard persons, protect
property, prevent damage to
the environment, and promote
the public welfare by guiding,
regulating, and controlling the
design, use, and maintenance
of any development or other
activity which disturbs or
breaks the surface of soil or
results in the movement of
earth on land situated in the
town.”’® Erosion and sediment
control laws can require that
developments reserve buffers
along waterways, maintain in-
digenous vegetation, and not
disturb natural contours of the
land.

Fish and Wildlife Habitat:
Colorado state statutes provide
local governments with the au-
thority to adopt local environ-
mental laws that protect wild-
life habitat. The purpose of the
state’s Land Use Enabling Act®
is to achieve orderly land de-
velopment within the state in
order to maintain a balance be-
tween basic human needs of its
changing population and “‘le-
gitimate environmental con-
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cerns.”’® Specifically the Act
empowers local governments
‘“to plan for and regulate the
use of land by . . . [p]rotecting
lands from activities which
would cause immediate or fore-
seeable material danger to sig-
nificant wildlife habitat and
would endanger wildlife spe-
cies . . . [and by] otherwise
planning for and regulating the
use of land so as to provide
planned and orderly use of land
and protection of the environ-
ment in a manner consistent
with constitutional rights.’ ¢
Summit County, Colorado,
protects wildlife through a
Wildlife Habitat Overlay Dis-
trict that “‘seeks to fully protect
wildlife habitats . . . from the
significant adverse affects of
development.’’® The ordinance
requires that all proposals for
development within the Habitat
Overlay District must include a
special wildlife impact report
which the State Division of
Wildlife is to review. Adding
protective provisions to subdi-
vision or site plan regulations
or adopting a separate local
habitat protection law can
achieve habitat conservation
for threatened species and
maintain biodiversity.
Floodplains: Development
activities can destroy flood-
plains, decrease flood storage,
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increase runoff, and decrease
water quality and quantity. Lo-
cal floodplain regulations can
limit the extension of buildings
and infrastructure into the flood
areas, require that such build-
ings be built at certain eleva-
tions, prevent the obstruction
of stream channels, and pro-
hibit the construction of chemi-
cal or other hazardous storage
facilities.

Irvine, California, adopted a
Floodplain District Ordinance
for the purpose of promoting
the public health, safety, and
general welfare, and to mini-
mize public and private losses
due to flood conditions in spe-
cific areas.* Its floodplain ordi-
nance notes that the flood haz-
ard areas of the city are subject
to periodic inundation which
results in loss of life and prop-
erty, health and safety hazards,
and extraordinary public ex-
penditures. The Flood Damage
Prevention Overlay District
ordinance of the Town of Men-
don, New York, contains ex-
tensive provisions to protect
the environment and public
from the dangers of flooding.%

Ridgeline Protection:
Ridgelines and hilltops are val-
uable for both their scenic and
their ecological qualities. Some
ridgeline protection ordinances
are designed to accomplish
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only aesthetic objectives, how-
ever, and fail to contain stan-
dards that protect the important
ecological function that ridgel-
ines serve. Land use regula-
tions that are based on scenic
and environmental preserva-
tion are more likely to be sus-
tained than those that pursue
scenic values alone.® The City
of Cincinnati’s hillside protec-
tion ordinance, for example,
has been upheld by the courts.®
The ordinance is designed ‘‘to
assist the development of land
and structures to be compatible
with the environment and to
protect the quality of the urban
environment in those locations
where the characteristics of the
environment are of significant
public value and are vulnerable
to damage by development per-
mitted under conventional zon-
ing and building regulations’’®

Local laws can require that
development on ridgelines and
hilltop areas blend with the nat-
ural environment and be buff-
ered to preserve particularly
valuable viewsheds. The Town
of Castle Rock, Colorado, has
adopted a ridgeline protection
law that allows certain ridgel-
ines and hilltops to be desig-
nated for protection and to con-
dition development permits to
keep buildings and other struc-
tures out of sight in order to
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protect the visual environ-
ment.*

Scenic Resources: Scenic
resources include open views,
country roads, panoramic land-
scapes, tree-lined streets, stone
walls, and agricultural scenes.
Local efforts to preserve scenic
resources include the regula-
tion of road construction and
maintenance, land clearing, ar-
chitecture, and placement of
utility lines and signage. Other
requirements such as the main-
tenance of vegetative buffers,
street trees, and other vegeta-
tion may be included to mini-
mize the impact of develop-
ment. The Town of Somers,
New York, has adopted a local
law that contains standards for
the designation of scenic re-
sources worthy of protection.™
The Scenic Resource ordinance
of the Town of Blooming
Grove, New York, creates five
overlay districts, to protect sce-
nic gateways, scenic view-
sheds, ridgelines, scenic roads,
and surface waters.”

Steep Slope Protection:
Steep slopes usually are associ-
ated with other environmental
features such as rock outcrops,
shallow soils, bedrock frac-
tures, and groundwater seeps.
Excavations or building con-
struction can promote instabil-
ity by loading the slope and
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removing vital support. Grad-
ing, cutting, and filling can
compromise the stability of
some slopes. Activities such as
agriculture, road and railway
construction, house building,
and land drainage can be regu-
lated to protect steep slopes.
The Town of Cortlandt, New
York, has adopted a local law
for the purpose of preventing
the ““improper disturbance or
alteration’’ of steep slopes.™
Provisions of this kind can
also be found in ridgeline or
hilltop protection ordinances.
The City of Pittsburg has
adopted a Landslide-Prone
Overlay District to protect
against mudslides and other
catastrophic movements of
earth. Within this LS-O district
site development must comply
with the hillside development
standards contained in City’s
Subdivision Regulations.™
Stormwater Management:
Local governments adopt local
laws to control the negative
impacts of stormwater runoff
on the environment and to min-
imize damage to property and
the public health and safety.
Stormwater management is the
process of controlling and
cleansing the excess runoff so
it does not harm natural re-
sources or human health. As
more land becomes covered
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with impermeable surfaces,
such as roads, parking lots, and
buildings, there is less surface
area available for stormwater
to infiltrate. Where storm ba-
sins do not exist or are not ade-
quate, stormwater finds its way
to the nearest water body. Im-
pervious surfaces such as
buildings, roads, and parking
areas not only increase the vol-
ume and velocity of runoff but
also prevent the natural pro-
cessing of nutrients, sediments,
and other contaminants. Regu-
lation of stormwater runoff
through stormwater manage-
ment improves control of
floods, reduces erosion and
sedimentation, and aids ground
water replenishment.

Colorado law permits local
governments to adopt regula-
tions limiting development in
stormwater channels.”™ The
Village of Irvington, New
York, has adopted stormwater
management and stormwater
control ordinances that incor-
porate recommendations of the
NYS Department of Environ-
mental Conservation’s model
stormwater regulations.”™

Timber Harvesting Regu-
lation: The regulation of tim-
ber harvesting can help main-
tain an ecological balance
while still meeting present and
future demands for lumber and
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pulp. Some factors considered
by local harvesting regulations
include the successional role of
species regeneration, the effect
of competing vegetation, and
potential damaging agents such
as insects and pathogens. The
building of access roads, timber
products processing centers,
and other permanent structures
in heavily forested areas are
important development matters
that may be regulated by timber
harvesting laws. The Town of
Pawling, New York, has
adopted a law that regulates
tree clearing and harvesting to
prevent sedimentation and
drainage problems.™ In order to
shade streams and maintain
streambank integrity, the Town
of Bristol, New York, prohibits
timber harvesting within 15
feet of streambanks and, as part
of the harvesting application
process, may require a descrip-
tion of best management prac-
tices to be used in riparian ar-
eas.”

Transfer of Development
Rights: New York statutes de-
fine the Transfer of Develop-
ment Rights (TDR) as ‘‘the
process by which development
rights are transferred from one
lot, parcel, or area of land in a
sending district to another lot,
parcel, or area of land in one or
more receiving districts.”’™ A
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sending area is an area where
land conservation is sought and
a receiving area is one where
development is wanted and can
be accommodated. The pur-
pose of a TDR program is to al-
low communities to develop in
a more economical and efficient
manner. TDR programs can be
used to conserve natural re-
sources, scenic views, and open
lands by designating areas con-
taining such resources as send-
ing areas. The Town of Fal-
mouth, Massachusetts has used
the TDR approach to protect
critical coastal and drinking
water supply areas.”™

A regional comprehensive
plan for the Long Island Pine
Barrens allocates development
credits to land overlying the
fragile pine barrens aquifer.®
Credits are based on the devel-
opment yield of that land under
local zoning. The plan estab-
lishes receiving districts into
which these development cred-
its may be transferred. Devel-
opers who own land in receiv-
ing districts may purchase
credits from landowners in
sending districts. Each pur-
chased credit allows the devel-
oper to build one additional
housing unit over that permit-
ted by the receiving district’s
zoning.

Another approach to using
TDR is illustrated by Connecti-
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cut’s ‘‘Right to Farm Statute,”’
which pursues the twin objec-
tives of protecting farming and
preserving open space. This
statute promotes active farming
by discouraging development
on prime farm lands. The state
buys development rights to
farmland that the Commis-
sioner of Agriculture deems
worth preserving according to
statutory criteria designed to
contribute to the preservation
of agriculture.® Municipalities
have authority to purchase
farmland development rights as
well.®> The purchase of devel-
opment rights on agricultural
land provides cash for farmers:
an incentive for them to con-
tinue to farm. Connecticut stat-
utes provide an additional in-
ducement to sell agricultural
development rights. It provides
farmers who have sold their
development rights a reduction
in real property tax assessments
from the appraised value of
farm land for uses permitted
under local zoning to the land’s
value as a farm. After the de-
velopment rights are sold, the
land can only be used or sold
for farming purposes; this re-
duced market value, when re-
flected in reduced tax assess-
ment, lowers the farmer’s
annual operating expenses for
the farm operation making

377

COMP: 11/05/07

PG. POS: 125



REAL ESTATE LAW JOURNAL [VOL. 36: 350 2007]

farming more viable economi-
cally.

Tree Preservation: Tree
preservation ordinances typi-
cally establish a permit system
under which tree removal is al-
lowed, but only upon a show-
ing of necessity, and upon com-
pliance with certain conditions
such as the replacement of
some or all of the trees to be
removed. Provisions of tree
preservation ordinances can
include consideration of views,
setbacks from curbs, side-
walks, and street intersections,
pruning, and trimming. A num-
ber of state legislatures have
adopted statutes that either re-
quire or permit local govern-
ments to adopt tree preserva-
tion laws. These include
Georgia,* Hawaii,* and Mary-
land.®

The Town of Cheshire, Con-
necticut, has adopted such an
ordinance.?® Some communi-
ties have adopted ordinances to
protect native tree species, or
“‘heritage trees,’’ such as oak,
sycamore, walnut, and euca-
lyptus which require reports by
professional arborists and prac-
tices to be followed to preserve
such specimens from develop-
ment activities, including addi-
tions to single-family homes.*
In Steamboat Springs, Colo-
rado, the city has adopted a

378

@DOMINO/VENUS/SUPP04/REALESTATE/LAWJOURNAL/WINT07 ~ SESS: 1

Trees and Shrubs Ordinance.
The purpose of this local law is
to prescribe requirements for
the protection of plants, includ-
ing trees, shrubs, lawns, and all
other landscaping located,
standing, or growing within or
upon city property, including
any city-owned street, alley,
right-of-way, or other public
place or city or mountain park,
recreation area, or open space.
9988

Wetlands and Water-
course Protection: Local wet-
land regulations restrict activi-
ties such as dredging and soil
disposal, construction of roads,
grading and soil removal, tim-
ber harvesting, and placement
of buildings and infrastructure
on wetlands and their buffer ar-
eas. The Town of Lewisboro,
New York, has adopted a local
wetlands and watercourse law
that contains extensive protec-
tions for these resources.® In
Connecticut, state law defines a
wetland as an area containing
soil types ‘‘designated as
poorly drained, very poorly
drained, alluvial, and flood
plain by the National Coopera-
tive Soils Survey, as may be
amended from time to time, of
the Soil Conservation Service
of the United States Depart-
ment of Agriculture.”” A water-
course includes any body of
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water, whether natural or artifi-
cial, and whether privately or
publicly owned.”
Connecticut’s Inland Wet-
lands and Watercourses Act
requires all municipalities to
establish an inland wetlands
agency.” The agency regulates
activities within wetlands des-
ignated by the municipalities.
A local wetlands agency has
the right to regulate not only
the land within the established
boundaries of a wetland or wa-
tercourse, but also any adjacent
area where activities might oc-
cur that would ‘‘use’’ the wet-
lands in a prohibited manner.*
The Act prohibits anyone from
conducting a ‘‘regulated activ-
ity’” on any inland wetland or
watercourse without a permit.
Regulated activities include
almost all development and
land use activities. The Com-
missioner of the State Depart-
ment of Environmental Protec-
tion (DEP) may revoke the
authority of the local wetlands
agency to regulate activity in
the wetlands if it is determined
that the local agency has failed
to perform its duties.®® The
Commissioner’s regulations
require that local agencies re-
port to the DEP all permits is-
sued and any other action they
have taken.* Local wetland
agencies are given the author-
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ity to adopt regulations that
expand on the Commissioner’s
regulations, or to add to them if
necessary to protect the wet-
lands.*

Conclusion

One of the most interesting
and frustrating features of the
American land use system is its
lack of uniformity and predict-
ability. This is interesting be-
cause it leads to rapid innova-
tion of the type described in
this article. As environmental
circumstances become more
profound, local laws and regu-
latory systems can respond by
adapting to meet new chal-
lenges. The presence of flexible
legal authority and the relative
lack of constraints in its exer-
cise, allow localities to respond
to their unique environmental
crises and conditions as they
wish, within certain limita-
tions. This is frustrating be-
cause it requires developers,
professionals, and advocates to
discover and understand the
unique rules of each provincial
jurisdiction as they to propose
or oppose local land develop-
ments or seek to improve the
law or establish new regimes.
It creates a fragmentary legal
system that defies easy under-
standing and ready manipula-
tion to meet larger than local
interests.
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Recent concerns with global
climate change and its worri-
some consequences elevate the
search for effective and com-
prehensive solutions to human
settlement patterns that cause
extensive production of carbon
dioxide and other greenhouse
gases. How can the impressive
trend toward local solutions to
environmental problems de-
scribed above become part of a
more comprehensive program
of strategy? This article de-
scribes a ten step local environ-
mental law program and a suite
of local planning, zoning, land
use and acquisition techniques
that can be adopted by an indi-
vidual community, or commu-
nities that share environmental
resources, to address their par-
ticular circumstances with the
help of state and federal agen-
cies. It is presented as an option
for local land use decision-
makers to consider as they de-
velop new and more effective
solutions to the problems that
they and their constituents can-
not avoid.

What if the development and
proper functioning of local and
intermunicipal environmental
laws and programs of the type
described here became the ex-
plicit objective of state and fed-
eral policy? By embracing lo-
cal action and respecting our
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country’s historical reliance on
municipal control in land use
matters, higher levels of gov-
ernment can take advantage of
local intelligence and commit-
ment to respond to environ-
mental challenges that have
state and national conse-
quences. State and federal
agencies can provide help, of-
fering data and technology that
is difficult for localities to find
and afford. They can provide
guidance to localities by pro-
viding model laws and best
management practices for lo-
calities to consider. Where nec-
essary, state law can require lo-
cal land use law to address
pressing state concerns, and
federal programs can make cer-
tain local policies and land use
standards prerequisites for eli-
gibility for financial benefits
and other assistance.

There is much more to meet-
ing the challenge of climate
change than integrating the
land use policies and resources
of federal, state, and local gov-
ernments, but building an inte-
grated framework of environ-
mental regulation of this type
would create a potent structure
to support the more aggressive
policies and programs that cli-
mate change will almost cer-
tainly require.
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