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1990] GIDEON v. WAINWRIGHT 415
VIL. Justice — A Reality or an Illusion

Nicholas Katzenbachf

Whether we are going to betray Gideon®'° or whether we are
really going to achieve all that Gideon stands for depends very
much on what your vision of society is. What is the kind of soci-
ety that we want to live in? The Court that decided Gideon and
certainly people like Abe Fortas and Abe Krash, had a vision of
society, as I think did many in the 1960s — a vision that did
not want two societies, one rich and one poor. It did not want
haves and have-nots when it so often turned out that the have
nots were black.

So it seems to me it is important and not easy to try to
think of what it is that we are celebrating in Gideon. Is it pro-
viding attorneys in criminal cases or is it a much broader con-
cept? Gideon may be about obtaining access for everybody in
our society to the system of justice that we have — that’s a big
job. Not an impossible job, but a big one. Gideon, however, may
be about the illusion of justice and not the reality of it.

Why do I say that? Because it seems to me that people of
almost any political faith agree that, in criminal cases, defend-
ants ought to have lawyers. But what kind of representation are
they meant to have? Most criminal defendants are guilty, so it
isn’t just a question, I assume, of making sure that you haven’t
picked up an innocent person in that net. If we want equal jus-
tice, we want people to have the same representation that they
would have if they had money: vigorous representation whether
they are guilty or whether they are innocent. I think it is at that
point that a surprising number of people get off the boat. These
people say, yes, they ought to have a lawyer but look at all the
other things they want. They want expert testimony for exam-
ple. Why give them all that? That costs money. And so, it is not
really popular.
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We also have civil legal services programs. These programs
were initially enthusiastically supported. But they have become
less popular. Bright young lawyers that joined these programs
were viewed as troublemakers and therefore the programs be-
came less popular. Many people in society, the governor of my
state, for example, will tell you that equal access isn’t the prob-
lem of society; it is the problem of the lawyers. Lawyers ought to
provide equal access, not other people. Lawyers ought to give
their time. Other people should not have to give their money to
achieve this.

Thus, it may be that what many in our society want Gideon
to stand for is an illusion that there is equal access, that there is
equal justice, when they are unwilling to pay the price to ensure
that it actually occurs. I would say, therefore, that it is impor-
tant to try and focus on what we want. No, Gideon is not going
to be abandoned, but whether or not Gideon is betrayed or
questioned or achieved is going to depend a good deal on what
we want, and, perhaps even more, on what we are willing to pay
for.
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