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PACE ENVIRONMENTAL LAW REVIEW

Volume 11 Spring 1994 Number 2

COMMENT

State Implementation Plans under the
1990 Clean Air Act: Can New York
Conform?

CATHERINE V. GRECO*

The Clean Air Act Amendments of 1990 were enacted in re-
sponse to an increased awareness of the negative health ef-
fects associated with air pollution coupled with the failure

" of the Clean Air Act Amendments of 1970 to improve the
nation’s air quality. Under the 1990 amendments each
state is required to submit a State Implementation Plan
(“SIP’) explaining the state’s method for attaining the na-
tional air quality standards. This article provides an in-
depth explanation of the standards set by the 1990 amend-
ments. Using the New York State SIP as an tllustration,
the author contends that states will have difficulty con-
forming with the 1990 amendments.

* The author wishes to thank the Pace Environmental Law Review staff
for its dedication and excellent work. This article is dedicated to the memory of
Eleanor Greco Darby (1933 - 1993).
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I. Introduction

On November 15, 1990, President George Bush signed
into law amendments to the Clean Air Act (“CAA”),! ending a
thirteen year legislative battle.? These amendments made
the Clean Air Act the most comprehensive of the environmen-
tal statutes.? The purpose of the Clean Air Act of 1990 (“Act”)
is to “protect and enhance the quality of the Nation’s air re-
sources so as to promote the public health and welfare and
the productive capacity of its population.”™ To facilitate this
purpose, the Act requires states to submit revised State Im-
plementation Plans (“SIPs”) detailing how each state plans to
attain the national standard of air quality.5

The SIP is the state’s comprehensive plan for the control
of existing or new air pollution.® All state actions affecting
air quality must conform with the policies and provisions pro-
vided within the SIP and within the Act. The Act requires
states to commit to specific plans in their SIPs to reduce am-
bient air pollution. The cost of failing to achieve the SIP pro-
visions or statutory deadlines for attainment is high, because
the Act also strengthened the available federal sanctions and

1. Air Pollution Prevention and Control Act, 42 U.S.C. §§ 7401-7671q
(1989 & Supp. 1992) [hereinafter CAA].

2. President’s Signature on Clean Air Act Starts New Era of Pollution Con-
trol, Says EDF, U.S. NEwswirg, Nov. 15, 1990, at B5. ]

3. Signing Ceremony for the Clean Air Act of 1990, FEp. NEWs SERV., Nov.
15, 1990, at Al. In his speech upon signing the 1990 Clean Air Act amend-
ments, President Bush commented that the new Clean Air Act was “the most
significant air pollution legislation in our nation’s history.” Id. The Act is a
“sweeping collection of programs that dwarfs previous environmental laws.
Any one of the 1990 Amendments’ five major titles would ordinarily be an act in
itself.” Honorable Henry A. Waxman, An Overview of the Clean Air Act Amend-
ments of 1990, 21 EnvtL. L. 1721, 1724 (1991) [hereinafter Overview].

4. 42 U.S.C. § 7401(bX1).

5. 42 U.S.C. § 7410(a)(1).

6. Drv. oF AIr RESOURCES, NEW YORK STATE DEP'T oF ENvTL. CONSERV.,
NEw YORK STATE IMPLEMENTATION PLAN, PROPOSED OZONE REVISIONS 65 (Nov.
1992) [hereinafter ProrPosep OzoNE SIP).

SIPs take into consideration transportation control plans (TIPs) which are
plans developed by metropolitan planning organizations (MPOs) pursuant to 23
U.S.C. § 133. TIPS are designed to control air pollution contributed by motor
vehicles by providing a strategy efficient mobilization of people and goods and
minimize transportation-related fuel consumption. I/d. These programs include
high occupancy vehicle lanes and improvements to mass transit.

https://digitalcommons.pace.edu/pelr/vol11/iss2/11



1994] STATE IMPLEMENTATION PLAN 871

citizen suit provisions which could expose states to potential
liability.

This article will discuss conformity and the role it plays
in the 1990 Clean Air Act Amendments. Part II will explain
the 1970 amendments to the Clean Air Act. Part III will dis-
cuss the background of the 1990 amendments and the need
for air pollution control. Part IV will detail the requirements
for the 1992 SIP submission and, as an illustration, will in-
clude excerpts from New York State’s November 15, 1992
ozone SIP. Part V will discuss conformity under the CAA and
part VI will examine the practicality of conformity in light of
the strengthened citizen suit provision and increased penalty
provisions.”

II. Clean Air Act Amendments of 1970

Congress amended the CAA in 1970 upon recognizing
that the strategies within the CAA were inadequate and pro-
gress toward controlling air pollution was “regrettably slow.”®
In 1970, air pollution was a significant national concern.
Smog kept children home from school in southern California.?
There were daily pollution alerts on the east coast.1® In addi-
tion, Congress acknowledged, for the first time, that trans-
portation was a significant cause of air pollution.1! Thus, the
1970 amendments were designed to “speed up, expand, and
intensify the war against air pollution . . . .”*2 These amend-
ments significantly altered the structure and provisions of
the CAA to the form which prevails today. '

7. This article will focus on the general conformity requirements, pub-
lished in 58 Fed. Reg. 63,214 (1993). Transportation conformity requirements
are published in 58 Fed. Reg. 62,188 (1993).

8. Clean Air Act Amendments of 1970, Pub. L. No. 91-604, 1970
U.S.C.C.AN. (84 Stat.) 5356, 5360.

9. David Schoenbrod, Goals Statutes or Rules Statutes: The Case of the
Clean Air Act, 30 UCLA L. Rev. 740, 744 (1983).

10. Id. .

11. At that time, approximately sixty per cent of the nation’s air pollution
was caused by transportation. Clean Air Act Amendments of 1970, Pub. L. No.
91-604, 1970 U.S.C.C.A.N. (84 Stat.) 5361.

12, Id. at 5356.
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The Clean Air Act Amendments of 1970 established a co-
operative federal and state regulatory approach for control-
ling air quality by establishing the National Ambient Air
Quality Criteria and Standards. Prior to 1970, state and fed-
eral officials had wide discretion to balance environmental
goals with other concerns while implementing the CAA.13
The 1970 amendments were designed to achieve clean air by
directing federal and state officials to take action. That is,
the 1970 amendments were designed to regulate the conduct
of government officials by imposing mandatory duties rather
than to regulate the conduct of polluters.l+ This approach
was later strengthened by the 1990 amendments.

Pursuant to section 108 of the CAA, the Environmental
Protection Agency (“EPA”) was required, within thirty days
after December 31, 1970, to establish a list of air pollutants:

(A) ... which... cause or contribute to air pollution which
may reasonably be anticipated to endanger public health
or welfare;

(B) ... which in the ambient air results from numerous or
diverse mobile or stationary sources; and

(C) for which air quality criteria had not been issued
before December 31, 1970 but for which [EPA] plans to is-
sue air quality criteria under this section.1®

After a pollutant was listed, EPA had twelve months to estab-
lish and publish air quality criteria which “reflect accurately
the latest scientific knowledge” that would indicate the kind
and extent of all possible effects the pollutant would have on
the public health or welfare.l6 At the time this legislation
was enacted, EPA had already issued criteria for five pollu-

13. Schoenbrod, supra note 9, at 745.

14. Id. at 742,

15. 42 U.S.C. § 7408(a)1). See 40 C.F.R. § 7412(b) for current EPA list of
air pollutants. Congress provided for the regulation of hazardous air pollutants

in the CAA. Hazardous air pollutants are any pollutants Congress listed in
section 112(b) as hazardous. 42 U.S.C. § 7412.

16. Clean Air Act Amendments of 1970, Pub. L. No. 91-604, 1970
U.S.C.C.AN. (84 Stat.) 5356, 5362 n.1; see also 42 U.S.C. § 7408(a)(2).

https://digitalcommons.pace.edu/pelr/vol11/iss2/11



1994] STATE IMPLEMENTATION PLAN 873

tants: sulfur oxide, particulate matter, carbon monoxide, hy-
drocarbons, and photochemical oxidants.?

Section 109 directed EPA to establish national primary
and secondary ambient air quality standards (NAAQS) for
those pollutants with established criteria.’® NAAQS are “nu-
merical standards representing minimally acceptable air
quality . . . [which] all areas of the country are required to
attain and maintain.”*® Primary ambient air quality stan-
dards define levels of air quality that are necessary, with an
adequate margin of safety to protect the public health.2° Sec-
ondary ambient air quality standards define levels or air
quality that are necessary “to protect the public welfare from
any known or anticipated adverse effects associated with the
presence of such air pollutant in the ambient air.”2! Once
EPA promulgates the criteria and air quality standards,
states are required to implement a “plan which provides for
implementation, maintenance, and enforcement” of the pri-
mary and secondary ambient air quality standards.22

III. Clean Ai; Act of 1990

The 1990 amendments were enacted as a response to in-
creased awareness of the extensive health effects associated
with air pollution. Congress recognized that air is a valuable

17. See John E. Milner & Charles A. Waggoner, Overview of Major Federal
Environmental Acts and Regulations for the General Practitioner, 60 Miss. L.J.
1, 125 (1990); Craig N. Oren, Prevention of Significant Deterioration: Control-
Compelling Versus Site-Shifting, 74 Iowa L. Rev. 1, 8 (1988).

18. 42 U.S.C. § 7409(a)}1XA).

19. Jefferson V. Houpt, The Clean Air Act’s Revitalized Attainment Pro-
gram, 7 Nar. REsources & ENv'T 10, 10 (1992) [hereinafter Revitalized Attain-
ment Program). To date, EPA has set NAAQS for six pollutants: carbon
monoxide (CO), nitrogen oxide (NOx), sulfur dioxide, ozone, small particulate
matter and lead. 40 C.F.R. § 50 (1990). In addition, eight substances have been
listed as hazardous air pollutants: asbestos, beryllium, mercury, vinyl, chlo-
ride, radionuclides, inorganic arsenic, benzene, and coke oven emissions. Na-
tional emission standards have been set for seven of these pollutants. Clean
Air Act Amendments of 1990, Pub. L. No. 101-549, 1990 U.S.C.C.A.N. (104
Stat.) 3389 (codified as amended at 42 U.S.C. §§ 7401-7671q (1989 & Supp.
1992)).

20. 42 U.S.C. § 7409(b)1).

21. Id. § 7409(b)?2), the NAAQS are published in 40 C.F.R. Pt. 50.

22. 42 U.S.C. § 7410(a)1).
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natural resource to be protected and, therefore, subject to
uniform regulations.23 In addition, the 1970 CAA had not
achieved its goals. For example, every state was to have at-
tained the national air quality standards for ozone and car-
bon monoxide by 1983.2¢ By 1989, however, half of the U.S.
population was still exposed to unhealthy levels of
pollution.25

In order to achieve adequate air quality, the 1990 Act fo-
cused primarily on transportation. Three of the four main ar-
eas addressed by the Act include urban smog, acid rain, and
the depletion of the ozone layer.26 Transportation signifi-
cantly affects each of these areas. Transportation emissions
are a major contributor of ozone precursors, which consist of
volatile organic compounds (VOC), nitrogen oxides (NOx),
and carbon monoxide (CO).27 4

The Act redesigned the nation’s requirements for the
achievement of NAAQS.28 The Act mandates attainment of
the NAAQS by categorizing non-attainment areas?® and pro-
viding attainment dates for each specific category.3® The Act
also requires states to develop or revise existing SIPs and to
describe how the state will attain and maintain the NAAQS
by the newly prescribed deadlines.3!

23. Id. § 7401.

24. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, 1990
U.S.C.C.AN. (104 Stat.) 3385, 3389.

25. Id.

26. Overview, supra note 3, at 1723. The fourth area addressed by the Act
relates to stationary sources of ambient air pollution.

27. Id. at 1758. See also Arnold W. Raze, Jr., & Barrio Needleman, Control
of Air Pollution from Mobile Sources Through Inspection and Maintenance Pro-
grams, 30 Harv. J. oN Lea1s. 409 (1993). “In 1985, motor vehicles were respon-
sible for seventy percent of the nation’s carbon monoxide (CO), forty-five
percent of the nitrogen oxides (NOx), and thirty-four percent of the volatile or-
ganic compounds (VOC’s).” Id. at 411.

28. See Revitalized Attainment Program, supra note 19.

29. A non-attainment area is “any area that does not meet (or that contrib-
utes to ambient air quality in a nearby area that does not meet) the national
primary or secondary ambient air quality standard for the pollutant.” 42 U.S.C.
§ 7407(d)(1)(AXG).

30. Id. §§ 7511(aX1), 7512(a)(1).

31. Div. oF AR Resources, NEw YORrk STATE DeP'T oF ENvTL. CONSERV.,
NEw YORK STATE IMPLEMENTATION PLAN, CARBON MONOXIDE ATTAINMENT DEM-

https://digitalcommons.pace.edu/pelr/vol11/iss2/11
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A. NAAQS For Ozone

In 1992, ninety-eight cities across the United States were
in violation of the Clean Air Act’s standard for ozone.32
Ozone is not directly emitted into the air, but is the product of
a photochemical reaction33 between VOC’s and NOx.3¢ VOC’s
and NOx are released into the air by motor vehicles, factories
and other smaller sources.3> Mobile sources release approxi-
mately forty-five percent of all VOC emissions.3¢ Presently,
the level of tropospheric ozone3? in the atmosphere is increas-
ing by one percent per year, as compared to an increase of
between twenty and fifty percent over the last 100 years.38

Non-attainment areas for ozone are categorized as ex-
treme, severe, serious, moderate and marginal.3® The lower

ONSTRATION NEW YORK METROPOLITAN AREA 12 (Nov. 1992) [hereinafter Pro-
POSED CarBON Monoxipe SIP].

32. Gary Hawthorn & Michael D. Meyer, A User-Friendly Guide to the
Transportation Provisions of the 1990 Clean Air Act, App. A27 (Feb. 1992) (un-
published, on file with the Pace Environmental Law Review) [hereinafter
Guide]. The New York Metropolitan area and parts of Long Island have been
designated as severe non-attainment areas. The Albany-Schenectady-Troy,
Buffalo-Niagara Falls areas and the Essex and Jefferson Counties are desig-
nated as marginal non-attainment areas. Id.

33. A photochemical reaction results from the exposure of a mixture of
chemicals to the sun. Honorable Henry A. Waxman et al., Roadmap to Title I of
the Clean Air Act Amendments of 1990: Bringing Blue Skies Back to America’s
Cities, 21 EnvTL. L. 1843, 1852 (1991) [hereinafter Review].

34. Id. at 1853.

35. Id.

36. Id. at 1854.

37. Tropospheric ozone is ozone that is trapped below the stratosphere and
is closest to the earth’s surface. ALBERT K. BaTES, CLIMATE IN Crisis 80 (1990).

38. Peter Ciborowski, Sources, Sinks, Trends, and Opportunities, in THE
CHALLENGE OF GLOBAL WARMING 217 (Dean E. Abrahamson ed., 1989)[hereinaf-
ter Ciborowskil.

39. 42 U.S.C. § 7511(a)(1). The following table details the qualifications for
designation and when the NAAQS for ozone must be attained. For example, a
marginal non-attainment area has an ozone value of between 0.121 to 0.138
parts per million (“ppm”) and must comply with the NAAQS for ozone of 0.12
ppm by November 1993.

Area Classification Designated Value (ppm) Attainment Date
Marginal 0.121 to 0.138 : Nov. 1993
Moderate 0.138 to 0.160 Nov. 1996
Serious 0.160 to 0.180 Nov. 1999
Severe 0.180 to 0.280 Nov. 2005

Extreme 0.280 and above Nov. 2010
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region of New York is classified as a severe non-attainment
area,*® and has the third worst ozone pollution problem in the
United States.4! New York is required to meet a NAAQS for
ozone of 0.12 parts per million (ppm) by the year 2005.42 An
ozone standard of 0.12 ppm is attained “when the expected
number of days per calendar year with maximum hourly av-

erage concentrations above 0.12 ppm is equal to or less than
1.”43

In recognition of the damaging effects of ozone, the Act
added additional SIP provisions for ozone non-attainment ar-
eas.4¢ Additional requirements are imposed by classification
of ozone non-attainment areas.#® Each classification must
meet the requirements designated for that particular classifi-
cation, as well as the requirements for all of the classifica-
tions below it.#¢ For example, states containing extreme non-
attainment areas must submit an implementation plan that
not only meets the requirements set forth for extreme non-
attainment areas, but also those set forth for severe, serious,
moderate and marginal non-attainment areas.4” In addition,
the Act created an Ozone Transport Region (OTR) in the
northeastern United States, encompassing states from Vir-
ginia to Maine.“® Each state included within a transport re-
gion established for ozone reduction is required to submit a
SIP or revision not later than two years after the enactment
of the 1990 amendments.4® Areas within the OTR must also

Id.
40. Guide, supra note 32, at App. A27.
41. Prorosep Ozonk SIP, supra note 6, at 30.
42. 40 C.F.R. § 50.9 (1990).
43. Id.
44. 42 U.S.C. §§ 7511, 7511a-7511d.
45. Id. § 7511a.
46. Id. § 7511a(c), (d).
47. Id. § 7511a(e).

48. A single transport region for ozone was created comprising Connecticut,
Delaware, Maine, Maryland, Massachusetts, New Hampshire, New Jersey,
New York, Pennsylvania, Rhode Island, Vermont and Washington D.C. Id.
§ 7511c(a).

49. Id. § 7511c(bX1).

https://digitalcommons.pace.edu/pelr/vol11/iss2/11
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implement minimum control measures regardless of their
ozone designation.5°

B. NAAQS For Carbon Monoxide

In 1992, forty-two cities were in violation of the CAA’s
carbon monoxide (CO) standard.5? Carbon monoxide is a col-
orless and odorless gas which is a by-product of incomplete
fuel combustion in cars, buses and trucks.52 CO has a life
span of five months in the atmosphere.53 Mobile sources ac-
counted for seventy to ninety percent of CO emissions in
1987.5¢ Highway vehicles alone accounted for eighty percent
of CO emissions in the seven non-attainment counties in New
York in 1990.55 Severe health effects such as fetal damage,
heart attacks and lung damage may be caused by exposure to
CO,5¢ while high levels of CO can cause death by
asphyxiation.57

Carbon monoxide non-attainment areas are broken down
into two categories: moderate and serious.58 The five bor-

50. Id. § 7511c. In the November 15, 1992 SIP, states within the OTR must
include implementation plans for reasonably available control technology for
the control of volatile organic compounds. Id. § 7511c(b)(1XB). In addition,
metropolitan areas with a population of 100,000 or more must submit a compli-
ance statement regarding enhanced vehicle inspection and maintenance pro-
grams. Id. § 7511c(b)}(1XA). New York has included these requirements in its
November 15, 1992 SIP. Prorosep OzonEe SIP, Supra note 6, at 39, 42, 69, 94.

51. Guide, supra note 32, at App. A28. The New York Metropolitan area,
including parts of Long Island, is classified as a moderate non-attainment area
with a CO value between 12.7 and 16.4 ppm. Syracuse is designated as a mod-
erate non-attainment area with a CO value between 9.1 and 12.7 ppm. Id.; see
also 42 U.S.C. § 7511a.

52. Review, supra note 33, at 1900.

53. Ciborowski, supra note 38, at 216.

54. Id. Although mobile sources are the largest single source of CO dis-
charges, space heaters, refuse, agricultural burning and industrial processes
also contribute to CO levels. ProPosEp CARBON MONOXIDE SIP supra note 31,
at 9.

55. ProroseEp CarRBON Monoxipe SIP, supra note 31, at 11.

56. Review, supra note 33, at 1901.

57. Id.

58. 42 U.S.C. § 7512(a)(1). The following table defines the CO categories
and attainment deadlines.

Area Classification Designated Value (ppm) Attainment Date

Moderate 9.1-16.4 ~ Dec. 31, 1995
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oughs of New York City, as well as the counties of Nassau
and Westchester, are designated as moderate high non-at-
tainment areas with a CO value of 13.5 ppm.5° Thus, pursu-
ant to section 7512(a)(1) of the 1990 Act, New York must
meet the CO standard of 9 ppm by 1995.6° To achieve this
standard, New York must attain a CO level of 9 ppm for an
eight-hour average concentration, and a CO level of 35 ppm
for a one-hour average concentration.6! Both are not to be
exceeded more than once per year.

C. SIP Implementation

‘In New York, the CAA SIPs are designed and imple-
mented by the Department of Environmental Conserva-
tion (“DEC”).62 The DEC is aided by the SIP Coordinating
Council, a group of representatives from fifteen state
agencies.®3 Council membership includes local elected
officials and representatives from the Metropolitan Plan-
ning Organizations (“MPOs”).6¢¢ The SIP Coordinating
Council assists the DEC in both the development and
implementation of the SIPs.6® In addition, two advi-

Serious 16.5 and above Dec. 31, 2000
Id :

59. ProPosSeED CARBON MoNoXIDE SIP, supra note 31, at 36. The CO design
value of 13.5 ppm was based on air quality levels measured in 1988 and 1989.
Id. Non-attainment areas are designated according to their design values. Id.
at 15. “Design value methodology is derived from the statistical basis of the
NAAQS.” Id. Because the NAAQS for CO is 9 ppm and cannot be exceeded
more than once per year for a two year period, the design value for CO is the
“highest of the second annual high, monitored at a site during a two-year pe-
riod.” Id.

60. Guide, supra note 32, at App. A28.

61. 40 C.F.R. § 50.8.

62. Prorosep CarBON MonNoxipE SIP, supra note 31, at 17.

63. Id.

64. Id. at 17. Membership includes representatives from the following
agencies: DEC; the Department of Transportation (“DOT”); the Departments of
Agriculture and Markets, Economic Development, Health, Motor Vehicles; the
Public Service Commission; the Division of the Budget; the Energy Office; the
Energy Research and Development Authority; the Long Island Power Author-
ity; the Metropolitan Transportation Authority; the New York Power Authority;
the Office of General Services; and the Governor’s Office of Employee Relations.
Id. at 3.

65. Id. at 17.

https://digitalcommons.pace.edu/pelr/vol11/iss2/11
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1994] STATE IMPLEMENTATION PLAN 879

sory committees have also been created to assist the Co-
ordinating Council: the Metropolitan Advisory Group®é
and the New York Ozone Transport Region Advisory
Group.97

IV. State Implementation Plans

Each state with designated non-attainment areas under
the air quality standards must take steps to achieve NAAQS
attainment as expeditiously as practicable, but no later than
the statutory deadlines.5® To achieve attainment, each state
must submit to EPA a SIP for each pollutant with a desig-
nated NAAQS.8? SIPs contain measures the state will take to
reduce air pollution in order to attain the prescribed air qual-
ity standards.”® All measures must be fully adopted by the
state through regulations and must conform to the objectives
of the SIP and the Act.”! For a SIP to be enforceable, “it must
clearly spell out which sources or source types are subject to
its requirements and what its requirements are.”72

66. Id. at 3. The Metropolitan Advisory Group consists of representatives
from Nassau, Orange, Putnam, Rockland, Suffolk, and Westchester Counties;
the New York City Mayor’s Office of Transportation, Department of Environ-
mental Protection, Department of Transportation, and Planning Commission;
the Port Authority of New York and New Jersey; and the New York Metropoli-
tan Transportation Council. Id.

67. Id. at 4. The New York Ozone Transport Region Advisory Group con-
sists of representatives from the following groups: New York State Association
of Counties, Conference of Mayors, the Association of Towns, Niagara Frontier
Transportation Councils, Genesse Transportation Councils, Metropolitan Syra-
cuse Transportation Councils, the Capital District Transportation Committee,
Herkimer/Onondaga Comprehensive Transportation Council, Binghamton Met-
ropolitan Transportation Council, Glens Falls Transportation Council, Pough-
keepsie/Dutchess County Transportation Committee, Montgomery County
Board of Supervisors, Greene County Executive, and Jefferson County. Id.

68. 42 U.S.C. § 7511(a).

69. Id. § 7410(1).

70. The New York State SIP was designed through a cooperative effort be-
tween the Departments of Environmental Conservation, Transportation,
Health, Motor Vehicles, and Agriculture & Markets; the Division of the Budget;
Energy Office; and Metropolitan Transportation and Power Authorities, as well
as the New York Metropolitan Transportation Council and representatives
from Nassau, Orange, Putnam, Rockland, Suffolk and Westchester Counties.
See ProroseD OzoNE SIP, supra note 6, at 3.

71. Id. at 31.

72. 57 Fed. Reg. 13,498, 13,502 (1992) (to be codified at 40 C.F.R. § 52).

1
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EPA is required to review a state’s SIP to ensure that its
measures are adequate to achieve the NAAQS.73 If EPA does
not approve a state’s SIP for any area, the state must revise
the plan to correct the inadequacies.’ If the revision is not
approved by the EPA Administrator, or if the Administrator
finds that the state is not implementing the approved SIP
provisions, sanctions are imposed.?s

On November 15, 1992, New York State submitted to the
EPA a SIP for the attainment of the air quality standards for
ozone and carbon monoxide.”¢ On November 15, 1993, New
York State submitted a revised SIP for ozone, demonstrating
the achievement of the fifteen percent rate of progress re-
quirement.”” New York is required to submit its last revised
SIP on November 15, 1994.78

EPA identified eleven deficiencies in New York State’s
November 1992 SIPs? and considered New York’s enhanced
inspection and maintenance program, submitted in its No-
vember 1993 SIP, incomplete.®® New York has eighteen
months to cure any defects before sanctions are automatically
imposed.81

73. 42 U.S.C § 7410(k)(1)(B).

74. Id. § 7410(k)(5). See infra section IV.C. for a discussion of available
sanctions.

75. Id. § 7410(m). Section 7509(a) lists the circumstances under which
sanctions may be imposed. Section 7509(b) lists the sanctions available to the
Administrator, including the highway sanction, which prohibits the approval of
federal funding for any highway projects within a state. Id. § 7509(b)(1). See
infra section IV.C for a discussion of available sanctions.

76. 42 U.S.C. §§ 7410, 7511, 7511a, 7512a.

77. Id. § 7511a(b)(1). Also submitted was a plan developing an Operating
Permits Program pursuant to section 502. id. § 7661a(d).

78. Id. § 7511a(c)2).

79. On January 15, 1993, EPA found deficiencies in the following submis-
sions: emission statement, new source review, VOC RACT (reasonable avail-
able control technology), NOx RACT, stage II, enhanced I’M, vehicle miles
traveled measures, employer trip reduction, contingency measures, vehicle
miles traveled forecasted. United States Environmental Protection Agency,
Congressional Briefing on Upstate New York 55 (Apr. 19, 1993).

80. Letter from William J. Miszynski, Acting Region II Administrator,
United States Environmental Protection Agency, to Mario Cuomo, Governor,
State of New York 2 (Feb. 2, 1994).

81. 42 U.S.C. § 7509(a). See section IV.C for a discussion on sanctions.

https://digitalcommons.pace.edu/pelr/vol11/iss2/11
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A. General SIP Provisions

All SIPs must include general requirements pursuant to
section 7410(a)(2).82 This section includes provisions for
state monitoring and reporting of data on the ambient air
quality,®? periodic revisions of the SIP,8¢ and adequate con-
tingency plans.88

In addition, each state must submit: enforceable emis- .

sions limitations and other control measures, as well as
schedules and timetables for compliance;8¢ prohibitions
against emissions activity that will contribute significantly to
non-attainment, or will interfere with maintenance of
NAAQS;?7 and provisions ensuring that the state will have
adequate funding to carry out the implementation plan.s8

These provisions theoretically comprise the building
blocks toward attainment of the NAAQS. With set emissions
limitations, a state may project how much and what type of
pollutants may be emitted into the ambient air. Schedules
for compliance force the states to take adequate measures to
meet the NAAQS. The combination of stringent compliance
provisions with prohibitions against federally funded actions
which contribute to non-attainment of the NAAQS may force
states into a position of non-compliace or inaction.

B. Specific SIP Requirements

SIP requirements for ozone non-attainment areas vary
with the severity of ozone pollution. Each non-attainment
area must submit requirements for its designated level as
well as the level preceding it. For example, an ozone non-
attainment area designated as extreme must submit SIP pro-
visions for the marginal through extreme levels, while the
SIP for areas designated as moderate must only include pro-
visions for the marginal and moderate levels.

82. Id. § 7410(a)(2).

83. Id. § 7410(a)2)B)(), (ii).
84. Id. § 7410(a)2)(H).

85. Id. § 7410(a)(2)(G).

86. Id. § 7410(a)(2)(A).

87. Id. § 7410(a)(2)D)iXD).
88. Id. § 7410(a)(2)E).
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Marginal ozone non-attainment areas®® were to have in-
cluded in their November 15, 1992 SIP a comprehensive and
current inventory of actual emissions which accounted for
both mobile and stationary sources.?® Furthermore, owners
and operators of NOx or VOC stationary sources®! must pro-
vide the state with an actual emissions statement.?2 New
York requires all owners of air contamination sources to sub-
mit reports of measured emissions.?3 New York has complied
by providing an inventory of actual emissions of carbon mon-
oxide and ozone precursors of mobile sources.?¢ SIPs must
also include permit provisions for the construction and opera-
tion of every new or modified major stationary source within
marginal non-attainment areas.?s

Moderate areas® must include in their SIP’s the require-
ments for marginal areas, in addition to the requirements for
moderate areas. Each moderate SIP submission must re-
quire the implementation of reasonably available control
technology (RACT)?7 for sources of VOC.?8 EPA issues con-
trol technique guidance (CTG) documents to provide sugges-
tions to states regarding the RACT’s for selected industrial

89. Marginal ozone non-attainment areas have a designated ozone value of
0.121 to 0.138 ppm. See supra note 39 and accompanying text.

90. 42 U.S.C. § 7511a(a)(1).

91. These sources include petroleum refineries, dry cleaning facilities,
graphic art facilities and incinerators. D1v. oF AR RESOURCES, NEW YORK STATE
DeP't oF ENvTL. CONSERV., NEW YORK STATE IMPLEMENTATION PLAN FOR OZONE
56 (Nov. 1993) [hereinafter PLan For OzoNE].

92. 42 U.S.C. § 7511a(a)3)B)(i). Each stationary source must submit the
first emissions statement by 1993. Id.

93. N.Y. Comp. CopEs R. & REgs. tit. 6, § 202.1 (1992).

94. DEP'T oF ENvTL. CONSERV., DIv. OF AIR RESOURCES, NEW YORK STATE
IMPLEMENTATION PLAN FOR OzONE: MEETING THE 15% RATE oF PrROGRESs RE-
QUIREMENT App: (Nov. 1993).

95. 42 U.S.C. § 7511a(a)}2)C). See also N.Y. Comp. CopEs R. & REG. tit. 6,
§§ 201, 231 (1992).

96. Moderate areas have designated ozone values of between 0.138 and 0.16
ppm. See supra note 39 and accompanying text.

97. RACT is “the lowest emission limit that a particular source is capable of
meeting by the application of control technology that is reasonably available
considering technological and economic feasibility.” PrLan For OzoNE, supra
note 91, at xiii.

98. 42 U.S.C. § 7511a(b)(2).

https://digitalcommons.pace.edu/pelr/vol11/iss2/11

14



1994] STATE IMPLEMENTATION PLAN 883

sources.?® New York has enacted regulations mandating
RACT for non-mobile sources of VOC.190 The EPA, however,
noted deficiencies in two of New York’s regulations relating to
surface coating processes and graphic arts pollutants.10* In
response, DEC included proposed revisions to those regula-
tions in the 1990 SIP.102

In addition to RACT for VOC sources, moderate areas
must require all owners and operators of gasoline dispensing
systems to install gasoline vapor recovery systems.103 New
York has complied by implementing Stage I and II vapor re-
covery systems.1%¢ Gas dispensing stations in the New York
City metropolitan area with an annual throughput in excess
of 120,000 gallons may not transfer gasoline into storage
tanks unless the tanks are equipped with Stage I vapor col-
lection systems,195 on-site vapor control systems or an
equivalent system.1°6 Owners of gasoline dispensing sites
whose annual throughput exceeds 250,000 gallons may not
transfer fuel into a motor vehicle unless the site is equipped
with a Stage II vapor collection system.107

Presently, most of the New York City metropolitan area
is in compliance with Stage I and II requirements as man-
dated in the 1984 SIP.198 There are, however, areas in New

99. Review, supra note 33, at 1866.

100. New York presently regulates architectural surface coatings, surface
coating processes, petroleum and volatile organic liquid storage facilities, phar-
maceutical and cosmetic manufacturing processes and graphic arts. See N.Y.
Comp. Cones R. & REgs. tit. 6, §§ 205, 228, 229, 233, 234 (1992).

101. Prorosep OzoNE SIP, supra note 6, at 39.

102. Id. at 74-75.

103. 42 U.S.C. § 7511a(b)3).

104. See N.Y. Comp. CopEs R. & REgs. tit. 6, § 230 (1992).

105. A Stage I vapor collection system forces gasoline vapors from a tank
into a “vapor-tight holding system or vapor control system through direct dis-
placement by the gasoline being loaded.” Id. § 230.1(b}(7).

106. A vapor control system prevents “emissions to the outdoor atmosphere
from exceeding 4.7 grains per gallon (80 grams per 1,000 liters) of petroleum
liquid loaded.” Id. § 230.1(b)(10).

107. Id. § 230.2(c). A Stage II vapor collection system is a system where at
least ninety per cent of the “gasoline vapors that are displaced or drawn from a
vehicle fuel tank during refueling are removed to a vapor-tight holding system
or vapor control system.” Id. § 230.1(b)8).

108. Proprosep Ozonk SIP, supra note 6, at 78.
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York State that have recently been designated severe non-
attainment areas.1?® New York proposes to amend its regula-
tions to require all gasoline dispensing facilities with an an-
nual tank throughput in excess of 120,000 gallons to install
both Stage I and II systems.11© Furthermore, gasoline deliv-
ery trucks servicing the newly designated areas will also be
required to install vapor recovery piping and to pass annual
vapor tightness tests.111 -

In addition to the SIP requirements for marginal and
moderate areas, the November 15, 1992 SIP focuses attention
on the need for serious ozone non-attainment areas to in-
crease their regulation of motor vehicles. An enhanced vehi-
cle inspection and maintenance (I/M) program providing for a
reduction in hydrocarbon and NOx (ozone precursors) emis-
sions must be implemented in urban areas with populations
of 200,000 or more.'’2 Metropolitan statistical areas with
populations of 100,000 or more and areas within the OTR
must also implement enhanced I/M programs.!}3 In New
York State, this requirement affects the five boroughs of New
York City, as well as Nassau, Suffolk, Westchester, Rockland,
Orange, and Putnam Counties.114

The New York City metropolitan area is presently oper-
ating a basic I/M program that was amended in 1990.11% This
program applies more stringent CO and HC (hydrocarbon)
emissions standards to heavy duty gas vehicles made in 1979
and later.116 It also requires new exhaust analyzers for light
duty vehicles.’'” The enhanced program must be imple-

109. Id. Seven towns in Orange County have been designated as severe
ozone non-attainment areas. Id.

110. Proprosep OzoNe SIP, supra note 6, at 78-79.

111. Id. at 79.

112. 42 U.S.C. § 7511a(c)(3).

113. ProroseDp OzoNE SIP, supra note 6, at 43.

114. Id.

115. N.Y. Comp. Copes R. & REGs. tit. 6, § 217-2 (1992). See also PROPOSED
OzoNE SIP, supra note 6, at 36.

116. Proprosep OzoNE SIP, supra note 6, at 36.

117. Hd.
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mented by January 1996, with phase-in of the program to be-
gin in January 1995.118

EPA promulgated final regulations regarding require-
ments for enhanced I/M programs on November 5, 1992.119
Pursuant to the EPA guidelines, the enhanced I/M program
is applicable to all 1968 and later model light duty vehicles
and trucks rated up to 8,000 pounds Gross Vehicle Weight
Rating.12¢ The EPA guidelines call for states to adopt the
IM240 test, which is a centralized testing program of auto
emissions.’2!’ New York State will be adopting this
program.122

In addition to implementing enhanced I/M programs,
states must also implement a Clean Fuel Vehicle program by
mid-1994.123 An alternative plan may be implemented, if the
state can demonstrate long-term reductions in ozone-produc-
ing and toxic air emissions equal to those which would have
been achieved under the Clean Fuel Vehicles program.i24
New York chose an alternative program by adopting the Cali-
fornia New Low Emission Vehicle (LEV) standards as part of
its new motor vehicle emissions control program.125 The LEV

118. Id. at 43.

119. Id. at 43-46. The EPA requires an enhanced I/M program to include:
centralized testing, exhaust emissions standards of 1.2% CO and 220 ppm HC
on 1981-1985 model year vehicles, visual inspection of catalyst and fuel inlet
restrictors on all models later than 1984, and road testing of at least .5% of the
subject vehicle population. Id. at 44-45.

120. Id. at 44.

121. Id.

122. Revisions to 6 N.Y. Comp. Codes R. & Regs. tit. 6, § 217 are currently
being promulgated to include regulations adopting the IM240 test.

123. Id. § 7511a(c)(4). A clean fuel vehicle is a vehicle that meets the appli-
cable clean fuel vehicle emissions standards set forth for that particular model.
Id. § 7581(7). Emissions standards were to be promulgated by EPA in 1992. Id.
§ 7582(a). Emission standards are expressed in grams per mile (gpm). For
light-duty trucks, beginning with model year 1996, the 50,000 mile standard for
CO is 3.4 gpm. To classify as a clean-fuel vehicle, a light-duty truck cannot
emit more than 3.4 gpm per 50,000 miles. Id. § 7583(a)(1). States may “opt-
out” of this program provided that the state expressed its intention to exercise
this option by November 15, 1992. New York has chosen to reserve its right to
opt-out of the program. Proprosep OzoNE SIP, supra note 6, at 47.

124. Id. § 7511a(cX4XB).

125. N.Y. Comp. CopEs R. & REgs. tit. 6, § 218-1 (1992). See also PROPOSED
Ozone SIP, supra note 6, at 41-42.
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program applies to 1993 motor vehicle models and is expected
to provide for reductions of non-methane organic compounds
(NMOC’s), NOx and CO emissions.126

Severe ozone non-attainment areas are also required to
concentrate on altering transportation use. As previously
mentioned, transportation emissions are currently the larg-
est contributor to air pollution. In 1990, highway vehicles
alone accounted for eighty percent of all CO emissions in the
non-attainment counties.12? New York’s requirement to alter
the way it uses its motor vehicles may prove to be the most
invasive requirement of the Act.

Severe non-attainment areas must offset any growth in
emissions from growth in vehicle miles traveled (VMT).128 To
do this, states must adopt transportation control measures
(TCM) that will decrease the total number of VMT.22¢ Gui-
 dance regarding the emission reduction potential of a given
TCM is to be provided by EPA.13° However, EPA has yet to
publish the guidelines and, as a result, deferred the adoption
of TCMs until the next SIP submission on November 15,
1993.131

To reduce VMTSs, states in severe ozone non-attainment
areas may be required, as part of their TCMs, to implement
employer trip reduction programs (ETR).132 Employer ETR
programs require employers of 100 or more persons to in-
crease the average passenger occupancy per vehicle by not
less than twenty-five percent.133 This provision applies only
ta vehicles used to commute to and from the workplace, and

126. Proprosep OzoNE SIP, supra note 6, at 41-42.

127. Prorosep CarBoN MonoxiDE SIP, supra note 31, at 11.

128. 42 U.S.C. § 7511a(d)(1)XA). Plans developed to offset growth in VMT
are typically found in the state/cities transportation implementation plan (TIP).

129. Id.

130. Prorosep QzoNEe SIP, supra note 6, at 51. Pursuant to section 7408,
EPA is to issue guidance regarding the emission reduction potential of TCM’s.
Potential TCM’s that EPA is to consider include improvements to public trans-
portation, trip reduction ordinances, and the use of high occupancy vehicle
lanes and vehicle limitations in downtown areas. 42 U.S.C. § 7408(f)(1)(A).

131. Prorosep OzoNnE SIP, supra note 6, at 52. As of this writing, TCM
guidelines for 1993 have not been published.

132. 42 U.S.C. § 7511a(d)(1)(B).

133. Id.

https://digitalcommons.pace.edu/pelr/vol11/iss2/11
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must be in accordance with EPA guidance.13¢ Employers
must submit a compliance plan within two years after the
SIP revision is submitted, and must demonstrate compliance
no later than four years after submission.135 The ETR is ap-
plicable to the five boroughs of New York City, as well as the
counties of Nassau, Suffolk, Rockland, Westchester and parts
of Orange.13¢ Governor Cuomo submitted legislation regard-
ing an employer trip reduction enabling program on January
8, 1992.137 This legislation, however, was not enacted.138
Public hearings were held, however, on adopting an ETR pro-
gram in January 1994.139

In order for affected employers to complete their reduc-
tion plans by 1994, New York is currently establishing aver-
age vehicle occupancy (AVO) zones and target values as part
of its November 15, 1992 SIP.149° New York is anticipating
two AVO zones: one for New York City, and one for the sur-
rounding suburbs.14l The target AVO value for New York
City is 4.18, and the target value for the suburbs is 1.42.142
This means that every employer of over 100 people must
guarantee that each car commuting to and from work will
contain an average of 4.18 people in New York City, and 1.42
people in the suburbs.143

134. Id.

135. Id.

136. Proprosep OzonE SIP, supra note 6, at 54.

137. Id. at 55. The bill requires the Commissioner of Transportatmn to pro-
mulgate regulations in conformity with the 1990 Act. The regulations must in-
clude a requirement that employers submit compliance demonstration reports.
Id.

138. Id. If this legislation is not adopted each city will be asked to adopt
necessary local ordinances. Id.

139. AssemMBLY COMMITTEE ON ENVIRONMENTAL CONSERVATION (Jan. 20,
1994). STATEMENT OF LANGDON MaRsH, ExEcUuTIVE DEPUTY COMMISSIONER OF
THE DEeP'T oF EnvTL. CONSERV..

140. Proprosep OzonEe SIP, supra note 6, at 56.

141. Id. This includes Nassau, Rockland, Suffolk, Westchester and part of
Orange Counties. Id.

142. Id.

143. These target AVO values require an increase in passenger occupancy by
twenty-five per cent in New York City and between fourteen and thirty-three
per cent in the suburbs. Id.
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C. Sanctions

Sanctions against a state may be assessed under the
Clean Air Act if: 1) the state fails to timely submit an imple-
mentation plan; 2) the Administrator disapproves a plan for
not complying with the general criteria for plan submissions;
or 3) the Administrator finds that any requirement specified
in the plan is not being implemented.14¢ The state has eight-
een months in which to cure any existing defects.246 If the
defect is not corrected, the Administrator may choose one of
two available penalties.146¢ The sanctions available to the Ad-
ministrator are found in section 7509(b).147 The Administra-
tor may choose to withhold the approval of any grants for any
projects other than those designed to improve highway safety
or reduce vehicle miles travelled, or he may choose to require
states to offset emissions by a ratio of two to one.14® If the
defects have not been corrected within six months after the
first penalty has been levied, the second penalty is automati-
cally imposed.14?

The Act also contains an exception to the general rule
that there shall be no withholding of funds for safety projects.
Funding can not be withheld for the implementation of pro-
grams designed to reduce mobile source emissions.1¢ Trans-
portation control measures such as improvements to public
transportation, the construction of high occupancy lanes and
employer trip reduction programs all are designed to reduce
emissions from mobile sources. Therefore, the CAA does not
prohibit the Administrator from approving such programs,
even though the state may be deficient in other areas.5!

144. 42 U.S.C. §§ 7509(a), 7410(k) (emphasis added).
145. Id. § 7509(a).
146. Id.
147. Id. § 7509.
148. Id. § 7509(b)2).
149. Id.
150. Id. § 7509(b)(1X(B).
151. The following programs may be approved regardless of whether the
state is subject to section 7509 sanctions:
(i) programs that enhance public transit;
(ii) construction of high occupancy vehicle or bus lanes;

https://digitalcommons.pace.edu/pelr/vol11/iss2/11
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The 1990 amendments reduce the Administrator’s dis-
cretion to impose sanctions.!'2 Previously, the imposition of
sanctions was an unreviewable “judgment call” left to the dis-
cretion of the Administrator.153 The amendments, however,
added mandatory language that restricts the Administrator’s
discretion: “[Ulnless such deficiency has been corrected
within 18 months after the finding, . . . one of the sanctions
referred to in subsection (b) . . . shall apply . . . .”15¢ Now,
sanctions may be imposed not only for failures unrelated to
transportation or mobile sources, but also for both planning
and implementation failures.155

In the EPA’s February 2, 1994 letter to New York State
informing the state of deficiencies in its November 1993
SIPs,156 EPA advised the state of its potential liability under
the Act’s sanction provision.'5?” EPA specifically informed
New York that the sanctions clock began the date the letter
was issued.158

V. Conformity

Conformity under the CAA is a somewhat vague and
amorphous concept. The Act states that:

[n]o department, agency or instrumentality of the Federal
Government shall engage in, support in any way or provide
financial assistance for, license or permit, or approve, any
activity which does not conform to an implementation plan

(iii) employer plans designed to reduce employee “work-trip-related
vehicle emissions;”
(iv) special parking for high occupancy vehicles; and
(v) programs that limit vehicle access to downtown areas.
Id.

152. Guide, supra note 32, at 16.

153. Id.

154. 42 U.S.C. § 7509(a) (emphasis added).

155. Guide, supra note 32, at 16.

156. See supra note 79 and accompanying text.

157. Letter from William J. Miszynski, Acting Region II Administrator,
United States Environmental Protection Agency, to Mario Cuomo, Governor,
State of New York 2 (Feb. 2, 1994).

158. Id.
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after it has been approved or promulgated under section
7410159 of this title.160

Conformity in the Act is defined as:

(A) conformity to an implementation plan’s purpose of
eliminating or reducing the severity and number of viola-
tions of the national ambient air quality standards and
achieving expeditious attainment of such standards: and
(B) that such activities will not —
(i) cause or contribute to any new violation of any
standard in any area;
(ii) increase the frequency or severity of any existing
violation of any standard in any area; or
(iii) delay timely attainment of any standard or any
required interim emission reductions or other mile-
stones in any area.161

Thus, a state cannot receive federal financial assistance for,
or approval of, projects that do not conform to its approved
implementation plan.162 Any activity that causes or contrib-
utes to a new violation of any standard, increases the fre-
quency or severity of any existing violation, or delays timely

159. Section 7410 of the Act requires states to formulate and submit state
implementation plans. 42 U.S.C. § 7410.

160. 42 U.S.C. § 7506(c). Transportation Implementation Plans (“TIPs”)
must also meet conformity requirements. Federal agencies must not “approve,
accept or fund any transportation plan, program or project unless such plan,
program or project has been found to conform to any applicable implementation
plan in effect under this Act.” Id. § 7506(c}(2). Transportation plans or pro-
grams cannot be adopted by an MPO or found to satisfy the conformity require-
ments unless the expected emissions from such plan “are consistent with
estimates of emissions from motor vehicles contained in the applicable imple-
mentation plan.” Id. MPOs may also not adopt or approve of transportation
improvement plans unless it determine that such plan “provides for timely im-
plementation of transportation control measures consistent with schedules in-
cluded in the applicable implementation plan.” Id. § 7506 (c)(2)(A).

161. 42 U.S.C. 7506 (c)(1XA), (B).

162. 42 U.S.C. § 7506(c). Limitation on financial assistance has been inter-
preted to represent only a withholding of federal funding, thereby affecting only
federally approved or assisted projects. UNITED STATES ENVIRONMENTAL Pro-
TECTION AGENCY & UNITED STATES DEPARTMENT OF TRANSPORTATION, GUIDANCE
For DETERMINING CONFORMITY -OF TRANSPORTATION PLANS, PROGRAMS AND
Prosects wiTH CLEAN AIR AcT IMPLEMENTATION PLANS DURING PHASE 1 OF THE
INTERIM PERIOD 7 (1991).
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attainment of any standard is not considered to be in con-
formity with a state’s approved implementation plan.163

Conformity is determined based upon review of a state’s
most recent emissions estimates.1®¢ Each state is to report
actual and projected emissions from mobile and stationary
sources every three years to ensure that attainment will not
be delayed due to increased emissions.165 If estimated emis-
sions from federal actions increase emissions beyond pro-
jected emissions thereby delaying attainment, the federal
action will not be said to conform to an approved implementa-
tion plan.

The EPA and the Federal DOT are required to promul-
gate regulations to guide states in the preparation of con-
formity revisions to their SIPs.1¢6 The final regulations for
general conformity were published on November 30, 1993.167
Final regulations pertaining to transportation plans were
published on November 24, 1993.168

Conformity is imposed solely on federal agencies; Fed-
eral agencies can not “support in any way” nonconforming ac-

163. 42 U.S.C. § 7506(c)1)(B)i)-(iii).

164. Prorosep OzonE SIP, supra note 6, at 61.

165. 42 U.S.C. § 7511a(a)1).

166. Id. § 7506(C)4).

167. 58 Fed. Reg. 63,214 (1993).

168. 58 Fed. Reg. 62,188 (1993). Regulations for general and transportation
conformity were late. The unavailability of final conformity guidelines delayed
conformity determinations thereby delaying implementation of the SIP, this de-
lay may effect a state’s ability to conform with the Act.

The EPA has missed five deadlines that are crucial to states’ compliance
with the Act’s transportation planning requirements. Legal Action Threatened
Against EPA, DOT, BuLLETIN (Surface Transp. Pol’'y Project, Washington,
D.C.), Apr. 23, 1992, at 2. The missed deadlines include: Transportation and
Air Quality Planning Guidance, due August 1991; Enhanced Vehicle Inspection
and Maintenance Regulations, Employer Trip Reduction Program, Transporta-
tion Control Measures Guidance and Final Conformity Guidelines, all due No-
vember 15, 1992. Id. The Honorable Henry Waxman, co-author of the 1990
Amendments, cited thirty-five statutory violations of the Act and declared to
the administrator his intent to sue EPA as a citizen under the Act’s citizen suit
provision. Id.

The delay in promulgation of final conformity guidelines forced states to
delay the implementation of transportation planning. Continued delays will re-
sult in the failure to attain air quality standards by the statutory deadline.

23



892 PACE ENVIRONMENTAL LAW REVIEW  [Vol. 11

tivities.162 EPA has liberally interpreted this language and
thus requires indirect exclusive emissions to be included in
the agencies’ determination of conformity.1?? Indirect exclu-
sive emissions, which are increased emissions incurred due to
the actual construction and subsequent use of the project?!
that are reasonably foreseeable,2’2 must be identified at the
time the conformity determination is made.173

The following federal actions are subject to conformity
under the indirect exclusive emissions definition: (1) pro-
scribed burning activities by federal agencies; (2) private ac-
tions on federal land pursuant to an approval, permit or
leasing agreement; (3) direct emissions from Army Corps of
Engineers permit actions;'’¢ (4) expansion to wastewater
treatment plants; (5) construction of federal buildings; (6)
leasing of mineral rights; (7) actions taken on federal lands or
federal facilities.1”> Federal agencies do not have to consider
activities associated with disposal or leasing of property due
to military closures and NPDES permits issued pursuant to
the Clean Water Act.176

Conformity also only applies to federal activities. EPA
defines a federal activity as any activity a federal agency en-
gages in or supports in any way either by financial assist-
ance, permits, licenses or approvals. All proposed actions
which require federal permits or approvals, however, are not
federal activities: “[wlhere the Federal action is a permit, li-
cense, or other approval for some aspect of a nonfederal un-

169. 42 U.S.C. § 7410.

170. 58 Fed. Reg. 63,214, 63,218 (Nov. 30, 1993).

171. Id. at 63,225. For example, federal agencies would include the emis-
sions associated with the actual construction of a highway plus the increased
vehicle travel to and on the highway.

172. Id. Emission estimations described in NEPA documents are considered
reasonably foreseeable.

173. Id.

174. Permits issued for the dredging and filling of navigable waters are is-
sued by the Army Corps of Engineers pursuant to section 404 of the Clean
Water Act. See 33 U.S.C. § 1344 (1988).

175. 58 Fed. Reg. 63,214, 63,223 (1993).

176. Id. at 63,223-63,224. NPDES permits are National Pollution Discharge
and Elimination System issued pursuant to section 402 of the Clean Water Act.
33 U.S.C. § 1342 (1988).
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dertaking, the relevant activity is the part, portion, or phase
of the nonfederal undertaking that requires the Federal per-
mit license or approval.”7? Thus, conformity does not re-
quire the federal government to consider all emissions
associated with a predominantly nonfederal project where its
only participation is the granting of permits or approvals.
Conformity only requires consideration of the emissions re-
lating to the permit or approval. EPA’s definition of federal
action helps bring conformity into reality by limiting what
emissions agencies must consider. If the agency had to con-
sider all of the emissions, more projects would be rejected and
the conformity determination would take more time.

EPA has defined the scope of conformity determinations
to include federal activities in both nonattainment and at-
tainment areas.1’® EPA proposes to apply conformity proce-
dures only to those attainment areas whose air quality is
approaching nonattainment.17?

Federal actions can escape the conformity requirement
in two ways. First, if the estimated emissions falls within the
De Minimis Emission exclusion, no conformity determination
is required.18¢ EPA included this exception to lessen the bur-
den of conformity and assure that major federal actions are
adequately addressed. Second, the conformity regulations
consider several situations where conformity is presumed.181
These situations include response actions under CERCLA,182
sewage treatment works projects under the CWA, temporary
federal actions in response to emergencies, and research and

177. 58 Fed. Reg. 63,227.

178. Id. EPA intends to promulgate separate conformity regulations for at-
tainment areas.

179. Id.

180. Id. at 63,228. De minimis levels are based on the CAA’s major station-
ary source definitions. Ozone levels range from 10 to 100 tons per year (VOC
and NOx) depending on the level of nonattainment. For lead, the de minimis
level is 25 tons per year. Id. at 63,228-63,229.

181. Id. at 13,850, 63,229.

182. Comprehensive Environmental Response Compensation and Liability
Act (“CERCLA") is a comprehensive remedial Act designed to expediently re-
spond to releases of hazardous substances. 42 U.S.C. §§ 9601-9675.
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investigation activities where no environmental detriment
will occur.183

States must adopt enforcement provisions which will
make mitigation measures necessary for conformity determi-
nations.18¢ Written mitigation measures must be submitted
by project sponsors prior to a conformity determination.!85
EPA can enforce the mitigation commitments against the
project sponsor.18¢ In addition, within one year of the publi-
cation of the final conformity regulations, states are required
to adopt conformity requirements, consistent with the final
conformity regulations, in their SIP.187 Once such require-
ments are included in a state’s SIP, it becomes enforceable by
the state, federal agencies and citizen suits.188

The federal agency must provide EPA and state and local
agencies 30 days notice of the proposed federal action.1®® In
addition, the federal agency must also provide the same enti-
ties with 30 days notice after making a final conformity de-
termination.1®© Public participation is available during the
draft conformity stage.191 At least 30 days must be provided
for written public comments.’92 The federal agency must
make public its final conformity decision.93

The conformity requirement of the Act may be the deter-
minative factor with regard to every action the state takes
that may effect air quality. A state’s goal is to achieve the air
quality standards as expeditiously as practicable, but no later
than the statutory deadline. A state must take into consider-
ation the effects a proposed project may have on the state’s
compliance with air quality standards. For example, if a pro-
posed highway or building project will increase air pollutant

183. Id.

184. Id. at 63,235.
185. Id.

186. Id.

187. Id. at 63,247, 63,237 (to be codified in 40 C.F.R. pt. 51, subpart W).
188. Id. at 63,235.
189. Id. at 63,236.
190. Id.

191. Id. at 63,251.
192, Id.

193. Id.
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emissions, the project may not be undertaken since it will not
be considered a reasonable step toward the state’s goal. If a
state is not in conformity with the Act, there will be adverse
consequences. The non-conforming state will be in violation
of the Act, and federal funding will not be available for future
projects. In addition, a citizen suit to compel conformity, as
well as sanctions administered by EPA, may also be initiated
against the state.

A. Funding Under the CAA

There are several sources of funding for transportation
planning, and all may be denied on the basis of non-conform-
ity. The EPA is authorized to distribute grants of up to three-
fifths of the cost of implementing transportation control pro-
grams to air pollution control agencies.1®¢ Funding under
this program, however, is unlikely to be appropriated due to
the federal deficit and other budgetary constraints.195

The Intermodal Surface Transportation Efficiency Act of
1991 (ISTEA) is the main source of federal funding for state
transportation control planning.1®6 ISTEA functions as a
“currency vehicle” to help support CAA undertakings.19? The
EPA has stated that state and local officials should consider
use of ISTEA funds as part of the multi-modal transportation
planning/programming process.198 MPOs allocate these
funds among long-range transportation plans. In order for
these funds to be available, however, the conformity require-
ments of the Act dictate that the projects designated by the
MPOs to receive such funding must conform to the SIP and
the Act. Once this criteria is met, funding under ISTEA is
distributed according to each state’s share of non-attainment
area population, weighted by pollution severity.199

194. 42 U.S.C. § 7405(a).

195. Guide, supra note 32, at 14. A state may also allocate its own funds for
projects.

196. Intermodal Surface Transportation Efficiency Act of 1991, Pub. L. No.
102-240, 105 Stat. 1914 (codified as amended at 49 U.S.C. § 101).

197. Guide, supra note 32, at 14. B

198. See 58 Fed. Reg. 145 (1993) (codified at 23 C.F.R. § 140.301).

199. Guide, supra note 32, at 14. A 0.5% minimum apportionment is guar-
anteed to each state. Id.
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ISTEA has authorized $156 billion for surface transpor-
tation for the fiscal years 1992 through 1997.20¢ Within IS-
TEA, there are four main programs from which funds can be
allocated to the states. The National Highway System (NHS)
program was established to provide an interconnected system
of principal arterial routes.20?! Twenty-one billion dollars
have been allocated to the NHS for the fiscal years 1992
through 1997,202 and are to be spent on highway transporta-
tion improvements.2°3 Up to fifty percent of the NHS funds a
state receives may be transferred to support other transpor-
tation needs such as mass transit.204

ISTEA also created the Surface Transportation Program
(STP). This program has been allocated $23.9 billion20% to
provide block-type funding for highway or transit capital
projects.2°6 The STP funds have broader application than the
NHS funds because the STP funds can initially be allocated
for mass transit facilities, thereby avoiding the transfer of
funds from other projects.207

Transportation control methods are directly funded by
the Congestion Mitigation and Air Quality Improvement Pro-

200. Stephen L. Kass & Michael B. Gerrard, Clean Air, ISTEA and New
York Transportation, N.Y.L.J., June 29, 1992, at 3. It is estimated that New
York will receive $11.9 billion, to be proportioned equally among highway and
mass transit needs. Id.

201. Intermodal Surface Transportation Efficiency Act, Pub. L. No. 102-240,
1991 U.S.C.C.A.N. (105 Stat.) 1914, 1923.

202. Id. at 1918-19.

203. Id. at 1925. Specifically, funds are to support construction, reconstruc-
tion resurfacing or rehabilitating of highway segments, operational improve-
ments, highway safety improvements, transportation planning, start-up costs
for transportation managing, carpool and vanpool projects, and bicycle and pe-
destrian walkways. Id.

204. Id. “ ‘Flexibility’ refers to the availability of funds for all modes of trans-
portation, including transit and nonmotorized transportation projects, and the
availability of some transit capital funds to road projects.” Planning, Flexibility
Focus of Interim Guidance, BULLETIN (Surface Transp. Policy Project, Washing-
ton, D.C.), Apr. 23, 1992, at 1.

205. Twenty-three billion dollars has been allocated to STP for the fiscal
years 1992 to 1997. Intermodal Surface Transportation Efficiency Act, Pub. L.
No. 102-240, 1991 U.S.C.C.A.N. (105 Stat.) 1914, 1919.

206. Id. at 1927. See also 58 Fed. Reg. 145 (1993).

207. Intermodal Surface Transportation Efficiency Act, Pub. L. No. 102-240,
1991 U.S.C.C.AN. (105 Stat.) 1914, 1927.
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gram.208 Under this program, $5.9 billion is available for
state allocation for fiscal years 1992 through 1997.20° Fund-
ing will be allocated to the states only if the proposed project
is likely to contribute to the attainment of air quality stan-
dards, or is part of an approved SIP.21° No funds will be pro-
vided for the construction of additional single occupancy
vehicle lanes.211

Finally, the Interstate Maintenance Program (IMP)
makes available $17 billion for preventive maintenance on in-
terstate roads as well as for the reconstruction of bridges, in-
terchanges and over-crossings along interstate routes.
However, these funds may not be used for the construction of
new travel lanes, other than high occupancy vehicle lanes or
auxiliary lanes.212

The funding programs under ISTEA all center around
CAA concerns and are subsequently dependent on a state’s
compliance with the Act’s substantive requirements. MPOs
and other transportation planners have a difficult task ahead
of them. Not only may non-conforming states be limited in
highway or mass transit systems planning, they may also be
limited in other areas of growth. The Act requires that all
federally funded construction projects, whether highways,
government buildings or private construction,213 conform to
the Act and the SIP. A state will not be able to support a
building or roadway construction project if it postpones at-
tainment of the national ambient air quality standards be-
yond the attainment deadline. In light of the current state of
the economy, states may find this to be a debilitating
requirement.214

208. Id. at 1932-33.

209. Id. at 1919.

210. Id.

211. Id.

212. Id. at 1934.

213. Private construction must be federally funded to be subject to the Act,
such as federal funding to build low coest housing.

214. Although funding under ISTEA may seem plentiful, it is only a fraction
of what is needed. Therefore, states like New York cannot afford to be denied
any ISTEA funds.
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B. Enforcement: General Citizen Suit Provisions

Non-conformity may lead to civil or criminal actions
against a state.2!5 The citizen suit is a forceful tool that has
the potential for frequent use under the Act. The 1990
amendments enhanced the citizen suit provisions, thereby
granting citizens greater access to judicial redress.

The Act authorizes civil suits against: 1) any “person . . .
who is alleged to have violated . . . or to be in violation of (A)
an emission standard or limitation . . . or (B) an order issued
by the Administrator or a State with respect to such a stan-
dard or limitation;” 2) the Administrator of EPA for failure to
perform a mandatory duty under the Act; or 3) any person
who constructs or proposes to construct any new or modified
major stationary emissions source without a permit or in vio-
lation of a permit.2’®¢ To bring a claim under the “emission
standard or limitation” provision, a plaintiff must allege a vi-
olation of “a specific strategy or commitment in the SIP and
describe, with some particularity, the respects in which com-
pliance with the provision is deficient.”2!? A citizen suit to
enforce a NAAQS cannot be maintained under section 7604
because an air quality standard is not included within the
definition of an “emission standard or limitation.”218 There-
fore, a claim against the state arising under section 7604
must allege a violation of a SIP commitment.

215. See generally 42 U.S.C. §§ 7604, 7413. It is interesting to note that
EPA may bring an action for failure to comply if the state is not enforcing its
SIP requirements. Actions against private individuals are not covered in this
article.

216. 42 U.S.C. § 7604(a)(1). Plaintiffs must provide the defendant with a
sixty-day notice of intent to commence an action in United States district court.
Id. § 7604(b)(1)(A).

“Emission standard or limitation” is broadly defined to encompass “a sched-
ule or timetable of compliance, emission limitation, standard of performance or
emission standard,” a “control or prohibition respecting a motor vehicle fuel or
fuel additive,” or any “condition or requirement under an applicable implemen-
tation plan relating to transportation control measures, air quality mainte-
nance plans,” or requirements relating to ozone protection or permits. Id.
§ 7604(f).

217. Coalition Against Columbus Ctr. v. New York, 967 F.2d 764, 769 (2d
Cir. 1992) (quoting Council of Commuter Orgs. v. Metropolitan Transp. Auth.,
683 F.2d 663, 670 (2d Cir. 1982)).

218. Id. at 769-70.
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A citizen suit against the city of New York was defeated
in Coalition Against Columbus Center v. New York,2'° in
which the plaintiffs were residents and local business owners
from the Columbus Circle area of Manhattan. The City of
New York sold three and a half acres of land to developers
who proposed a project that would replace the New York Coli-
seum and a twenty-six story office building with a seventy
floor residential, office and retail building and a new parking
garage.220 The plaintiffs alleged violations of section 3.6(A) of
New York State’s 1984 SIP,221 which required mitigation
measures to be implemented in the event that a proposed
project’s Environmental Impact Statement (EIS) identified a
violation or exacerbation of the carbon monoxide standard.222
The project’s EIS estimated that the carbon monoxide level
would reach 12.9 ppm in 1993 without the project, and 13.3
ppm within the project.223

The court determined that section 3.6(A) was specific
enough to be considered a condition or requirement of a SIP
within the meaning of “emissions limitations and stan-
dards.”22¢ Furthermore, the court held that section 3.6(A) did
not merely restate the NAAQS, but made a commitment to
take affirmative steps to achieve the NAAQS and reduce air

219. 967 F.2d 764 (2d Cir. 1992).

220. Id. at 766.

221. Id. at 768. Although the 1990 amendments were in effect, New York
was not required to submit a revised SIP until November 15, 1992. Id. at 772.
Until that time, the Act contained a savings clause which declared that any
approved existing SIP commitment would remain in effect until a subsequent
SIP revised or repealed the commitment. 42 U.S.C § 7410(n)(1).

222, 967 F.2d at 767.

223. Id. at 768. The district court held that the proposed project had “no
legally cognizable effect on [the] carbon monoxide emissions at the site.” Coali-
tion Against Columbus Ctr. v. City of New York, 769 F. Supp. 478, 484
(S.D.N.Y. 1991). When determining the legal emission effect, EPA uses a
rounding method whereby integers with fractional parts of .5 ppm or greater
are rounded up. Id. See also 40 C.F.R. § 50.8(d). Here, the 12.9 ppm of CO
without the project area had a legal emissions effect of 13 ppm, and the 13.3
ppm within the project area had a legal emissions effect of 13 ppm. Therefore,
no legal emissions effect occurred. 769 F. Supp. at 484; see also 40 C.F.R.
§ 50.8(d). .

224. 967 F.2d at 771.
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pollutant emissions.225 The plaintiffs had authority to sue
under section 7604 of the Act because they alleged a violation
of a transportation control measure which fell within the
broad definition of “emissions standard or limitation.”226

The plaintiffs, however, did not prevail because the court
gave an equally broad reading to the Act’s requirements. The
State undertook an area-wide control program to control and
mitigate CO emissions.22”7 As part of this program, the State
relied on the Traffic Congestion and Pollution Relief Study
(Traffic CPR), sponsored by the New York City Department
of Transportation.228 This study was designed to identify ar-
eas within New York City that exceeded the CO standard.22?
The plaintiffs contended that this study did not satisfy sec-
tion 3.6(A).23° In particular, the study itself was two years
behind schedule and did not mandate implementation of any
mitigation plans.231

Although the trial court held that the State’s actions
were insufficient under section 3.6(A),232 the Court of Ap-
peals found that the City did not fail to fulfill its commitment
under section 3.6(A).233 The court noted that the City must
make efforts to ensure compliance with the NAAQS as expe-

225. Id.

226. 42 U.S.C. § 7604(a)(1).

227. 769 F. Supp. at 485.

228. Id.

229. Id. at 486.

230. Id. at 488.

231. Id. at 488-89. The court concluded that the City was far from imple-
menting any guidelines for the attainment of air quality standards, in light of
its inability to supply the court with any basis for a realistic timetable for devel-
opment, proposal, adoption and implementation of ameliorative measures. Id.

232. Id. at 489. The trial court held that the City must take measures that
are “reasonably calculated to lead to NAAQS compliance ‘as soon as possible.’”
Id. at 487. Following the December 1987 attainment deadline imposed by the
January 1984 SIP, the court held that the Traffic CPR study was not an action
that would lead to attainment of the NAAQS by the deadline. Id. at 487, 489.

233. 967 F.2d at 775. The holding of the Court of Appeals was premised on
the finding that the 1990 amendments extended the attainment deadline to De-
cember 1995, even though the State is to operate under the current SIP until
the 1992 SIP was approved. Id. at 772. To reach its conclusion, the court inter-
preted congressional intent to gwe states more time to meet their obhgatlons
Id. at 773.
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ditiously as practicable or by the statutory deadline.23¢ Be-
cause the Court of Appeals ruled that the State had to meet
the 1995 attainment deadline pursuant to the 1990 amend-
ments, the steps taken by the State were found to be suffi-
cient, and did not constitute a failure to fulfill or a
repudiation of the commitment.235

Under the Act, states are required to submit detailed
SIPs. For example, pursuant to section 751la(d), severe
ozone non-attainment areas must adopt specific transporta-
tion control measures (TCM).236 Section 7408(f) and EPA
guidance documents list the possible TCMs that states may
implement. In the November, 1992 SIP, states were to list
the specific measures they adopted. If these measures are
not implemented, a citizen suit could be commenced for a fail-
ure to fulfill or a repudiation of a SIP commitment. Conse-
quently, the specific SIP requirements mandated by the Act
create a stricter standard with which states must comply in
fulfilling their SIP commitments.

With the broadening of the citizen suit provision to in-
clude suits for past violations in conjunction with specific
SIPs, citizen suits now pose a potential threat to states.
States may face citizen suits for failure to comply with a SIP
or to attain reasonable progress toward compliance with the
NAAQS.

As a result of the enhanced citizen suit provisions, bring-
ing a civil suit may be an attractive way for citizens to shape
local transportation policies. For example, on September 22,
1992, the New York, New Jersey and Connecticut Depart-
ments of Transportation received a letter of intent to sue
from the New York/New Jersey/Connecticut Transportation
Campaign (Campaign).237 This citizen suit alleged that the

234. Id. at T74.

235. Id.

236. 42 U.S.C. § 7511a(d)(1).

237. Dennis Hevesi, Six Environmental Groups Intend To Sue States on Car
Pollution, N.Y. TiMEs, Sept. 23, 1992, at B5. The Campaign is a coalition com-
prised of members of six environmental groups: Connecticut Fund for the Envi-
ronment, Conservation Law Foundation, Association of New Jersey
Environmental Commissions, New Jersey Environmental Lobby, New Jersey
Public Interest Research Group, and Environmental Defense Fund. Id.
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MPO’s in the respective states failed to comply with section
176(c) of the CAA238 because they implemented plans and
programs that did not conform to the SIP.23® The Campaign
alleged that “[the state’s] conformity analysis d[id] not
demonstrate that the . . . long range transportation plan will
contribute to annual reductions in emissions of VOCs and
NOx . .. and CO from motor vehicles, in violation of the con-
formity requirements of the Clean Air Act.”240 Specifically, it
was alleged that the States used incorrect methods to calcu-
late the 1990 baseline emissions values for VOC and NOx.24!
Following discussions with the states, the Campaign agreed
to forego its right to initiate a suit on the condition that the
Campaign work with the MPO’s in formulating plans to re-
duce VOC and NOx.242

The Campaign is an organization of six environmental,
civil and planning organizations, which illustrates the poten-
tial power of citizen action to influence state transportation
planning. The objective of the Campaign is to achieve a re-
gional transportation system that reduces congestion, sprawl,
air pollution, energy consumption and deterioration of the re-
gion’s urban centers.243 The Campaign has designed a Citi-
zen Transportation Action Plan. This plan has two basic
purposes. First, it is designed to increase awareness in the
metropolitan region regarding how transportation systems
within the region should be reformed, and aid the regional
MPO and DOT in creating ideas for long-term transportation

238. 42 U.S.C. § 7506. Section 176(c) prohibits the federal government from
supporting, financing or approving any activity that does not conform to an im-
plementation plan.

239. Letter from James Tripp et al.,, Environmental Defense Fund, to
Thomas Downs, Franklin White & Emil Frankel, Commissioners, New Jersey,
New York & Connecticut Departments of Transportation 1 (Nov. 25, 1992)
[hereinafter letter from Tripp] (on file with Pace Environmental Law Review).

240. Raymond Ruggiere, NYMTC Notified of EDF’s Intent to Sue, in COUNCIL
Contact (New York Metro. Transp. Council, New York, N.Y.) Jan. 1993, at 1.

241. See Letter from Tripp, supra note 239, at 2.
242. Id.

243. Memorandum from New York/New Jersey/Connecticut Transp. Council
to Professor David Wooley, Pace Univ. Sch. of Law 1 (1992) (on file with Pace
Environmental Law Review).
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plans.24¢ Second, the plan is to create a process for citizen
education and involvement in transportation, land use and
related planning and investment decisions in the region.245

The Act allows citizen groups such as the Campaign eas-
ier access to the legislative process and, for better or worse,
greater participation in the judicial process. States could
elect not to work with concerned citizen groups. However, by
doing so they face the possibility of citizen suits as well as
sanctions or civil penalties imposed by EPA.

VI. Conclusion

State implementation plans under the Act require states
to implement specific programs designed to enhance the am-
bient air quality. Due to the severe and rapid degradation of
the nation’s air quality, strong national regulations such as
the Act are needed to ensure the future health of the environ-
ment and of the human population. Clean air, however,
comes with a price. It is unlikely that states will be able to
comply with the Act, due to the intricate interwoven system
the Act has created. Because there are many entities fac-
tored into transportation planning, deadlines will be difficult
to meet. EPA has already missed several deadlines relating
to guidance documents, thereby adding to the increased bur-
den on the states to create and implement transportation pro-
grams within sufficient time for them to be effective.

The lack of adequate funding presents another problem.
Although ISTEA provides significant funding, it is only a
fraction of what is needed. Without funding, states will not
be able to expeditiously implement every program needed to
comply with the Act. This failure may put states in non-com-
pliance, which could lead to the withholding of future funds,
civil suits, penalties or sanctions.

The 1990 Clean Air Act Amendments are likely to create
a new cooperative effort between state and local governments
and citizens in order to overcome the difficulties the Act im-
poses on the states. Although there are trying times ahead, a

244. Id. at 4.
245. Id.
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strict hand may be needed to ensure livable, breathable and
healthy air.
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