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NOTES AND COMMENTS

The Hazy Future: Are State Attempts to
Reduce Visibility Impairment in Class I

Areas Caught Between Scylla and
Charybdis? The Effects of the Clean Air

Act Amendments of 1990 on Visibility
Protection

David R. Everett

In recent decades, the visibility in America's na-
tional parks and other class I areas has declined signifi-
cantly as a result of manmade air pollution. This Com-
ment provides a comprehensive history of visibility
regulations in the United States. It also briefly describes
the sources and types of visibility impairment in class I
areas and the regulatory and statutory framework en-
acted to address them. The author examines the various
lawsuits brought by northeastern states to force the EPA
to promulgate stricter visibility regulations for class I ar-
eas. Unfortunately, these suits failed to remedy visibility
impairment. The author also describes the different ar-
guments and provisions of the Clean Air Act used in
these lawsuits and the reasons for their failures. The au-
thor opines that the failure of these suits has placed
northeastern states between Scylla and Charybdis (the
continued impairment of visibility in class I areas and
no legal remedy for the problem). To help northeastern
states escape this predicament, this Comment suggests
possible arguments and legal solutions which can be
used in the future to resolve the states' visibility
problems. Finally, this Comment describes and analyzes
the 1990 Amendments to the Clean Air Act and their ef-
fects on the future protection of visibility in class I
areas.
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PACE ENVIRONMENTAL LAW REVIEW

I. Introduction

"It's a bird, it's a plane, it's . . . . I can't see what it is,
the visibility is too poor." Poor visibility is an environmental
problem which affects everybody who enjoys the gift of sight.
Poor visibility also affects people's enjoyment of scenic vistas
in federal class I areas.1 Each year, millions of people visit na-
tional parks2 primarily to experience these vistas.3 However,
the pleasure of this experience has declined significantly in re-
cent decades as a result of manmade air pollution." Allowing
this degradation in visibility contravenes the purpose for
which the national parks were created - "to conserve the
scenery ... and to provide for the enjoyment of the same in
such a manner . . . as will leave [national parks]
unimpaired for the enjoyment of future generations."5 Clearly,
declining visibility will inhibit the enjoyment of these scenic
vistas for future generations.

To inhibit the decline in pristine visibility in class I areas.
Congress enacted section 169A of the Clean Air Act (CAA or
Act) in 1977.6 Under this provision, the Environmental Pro-

1. Class I areas are lands in which existing good air quality is deemed to be na-
tionally important. F. ANDERSON, D. MANDELKER & A. TARLOCK, ENVIRONMENTAL PRO-
TECTION: LAW AND POLICY 272 (1984) [hereinafter F. ANDERSON]. Under the Clean Air
Act (CAA), class I areas include all national wilderness areas and national memorial
parks exceeding 5,000 acres, national parks exceeding 6,000 acres, and international
parks, existing on or before August 7, 1977. CAA § 162(a), 42 U.S.C. § 7472(a) (1988).
Any of the preceding areas created after August 7, 1977 may be designated as class I
areas, but cannot be designated as less than class II areas. CAA § 162(b), 42 U.S.C. §
7472(b) (1988). For a detailed description of class II areas see infra text accompany-
ing notes 66-68.

2. H.R. REP. No. 294, 95th Cong., 1st Sess. 204, reprinted in 1977 U.S. CODE
CONG. & ADMIN. NEWS 1077, 1282.

3. See Impacts of Air Pollution on National Park Units: Hearings Before the
Subcomm. on National Parks and Recreation of the House Comm. on Interior and
Insular Affairs, 99th Cong., 1st Sess. 145 (1985) [hereinafter Hearings] (statement of
Richard Marks, Superintendent, Grand Canyon National Park). Eighty percent of
the visitors surveyed at the Grand Canyon stated that air quality was the crucial
factor affecting their enjoyment of the park. Id. at 151.

4. Id. at 542 (statement of the National Park Service). Summertime visibility in
much of the eastern United States, which includes many national parks, has de-
creased more than 50% since 1948. Id. at 540.

5. National Park Service Organic Act, 16 U.S.C. § 1 (1988).
6. CAA § 169A, 42 U.S.C. § 7491 (1988).
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THE HAZY FUTURE

tection Agency (EPA) was required to enact a comprehensive
regulatory program for visibility protection. In the early
1980's the EPA enacted regulations protecting visibility in
class I areas as required by section 169A.8 However, many
northeastern states believed that these as required by section
169A regulations were inadequate to protect visibility, and
therefore, believed that more stringent regulations were re-
quired. Consequently, throughout the 1980's, northeastern
states such as Connecticut, Maine, Massachusetts, New
Jersey, New York, Rhode Island, and Vermont brought law-
suits against the EPA to force it to promulgate stricter visibil-
ity regulations.9 These suits arose under different provisions
of the Act and presented different arguments. However, these
judicial challenges failed, leaving states caught between Scylla
and Charybdis (the continued impairment of visibility with no
legal remedy for the problem).

Generally, this Comment will provide environmental law-
yers with a comprehensive history of visibility regulation in
the United States. It will also familiarize them with the
sources and types of visibility impairment in class I areas and
the statutory and regulatory framework enacted to address
this impairment. This Comment will also alert state attorneys
general and environmental lawyers to the different arguments
and provisions of the Act which were used ineffectively in past
lawsuits to force the EPA to promulgate stricter visibility reg-
ulations. In the future, environmental lawyers should avoid
these arguments and provisions when seeking to pressure the
EPA to issue such regulations. To help the states escape
Scylla and Charybdis, this Comment will Suggest possible ar-
guments and legal solutions which the states can use to re-
solve their visibility problems. In addition, this Comment will
describe and analyze the 1990 Amendments to the CAA"0 and
their potential effects on the protection of visibility in class I

7. See id.
8. See infra text accompanying notes 90-102.
9. See infra note 110.
10. Clean.Air Act Amendments of 1990, Pub. L. No. 101-549, 104 Stat. 2399

(1990).
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areas.
This Comment contains seven sections. Section II briefly

describes the sources and types of visibility impairment."
Section III explains the provisions of the Act requiring visibil-
ity protection in federal class I areas.' 2 Section IV explains
the EPA regulations addressing visibility impairment." Sec-
tion V discusses the different lawsuits brought by northeast-
ern states to force the EPA to promulgate more stringent visi-
bility regulations.14 It also suggests new legal solutions arising
under the 1990 Amendments to the CAA which may be used
by states to improve visibility in class I areas. Section VI of
this Comment describes and analyzes the 1990 Amendments
to the visibility provisions of the Act." The final section, sec-
tion VII, contains concluding remarks.

II. Sources and Types of Visibility Impairment"

A. Sources of Visibility Impairment

Visibility is impaired by air pollutants emitted from natu-
ral and manmade sources.1 7 Natural sources of air pollutants
which impair visibility include vegetation metabolism, organic

11. See infra text accompanying notes 16-43.
12. See infra text accompanying notes 44-89.
13. See infra text accompanying notes 90-109.
14. See infra text accompanying notes 110-265.
15. See infra text accompanying notes 266-303.
16. For a comprehensive review of the types, causes, and sources of visibility im-

pairment, the following reports and their bibliographies may be consulted: U.S. CONG.,

OFFICE OF TECHNOLOGY ASSESSMENT, ACID RAIN AND TRANSPORTED AIR POLLUTANTS:

IMPLICATIONS FOR PUBLIC POLICY, APPENDIX B.4 (1984); EPA, DEVELOPING LONG-TERM
STRATEGIES FOR REGIONAL HAZE: FINDINGS AND RECOMMENDATIONS OF THE VISIBILITY

TASK FORCE (1985); 4 P. IRVING, NATIONAL ACID PRECIPITATION ASSESSMENT PROGRAM
(NAPAP) INTERIM ASSESSMENT 10-57 to 10-83 (1987) [hereinafter NAPAP]; THE
NAT'L COMM'N. ON AIR QUALITY, To BREATHE CLEAN AIR 174-77, 248-50, 303 (1981); P.
Samson, The Transport of Suspended Particulates into New York State (June 1981)
(available from the State of New York, the Dep't of Law, Albany, New York 12224);
Trijonis, Patterns and Trends in Data for Atmospheric Sulfates and Visibility, in
ACID DEPOSITION: LONG-TERM TRENDS 109-27 (1986); EPA, PROTECTING VISIBILITY:
AN EPA REPORT To CONGRESS (1979).

17. Protecting Visibility Under the Clean Air Act: EPA Establishes Modest
"Phase" I Program, 11 Envtl. L. Rep. (Envtl. L. Inst.) 10,053 (Feb. 1981) [hereinafter
EPA Phase I].

[Vol. 8

4https://digitalcommons.pace.edu/pelr/vol8/iss1/6



THE HAZY FUTURE

decay, forest fires and agricultural burning, 8 fog, wind-blown
dust, and volcanic eruptions.' 9 These sources account for mi-
nor visibility impairment in class I areas.2 0 Conversely, emis-
sions of manmade air pollutants such as sulfur oxides (SO.),
nitrogen oxides (NOx), and particulates account for seventy-
five to eighty percent of the visibility impairment in class I
areas. 2

1 SO x is emitted primarily from industrial boilers,
smelters, and power plants."2 NOx is formed when nitrogen
combines with ambient oxygen during and immediately after
the combustion of any fossil fuel.2"

B. Types of Visibility Impairment

Visibility is impaired by air pollution in three ways:

18. Smoke from tree slash burning used in forestry, and agricultural burning,
causes regional haze which impairs visibility in class I areas located in the Pacific
Northwest. See Smoke from Forestry, Farming Major Cause of Haze in Pacific
Northwest, Study Finds, 17 Env't Rep. (BNA) 1668 (Jan. 30, 1987) [hereinafter
Smoke from Forestry]. See also Revised Cleanup Plan for Puget Sound Said Scaled
Back in Response to Comments, 17 Env't Rep. (BNA) 1475 (Dec. 26, 1986). To con-

trol this visibility problem, northwestern states such as Washington and Oregon have
implemented class I visibility protection plans which prohibit slash burning on cer-
tain days of the year. Smoke from Forestry, supra, at 1668.

19. See EPA, PROTECTING VISEBILITY: AN EPA REPORT TO CONGRESS 6-1 (1979)
[hereinafter EPA REPORT].

20. See id. at 1-26.
21. Hearings, supra note 3, at 65 (statement of Dr. John Trijonis, President,

Santa Fe Research Corp.). Particulates and gaseous air pollutants impair visibility by
scattering or absorbing light, which in turn reduces visual range, changes the contrast
of form (the relative brightness of objects in view), and produces discoloration (pol-
lution-induced changes in the wavelengths of atmospheric light) of distant objects. F.
ANDERSON, supra note 1, at 286. Nitrogen dioxide (NO 2) and soot impair visibility by
absorbing light, thereby changing the color of distant objects. Id. For example, NO 2

absorbs blue light, thereby producing a brownish discoloration in air pollution plumes
and distant objects. See id. See also EPA REPORT, supra note 19, at 2-13.

Particulate pollution such as nitrates, sulfates, dust, fly ash, carbonaceous soot,
and fine solid or liquid particles, also known as atmospheric aerosols, EPA REPORT,
supra note 19, at 2-13, impair visibility by scattering and refracting light. EPA Phase
I, supra note 17, at 10,053. The amount of light scattered depends on the size of the
particle. Smaller particles scatter more light because they present a greater surface
area per unit of weight. F. ANDERSON, supra note 1, at 286.

22. Protection of Visibility, 44 Fed. Reg. 69,116 (1979) (proposed Nov. 21, 1979)
[hereinafter Protection of Visibility]. See also EPA Phase I, supra note 17, at 10,053.

23. See EPA Phase I, supra note 17, at 10,053.

1990]
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plume blight, regional haze, and pocket haze.24 The EPA de-
fines plume blight as "smoke, dust, colored gas plumes, or
layered haze emitted from stacks which obscure the sky or ho-
rizon and are . . . [usually traceable] to a single [emission]
source or a small group of sources. ' '2 5 Plume blight is caused
primarily by soot, a light absorbing aerosol,26 and by the emis-
sions of NO 2, S0 2, and particulates27 in the plumes of single
pollution sources such as utility and industrial boilers,28

smelters, and pulp mills located near national park bounda-
ries.29 Plume blight impairs local visibility for a short time
and can be controlled by limiting the emissions from pollution
sources located near the borders of class I areas.3 Plume
blight accounts for only a small percentage of impaired visibil-
ity in class I areas. 1

Regional haze, however, is a more serious problem be-
cause it produces significant visibility degradation in class I
areas32 and is difficult to address and control.33 The EPA de-
fines regional or uniform haze as a "widespread, regionally ho-
mogeneous haze from a multitude of sources which impairs
visibility in every direction over a large area."34 Regional haze

24. F. ANDERSON, supra note 1, at 287. The EPA regulations only address plume
blight and regional haze. See, e.g., Visibility Protection for Federal Class I Areas, 45
Fed. Reg. 80,084, 80,084-85 (1980) [hereinafter Visibility Protection].

25. Maine v. Thomas, 690 F. Supp. 1106, 1108 n.6 (D. Me. 1988), aff'd, 874 F.2d
883 (1st Cir. 1989) (citing Visibility Protection for Federal Class I Areas, 45 Fed. Reg.
80,084, 80,085 (1980)). For example, plume blight from the Four Corners Power Plant
in New Mexico has been directly traced to impaired visibility in national parks such
as the Grand Canyon in Arizona and Bryce Canyon in Utah. H.R. REP. No. 294, 95th
Cong., 1st Sess. 204, reprinted in 1977 U.S. CODE CONG. & ADMIN. NEWS 1282, 1283.

26. F. ANDERSON, supra note 1, at 286.
27. Id. at 286-87.
28. Protection of Visibility, supra note 22, at 69,116. See also EPA Phase I,

supra note 17, at 10,053.
29. See Federal Court Blocks State Effort to Force EPA to Regulate 'Regional

Haze,' 20 Env't Rep. (BNA) 191 (June 2, 1989) [hereinafter Federal Court].
30. See Protection of Visibility, supra note 22, at 69,119.
31. See Environmental Defense Fund Statement in Support of National Park

and Wilderness Protection Amendment to Clean Air Act 2 (available from the Envi-
ronmental Defense Fund, Inc., 1405 Arapahoe Ave., Boulder, Colo. 80302) [hereinaf-
ter EDF Statement].

32. Id. at 1. See also EPA Phase I, supra note 17, at 10,053.
33. See EPA Phase I, supra note 17, at 10,053.
34. Maine v. Thomas, 690 F. Supp. 1106, 1108 n.6 (D. Me. 1988), aff'd, 874 F.2d
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THE HAZY FUTURE

is formed predominantly from out-of-state sulfur emissions3 5

such as SO 2. SO 2 emitted from multiple sources in midwestern
states such as Ohio, Indiana, and Illinois, is transported by
the wind over eastern states where it forms regional haze.36

Consequently, regional haze may impair visibility in areas
where few manmade emission sources exist.3 7 Sulfate particles
formed in the atmosphere from sulfur emissions, are the pri-
mary cause of regional haze 8 and the major contributor to
visibility impairment in national parks.3 ' In addition, sulfates
account for approximately forty to eighty percent of regional
haze formation in the east.4" Experts have concluded that re-
gional haze can be controlled by reducing sulfur emissions
across the United States. 41

Pocket haze consists of small pockets of layered haze
which form in valleys or around other geographical features
such as high terrain.42 This haze is formed primarily by sec-
ondary aerosols, although NO 2 contributes to the layered ef-
fect. s Pocket haze is caused by a meteorological condition
known as a temperature inversion. This occurs when cooler air
high in the atmosphere prevents warm air from rising, thereby
trapping haze close to the earth.

883 (1st Cir. 1989) (citing Visibility Protection for Federal Class I Areas, 45 Fed. Reg.
80,084, 80,085 (1980)).

35. Approval and Promulgation of Implementation Plans; Vermont; Visibility in
Federal Class I Areas; Lye Brook Wilderness, 52 Fed. Reg. 26,973, 26,974 (1987).

36. Hearings, supra note 3, at 296 (statement of Douglas Latimer, Principal En-
vironmental Engineer, Systems Application, Inc.).

37. Maine v. Thomas, 874 F.2d 883, 885 (1st Cir. 1989).
38. Hearings, supra note 3, at 296 (statement of Douglas Latimer, Principal En-

vironmental Engineer, Systems Application, Inc.). Nitrate particles also contribute to
regional haze formation. See EPA Phase I, supra note 17, at 10,053.

39. Hearings, supra note 3, at 546 (statement of the National Park Service). See
also NAPAP, supra note 16, at 10r64.

40. Brief of Plaintiffs-Appellants at 10, Maine v. Thomas, 874 F.2d 883 (1st Cir.
1989) (No. 88-1983).

41. Hearings, supra note 3, at 297 (statement of Douglas Latimer, Principal En-
vironmental Engineer, Systems Application, Inc.).

42. F. ANDERSON, supra note 1, at 287. High eastern humidity hazes and pockets
of air pollution surrounding unique western geological features like the Grand Can-
yon and mountains are examples of pocket haze. Id.

43. Id.

1990]
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III. Protection of Visibility Under the Clean Air Act

This section of the Comment focuses on the provisions of
the Clean Air Act which require the protection of visibility in
class I areas, including the prevention of significant deteriora-
tion program and section 169A. This section also provides a
foundation upon which to base the discussions and analysis of
the visibility regulations and case law contained in sections IV
and V of this Comment.

A. Introduction

In the United States, visibility in class I areas is pro-
tected by the Clean Air Act." Congress enacted the Clean Air
Act in 1970 to "protect and enhance the quality of the Na-
tion's air resources so as to promote the public health and
welfare . . . ."" Generally, to achieve this purpose, the Act
places nationwide limits on air pollutants to protect the pub-
lic welfare and health.," For example, under section 109 of the
Act, the EPA is responsible for promulgating national primary
and secondary ambient air quality standards (NAAQS)4 7

which specify the maximum allowable ambient concentrations
of various air pollutants.4 The EPA has established NAAQS
for a number of air pollutants."9 To achieve the NAAQS, the
EPA is required to apply control technologies to pollution
sources which will continually reduce emissions and result in
improved air quality and visibility.50 Under the Act, the states

44. CAA § 169A, 42 U.S.C. § 7491 (1988).
45. Id. § 101(b)(1), 42 U.S.C. § 7401(b)(1).
46. Clean Air Act Provisions to Protect National Parklands, Cong. Research

Serv. (Lib. of Congress) No. 85-1013, at 1 (Oct. 15, 1985) [hereinafter CRS].
47. CAA § 109(b)(1)-(2), 42 U.S.C. § 7409(b)(1)-(2) (1988). Primary NAAQS are

promulgated to protect the public health and secondary NAAQS are promulgated to
protect the public welfare. Id.

48. Id.
49. Seven air pollutants for which NAAQS have been promulgated include car-

bon monoxide, NO2 , SO., ozone, hydrocarbons, lead, and particulate matter. F. AN-
DERSON, supra note 1, at 137. Of these seven pollutants, SO., NO 2, and particulates
impair visibility in federal class I areas. See supra note 21 and accompanying text.

50. CRS, supra note 46, at 2. For example, the 1990 Amendments to the Clean
Air Act require that no major source emitting hazardous air pollutants may be modi-
fied, constructed, or reconstructed unless the maximum available control technology

[Vol. 8
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and the federal government share the responsibility for air
pollution control. Within nine months after the promulgation
or revision of the primary NAAQS, each state is responsible
for developing and submitting to the EPA a state implemen-
tation plan (SIP)51 for each air pollutant for which a NAAQS
has been promulgated.2 Within their SIPs, states are required
to describe the strategies to be used to meet the requirements
of the Act, including the prevention of significant deteriora-
tion of air quality and the protection of visibility."

(MACT) has been met. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, §
112, 104 Stat. 2399, 2545 (1990) (to be codified at 42 U.S.C. § 7412). Furthermore, the
Act requires that various technologies must be applied to different sources to control
the emissions causing visibility impairment in class I areas. For example, under sec-
tion 165(a), the best available control technology (BACT) must be applied to the
construction or modification of major emitting facilities affecting visibility. CAA §
165(a)(4), 42 U.S.C. § 7475(a)(4) (1988). Under section 169A, the best available re-

trofit technology (BART) must be installed in all existing major stationary sources in
PSD areas which are reasonably anticipated to cause or contribute to visibility im-
pairment. Id. § 169A(b)(2)(A), 42 U.S.C. § 7491(b)(2)(A). The BART standard is less
stringent than the BACT standard. In addition, BACT applies to new sources,
whereas BART applies to sources existing on August 7, 1977, but which were not in
operation for more than 15 years from that date. Id. §§ 165(a), 169A(b)(2)(A), 42
U.S.C. §§ 7475(a), 7491(b)(2)(A).

51. A SIP provides for the implementation, maintenance, and enforcement of the
NAAQS within each state. CAA § 110(a)(1), 42 U.S.C. § 7410(a)(1) (1988). Further-
more, within four months after receiving a SIP, the EPA must approve or disapprove
a SIP based on 11 criteria specified in section 110(a)(2)(A)-(K) of the Act. Id. §
110(a)(2)(A)-(K), 42 U.S.C. § 7410(a)(2)(A)-(K). If a state fails to submit, implement,
or revise a SIP, or if the EPA rejects a SIP, then the EPA is required to promulgate a
federal implementation plan (FIP) under section 110(c)(1) of the Act. Id. § 110(c)(1),
42 U.S.C. § 7410(c)(1). Furthermore, under section 110(a)(2)(E) of the Act, all SIPs
must contain "adequate provisions ... prohibiting any stationary source within the
State from emitting any air pollutant in amounts which will . . . interfere with mea-
sures required to . . . protect visibility .... ." Id. § 110(a)(2)(E), 42 U.S.C. §
7410(a)(2)(E). The Act also requires that SIPs include measures to prevent the signif-
icant deterioration (PSD) of air quality in those states having ambient air better that
the NAAQS. Id. § 110(a)(2)(E)(i)(II), 42 U.S.C. § 7410(a)(2)(E)(i)(II). In those states
containing ambient air quality worse than the NAAQS (i.e., those states in nonattain-
ment with the NAAQS), implementation of the PSD program in a SIP is not re-
quired. See id. § 172(b), 42 U.S.C. § 7502(b).

52. Id. § 110(a)(1), 42 U.S.C. § 7410(a)(1).

53. CRS, supra note 46, at 8

9



PACE ENVIRONMENTAL LAW REVIEW

B. Prevention of Significant Deterioration Program

Under the Act, the protection of visibility in pristine ar-
eas was originally sought through the prevention of significant
deterioration (PSD) program.5 4  The PSD program was
designed to preserve, protect, and enhance the air quality (in-
cluding visibility) in geographic areas where ambient pollu-
tant levels were substantially cleaner than the levels pre-
scribed by the NAAQS. 5 However, the protection of visibility
under this program proved to be inadequate. This portion of
the Comment briefly describes the protection of visibility
under the PSD program as well as some of its shortcomings.

1. PSD Provisions Protecting Visibility

The PSD program was designed to protect visibility in a
number of ways. For example, the program restricted the in-
crease in levels of air pollutants causing visibility impair-
ment.56 The PSD program established "maximum allowable
increases" in the levels of SO 2 and particulates over baseline
concentrations 57 established for each of these pollutants.5 1

The program required SIPs to contain regulations assuring

54. See EPA Phase I, supra note 17, at 10,053. For a detailed examination of the
PSD program, see Currie, Nondegradation and Visibility Under the Clean Air Act,
68 CALIF. L. REV. 48, 51-79 (1980).

55. See CAA § 160(2), 42 U.S.C. § 7470(2) (1988). See also F. ANDERSON, supra
note 1, at 270.

56. See CAA § 163(b), 42 U.S.C. § 7473(b) (1988).
57. A "baseline concentration" is composed of the ambient concentration levels

of pollutants which exist at the time of the first application for a permit to construct
a major emitting facility which may affect visibility in the PSD area. CAA § 169(4),
42 U.S.C. § 7479(4) (1988). The PSD program defines a "major emitting facility" by
listing categories of stationary sources which emit, or have the potential to emit, 100
tons annually of any air pollutant. Id. § 169(1), 42 U.S.C. § 7479(1). A "major emit-
ting facility" also includes any other nonlisted source which has the potential to emit
250 tons annually of any air pollutant. Id. The ambient pollutant level used in calcu-
lating the baseline concentration must take into account the projected emissions from
any major emitting facility which may affect the air quality in a PSD area. Id. §
169(4), 42 U.S.C. § 7479(4).

58. Id. § 163(a), 42 U.S.C. § 7473(a). The maximum allowable increases of SO2
and particulate concentrations in PSD areas are enumerated in subsections 163(b)(1)-
(3) of the Act. Id. § 163(b)(1)-(3), 42 U.S.C. § 7473(b)(1)-(3).

[Vol. 8
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that these increases did not exceed the NAAQS.59 In addition,
to reduce the concentrations of air pollutants which impair
visibility, the PSD program prohibited the construction of any
major emitting facility after August 7, 1977 unless the facility
implemented the best available control technology (BACT).10

The PSD program specified the maximum allowable in-
creases of pollutants for three different PSD areas or classes:61

class 1,62 class II," and class III.6" In class I areas, minute in-
creases in pollutant concentrations were allowed.6 5 These min-
ute increases help protect and preserve visibility by restricting
the levels of pollutants which impair it. These increases also
inhibit economic growth in or near class I areas, but do not
prohibit it. The increases make it expensive for industries to
discharge air pollutants by forcing them to install the pollu-
tion control devices needed to adhere to the incremental stan-
dards established for class I areas.

Class II areas include those areas which are not class I,
but have not been reclassified as class III.6 In class II areas,
moderate increases in the concentrations of pollutants impair-
ing visibility are allowed. 7 Accordingly, visibility is only mod-
estly protected in class II areas. These increases were estab-
lished to permit light economic growth in class II PSD areas.6"
In class III areas, larger increases in the concentrations of pol-

59. Id. § 163(a), 42 U.S.C. § 7473(a).
60. Id. § 165(a)(4), 42 U.S.C. § 7475(a)(4). "BACT is defined by each State for

each industrial source on a case-by-case basis, taking into consideration cost, energy
demands, and other environmental and health effects. BACT is intended to provide
indirect control over pollutants for which no PSD increments have as yet been estab-
lished .... " CRS, supra note 46, at 4.

61. CAA § 163(b)(1)-(3), 42 U.S.C. § 7473(b)(1)-(3) (1988).
62. Id. § 162(a), 42 U.S.C. § 7472(a).
63. Id. § 162(b), 42 U.S.C. § 7472(b).
64. Id. § 164(a), 42 U.S.C. § 7474(a).
65. See id. § 163(b)(1), 42 U.S.C. § 7473(b)(1).
66. Id. § 162(b), 42 U.S.C. § 7472(b). The Act permits a state, under certain

conditions, to reclassify an area from class II to class III. Id. § 164(a)(2)(A), 42 U.S.C.
§ 7474(a)(2)(A). However, a class I area may not be reclassified as either class II or
class III. Id. § 162(a), 42 U.S.C. § 7472(a).

67. See id. § 163(b)(2), 42 U.S.C. § 7473(b)(2).
68. R. FINDLEY & D. FARBER, ENVIRONMENTAL LAW IN A NUTSHELL 91 (2d ed.

1988) [hereinafter ENVIRONMENTAL LAW NUTSHELL].
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lutants impairing visibility are allowed.69 As a result, visibility
will be protected the least in class III areas. In addition, these
larger increases permit industrial growth70 and allow industry
to increase air pollution and use less expensive air pollution
control devices in meeting the less stringent class III stan-
dards. In general, the Clean Air Act mandates protection of
visibility in class I areas, but does not require it for class II or
class III areas. Visibility is protected less in class II and III
areas since higher levels of pollutants impairing it are allowed.

Section 165 of the PSD program also protects visibility by
assuring that visibility impairment is considered before a state
can issue preconstruction permits to any major emitting facil-
ity planned to be built in or near a class I area.71 Under this
section, the Federal Land Manager (FLM), the federal official
directly responsible for managing the class I area,72 has an af-
firmative. responsibility to protect visibility in class I areas. If
the FLM can demonstrate to a state that a new facility would
adversely effect visibility in a class I area, section 165 provides
that the state cannot issue a construction permit even though
class I increments will not be exceeded.73 Consequently, sec-
tion 165 of the Act protects visibility by assuring that new
facilities cannot be built if their emissions will degrade visibil-

69. See CAA § 163(b)(3), 42 U.S.C. § 7473(b)(3) (1988).
70. ENVIRONMENTAL LAW NUTSHELL, supra note 68, at 74.
71. F. ANDERSON, supra note 1, at 287.
72. Id. at 276. "The [FLM] is the secretary of the department with the authority

over the federal land in question." Id.
73. See CAA § 165(d)(2)(C)(ii), 42 U.S.C. § 7475(d)(2)(C)(ii) (1988). The FLM

has the authority to review and comment on applications for construction permits
submitted for major new sources in PSD areas that may adversely affect visibility in
their lands. Air Pollution in the Parks: Wyden-Babbitt Statement of Policy and Pro-
posal for Legislation 4 (Dec. 20, 1989) (available from the Office of the Legislative
Director/Counsel for Congressman Ron Wyden, 3d Dist., Or., 2452 Rayburn Bldg.,
Washington, D.C. 20515) [hereinafter Wyden-Babbitt Statement]. However, the au-
thority of the FLM to review and comment on construction permit applications has
been inadequate to improve visibility in class I areas because the FLM has not always
received data or opportunities needed to assume a meaningful role in siting major
new sources that may affect visibility. Id. at 2. In addition, if the owner or operator of
a new facility can demonstrate to the FLM that emissions from the facility will have
no effect on visibility in class I areas, then the state may grant a variance from the
maximum allowable increases and issue a permit. CAA § 165(d)(2)(C)(iii), 42 U.S.C. §
7475(d)(2)(C)(iii) (1988).
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ity in class I areas.

2. Inadequacies of the PSD Program

The protection of visibility under the PSD program was
inadequate for a number of reasons. First, the PSD program
permits clean air in attainment areas to deteriorate to
NAAQS levels until a baseline is triggered. If a baseline con-
centration is never triggered, then visibility may decline as the
concentrations of pollutants (i.e., particulates and SO 2) rise to
levels specified in the NAAQS.

Second, visibility impairment may actually increase sig-
nificantly under the program because it does not regulate
levels of pollutants emitted from non-major sources within a
PSD area. Thus, pollution from non-major emitting facilities 74

combined with pollution from major emitting facilities, could
contribute significantly to visibility impairment in PSD areas,
thereby contravening the requirement to protect visibility
under the program. Furthermore, visibility degradation is not
considered before non-major emitting facilities can be con-
structed in or near class I areas. The program does not require
preconstruction permits for these facilities. 7

Third, the PSD program did not establish maximum al-
lowable increases of NO 2 over ambient baseline concentra-
tions.7 Since NO 2 contributes to visibility impairment in class
I areas," visibility would decline as levels of NO 2 were allowed
to rise to levels specified in the NAAQS. Consequently, in
1977, as a result of these inadequacies, Congress concluded
that the PSD program was insufficient by itself to improve
visibility impairment.78

74. A "non-major emitting facility" is any listed stationary source which has the
potential to emit less than 100 tons annually of any air pollutant or any nonlisted
stationary source which has the potential to emit less than 250 tons annually of any
air pollutant. See CAA § 169(1), 42 U.S.C. § 7479(1) (1988).

75. See id. § 165, 42 U.S.C. § 7475.
76. See id. § 163(b)(1)-(3), 42 U.S.C. § 7473(b)(1)-(3).
77. See supra notes 21, 49, -and text accompanying note 27.
78. See EPA Phase I, supra note 17, at 10,053-54. See also H.R. REP. No. 294,

95th Cong., 1st Sess. 205, reprinted in 1977 U.S. CODE CONG. & ADMIN. NEWS 1077,
1284.
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C. Section 169A

In response to these inadequacies, Congress strengthened
the PSD program and its protection of visibility in class I ar-
eas by amending the Clean Air Act to include section 169A.79

Section 169A was designed to prevent future visibility impair-
ment and to remedy existing impairment caused by manmade
air pollutants.80

To achieve this goal, Congress established a series of stat-
utory deadlines within which the EPA was directed to imple-
ment a comprehensive regulatory program for visibility pro-
tection.8 1 As part of this program, the EPA was required to
promulgate regulations by August 1979 requiring states con-
taining class I areas to incorporate emission limits in their
SIPs necessary to make "reasonable progress"' toward meet-
ing the national goal" of preventing and remedying visibility

79. See Clean Air Act Amendments of 1977, Pub. L. No. 95-95, § 128, 91 Stat.
685, 742-45 (1977) (codified at 42 U.S.C. § 7491 (1988)). For a detailed evaluation of
the provisions of section 169A protecting visibility in class I areas, see Currie,
Nondegradation and Visibility Under the Clean Air Act, 68 CALIF. L. REV. 48, 79-81
(1980).

80. CAA § 169A(a)(1), 42 U.S.C. § 7491(a)(1) (1988).
81. See id. § 169A(a), 42 U.S.C. § 7491(a). See also Maine v. Thomas, 874 F.2d

883, 885 (1st Cir. 1989). Generally, this regulatory program consisted of a number of
deadlines. First, by August 7, 1978, or within one year after the enactment of section
169A, and after consulting with the Secretary of the Interior, the EPA was required
to promulgate a list of states containing mandatory class I areas in which visibility
was an important value. CAA § 169A(a)(2), 42 U.S.C. § 7491(a)(2) (1988). On Novem-
ber 30, 1979, the EPA complied with this requirement by promulgating a list of 36
states containing 156 of the nation's 158 mandatory class I areas in which visibility
was an important value. See 40 C.F.R. §§ 81.400-.437 (1990). See also Protection of
Visibility, 44 Fed. Reg. 69,116, 69,125 (proposed Nov. 21, 1979).

Second, within 18 months after the enactment of section 169A, or by February 7,
1979, the EPA was required to submit to Congress a comprehensive report addressing
the causes of visibility impairment and suggesting possible remedies to the problem.
CAA § 169A(a)(3), 42 U.S.C. § 7491(a)(3) (1988). In October 1979, the EPA satisfied
this requirement by submitting to Congress a report on visibility impairment. EPA
REPORT, supra note 19, at iv.

82. "[I]n determining reasonable progress there shall be taken into consideration
the costs of compliance, the time necessary for compliance, and the energy and nonair
quality environmenILtal inipacts ofcomphance-and-the-eMUMU11f1 ,f y

existing source subject to such requirements." CAA § 169A(g)(1), 42 U.S.C. §
7491(g)(1) (1988).
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impairment in class I areas."3 The EPA was also required to
assure that SIPs contained a requirement that each major sta-
tionary source 4 install and operate the best available retrofit
technology (BART)8 if that source emits any air pollutants
reasonably anticipated to cause or contribute to visibility im-
pairment in class I areas.88 A stationary source may be exempt
from the retrofit requirement if the EPA determines, in con-
currence with the appropriate FLM,87 that the emissions from
the source, either by itself or in combination with other
sources, will not significantly impair visibility in class I ar-

83. Id. § 169A(a)(4), 42 U.S.C. § 7491(a)(4). When the EPA failed to comply with
the August 1979 deadline, the Friends of the Earth, a national environmental group,
sued the EPA to compel the agency to promulgate regulations in accordance with this
section. Brief of Plaintiffs-Appellants at 15-16, Maine v. Thomas, 874 F.2d 883 (lst
Cir. 1989) (No. 88-1983) (citing Friends of the Earth v. Costle, No. 79-2311 (D.D.C.
filed Aug. 30, 1979)). As a result of this lawsuit, the parties reached a settlement
which resulted in promulgation of visibility regulations by the EPA on December 2,
1980. See 40 C.F.R. §§ 51.300-.307 (1990). See also EPA Phase I, supra note 17, at
10,054.

84. Section 169A(g)(7) defines a "major stationary source" by listing the types of
stationary sources which have the potential to emit 250 tons of any air pollutant.
CAA § 169A(g)(7), 42 U.S.C. § 7491(g)(7) (1988). This definition differs slightly from
the definition of a "major emitting facility" referred to in section 169(1) of the PSD
program. Id. § 169(1), 42 U.S.C. § 7479(1). See also supra note 57. Unfortunately,
section 169A(g)(7) is silent as to whether this potential emissions limitation is based
on monthly or yearly calculations. See CAA § 169A(g)(7), 42 U.S.C. § 7491(g)(7)
(1988). However, in all probability, the annual emissions limitations contained in sec-
tion 169(1) would apply.

85. For the purposes of section 169A, BART is determined by each state. In
making this determination, each state must consider the costs of compliance, any
existing pollution control technology in use at the source, the remaining useful life of
the source, any nonair related environmental impacts of compliance, and the degree
to which visibility will be improved as a result of using the technology. CAA §
169A(g)(2), 42 U.S.C. § 7491(g)(2) (1988). Since each state determines BART for each
pollution source based on the preceding statutory considerations, BART will vary
throughout the country, with some sources having more stringent BART require-
ments than others.

86. Id. § 169A(b)(2)(A), 42 U.S.C § 7491(b)(2)(A). For example, on May 12, 1989,
the EPA approved revisions to the SIPs of Arizona, Maine, and Minnesota to include
emission standards using BART. Visibility Standards for National Parks, Wilder-
ness Areas, Approved for Three States, 20 Env't Rep. (BNA) 180 (May 26, 1989)
(citing Assessment of Visibility Impairments and Integral Vista Identification, 54
Fed. Reg. 21,904 (May 12, 1989)). The BART requirements only apply to sources in
existence on August 7, 1977, but which have not been in operation for more than 15
years from that date. CAA § 169A(b)(2)(A), 42 U.S.C. § 7491(b)(2)(A) (1988).

87. CAA § 169A(c)(3), 42 U.S.C. § 7491(c)(3) (1988).
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eas 88 Pursuant to section 169A, the EPA must also require
that SIPs contain "a long-term (ten to fifteen years) strategy
for making reasonable progress toward meeting the national
goal specified in .. . [section 169A(a)]."as

IV. EPA Regulations Protecting Visibility

In accordance with the required regulatory program enu-
merated in section 169A, the EPA enacted regulations in 1980
which addressed plume blight, but deferred action on regional
haze. 0 The 1980 regulations required that the regulatory pro-
gram be implemented in phases."' Phase I of the program ad-
dressed plume blight. Later phases were to address regional
haze and urban plumes at an unspecified date.2 This section
of the Comment describes these 1980 regulations as well as
subsequent regulations enacted by the EPA to protect visibil-
ity. The background material discussed in sections II and III
of this Comment will be helpful in understanding these
regulations.

A. Regional Haze

In the 1980 regulations, the EPA enumerated its reasons
for deferring promulgation of regional haze regulations. The
EPA stated that it would promulgate future phases concern-
ing regional haze only when regional scale models became re-
fined, when improved monitoring techniques provided more
data on source-specific levels of visibility impairment, and
when scientific knowledge concerning the relationship be-

88. Id. § 169A(c)(1), 42 U.S.C. § 7491(c)(1).
89. Id. § 169A(b)(2)(B), 42 U.S.C § 7491(b)(2)(B).
90. See Maine v. Thomas, 690 F. Supp. 1106, 1108 (D. Me. 1988), aff'd, 874 F.2d

883 (1st Cir. 1989) (citing Visibility Protection for Federal Class I Areas, 45 Fed. Reg.
80,084, 80,086 (1980)). See generally 40 C.F.R. §§ 51.300 - .307 (1990).

91. Visibility Protection, supra note 24, at 80,085-86.
92. Visibility Protection, supra note 24, at 80,086. See also Maine, 690 F. Supp.

at 1108. As of April 1, 1991, 14 years after Congress had required the EPA to issue
visibili-y-reurla"rons-toblssm oreaional ve-plit

protection goal, see supra text accompanying notes 82 & 83, the EPA had not
promulgated regulations for regional haze.
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tween air pollution and visibility impairment improved.93

However, these reasons are indefensible in 1991 because cur-
rent state-of-the-art technology exists to identify and control
the sources of regional haze.94

B. Plume Blight

Generally, the Phase I regulations addressing plume
blight required the thirty-six states containing mandatory
class I areas to revise their SIPs to address visibility impair-
ment.9 5 These regulations specifically required these states to:

(1) revise their SIPs to assure reasonable progress toward
the national visibility goal of preventing future and reme-
dying existing impairment of visibility in mandatory
Class I Federal areas," (2) determine whether certain ex-
isting stationary facilities should install Best Available
Retrofit Technology (BART) for controlling those pollu-

93. Visibility Protection, supra note 24, at 80,086.
94. See infra text accompanying notes 215-17.
95. 40 C.F.R. § 51.302 (1990). The regulations required the states to revise their

SIPs within nine months from the date of promulgation of the regulations. Id. How-
ever, in December 1982, only one of the 36 states had submitted a revised implemen-
tation plan to the EPA. Approval and Promulgation of State Implementation Plans;
Settlement of Litigation, 49 Fed. Reg. 20,647 (1984) [hereinafter Settlement of Litiga-
tion]. Consequently, on December 20, 1982, the Environmental Defense Fund (EDF)
filed a citizen suit against the EPA under section 304(a) of the Act. Environmental
Defense Fund v. Gorsuch, No. C82-6850 (N.D. Cal. filed Dec. 20, 1982); see also Set-
tlement of Litigation, supra, at 20,647.

The EDF alleged that the EPA failed to implement the visibility regulations it
issued in 1980 and that the Agency had failed to perform a nondiscretionary duty
under the 1980 regulations by failing to adopt and implement state or federal plans
for visibility control. Id. In 1984, the parties reached a settlement agreement which
established specific deadlines for promulgation of Visibility FIPs by the EPA for
those states that had not submitted a revised SIP complying with the EPA's visibility
requirements. In addition, deadlines were created for the EPA's approval of SIPs
concerning visibility protection in 35 of the 36 states lacking implementation plans.
Id. Pursuant to this agreement, the EPA incorporated FIPs into the SIPs of 29 states
that failed to comply with the EPA's general visibility plan requirements and long-
term strategies of 40 C.F.R. sections 51.302 and 51.306. State Implementation Plans
for Visibility Long-Term Strategies, Integral Vistas, and Control Strategies, 52 Fed.
Reg. 45,132 (1987).

96. 40 C.F.R. § 51.302(c)(2) (1990); Visibility Protection, supra note 24, at
80,086. See also Assessment of Visibility Impairment: Proposed Rule, 54 Fed. Reg.
36,948 (proposed Aug. 29, 1989).
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tants which impair visibility,97 (3) develop, adopt, imple-
ment, and evaluate long-term strategies for making rea-
sonable progress toward remedying existing and
preventing future impairment" ... and (4) adopt certain
measures regarding visibility impacts that will supple-
ment the State's new source review program."9

Additionally, the Phase I regulations required states to submit
SIPs with provisions allowing FLMs to identify visibility im-
pairment at any time.100 The SIPs were also to contain a list

97. 40 C.F.R. § 51.302(c)(4)(i)-(v) (1990); Visibility Protection, supra note 24, at
80,086.

98. 40 C.F.R. § 51.306(a)-(g) (1990); Visibility Protection, supra note 24, at
80,086. On November 9, 1984, the EPA "established an interagency task force to de-
velop a long-term (5-10 year) strategy for dealing with visibility impairment from
pollution derived regional haze." Visibility Impairment from Pollution; Public Meet-
ings of Interagency Task Force on Visibility, 49 Fed. Reg. 44,770 (1984). This task
force was composed of representatives of the EPA's headquarters and regional offices,
the National Park and Forest Services, the Bureau of Land Management, the Depart-
ment of Energy, the Department of Defense, and the Tennessee Valley Authority. Id.
at 44,771. The task force was required to issue a report containing its recommenda-
tions and findings on addressing regional haze. Id. at 44,771. In 1987, the EPA uti-
lized this report to reassess the secondary fine particulate standard for visibility. Re-
visions to the National Ambient Air Quality Standards for Particulate Matter, 52
Fed. Reg. 24,634, 24,646 (1987).

99. 40 C.F.R. § 51.307(a)-(d) (1990); Visibility Protection, supra note 24, at
80,086. On July 12, 1985, the EPA issued regulations implementing two aspects of the
1980 Phase I regulations: (1) the development of a nationwide visibility monitoring
strategy, 40 C.F.R. § 52.26 (1990), and (2) preconstruction review of major new statio-
nary sources to assess their impact on visibility in class I areas. Id. § 52.28(c). These
regulations are applied to any SIP that had been disapproved with respect to visibil-
ity. These rules would be effective until states had developed their own equivalent
visibility requirements. CRS, supra note 46, at 11. Pursuant to these regulations, the
EPA, in cooperation with the appropriate FLM, shall monitor visibility in those
states whose SIPs have been disapproved for failure to comply with the visibility
provisions enumerated in 40 C.F.R. section 51.305. 40 C.F.R. § 52.26(c) (1990). The
1985 regulations also created monitoring requirements, id., and a mechanism for re-
vising monitoring plans. Id. § 52.26(d). In addition, the regulations establish separate
regulatory systems for nonattainment areas, id. § 52.28, as well as state and federal
administered attainment areas. Id. § 52.27.

100. 32 States Face Visibility SIP Disapproval After Failing to Submit Pro-
posed Strategies, 16 Env't Rep. (BNA) 1811 (Jan. 31, 1986) [hereinafter 32 States].
The 1980 regulations expected the states to coordinate development of their SIPs
..... FLM . Vibiiti- ion;,,vsupra-note-24, at-80;086.--Fo-exampIe-,mi-devlop-
ing a SIP, a state may consider the visibility impairment of an integral vista identi-
fied by the FLM. An integral vista is a scenic landmark or panoramic view observed
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of emissions limitations for sources causing plume blight pol-
lution. 10' The emissions limitations would require all major
stationary sources to use BART to solve visibility problems. 02

However, the plume blight regulations are ineffective in
preventing all types of visibility degradation in class I areas.0 3

Plume blight regulations can only address visibility problems
caused by sources near the boundaries of class I areas.10 4 The
visibility in these areas, however, is impaired. predominantly
by regional haze created by multiple sources located far away
from these boundaries. Accordingly, plume blight regulations
cannot be used to control visibility problems caused by re-
gional haze.'05 In an attempt to avoid this problem, a state
may adopt within its borders plume blight regulations more
stringent than those regulations required by federal law. 106

However, a state cannot impose its stricter standards on up-
wind states in an attempt to control regional haze or plume
blight pollution caused by sources in those states.' Conse-
quently, a state's stricter plume blight regulations will also be
ineffective in regulating visibility impaired by regional haze.

Furthermore, the plume blight regulations have been in-
adequate in preventing visibility degradation because there
are only two pollution sources in the United States to which
these regulations can be applied. 08 These sources are the
Georgia Pacific paper plant near the Moosehorn National
Wildlife Refuge in Maine and the Navajo Generating Station
near the Grand Canyon National Park in Arizona. 09

from within a class I area, but located beyond its boundaries. Id. For a comprehensive
review of visibility regulations governing integral vistas, see Comment, Integral Vis-
tas in the Wake of Heckler v. Chaney: Gone Forever?, 8 J. ENERGY L. & POL'Y 151
(1987).

101. See 32 States, supra note 100, at 1811.
102. CAA § 169A(b)(2)(A), 42 U.S.C. § 7491(b)(2)(A) (1988). See also 40 C.F.R. §

51.302(c)(4)(i) (1990); Visibility Protection, supra note 24, at 80,086-87.
103. EDF Statement, supra note 31, at 3.
104. See Federal Court, supra note 29, at 191.
105. EDF Statement, supra note 31, at 2.
106. See CAA § 116, 42 U.S.C. § 7416 (1988).
107. See Air Pollution Control Dist. v. EPA, 739 F.2d 1071, 1087-88 (6th Cir.

1984).
108. EDF Statement, supra note 31, at 2.
109. Id. Plume blight from the Navajo Generating Station in Page, Arizona has
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V. The Judicial Treatment of State Attempts to Reduce
Visibility Impairment

A. Introduction

As a result of the EPA's continued delay in issuing re-
gional haze regulations and the ineffectiveness of the plume

been blamed for impairing visibility at the Grand Canyon National Park. Emission
Reductions Proposed at Power Plant Near Grand Canyon, 21 Env't Rep. (BNA)
1798 (Feb. 8, 1991) [hereinafter Emission Reductions]. In September 1989, the EPA
proposed findings that the Navajo power plant "may reasonably be anticipated to
cause or contribute to the visibility impairment in the Grand Canyon." Norris, The
Navajo Generating Plant and Grand Canyon Haze, 127 PuB. UTIL. FORT. 48, 49
(1991) (citing Assessment of Visibility Impairment: Proposed Rule, 54 Fed. Reg.
36,948, 36,951 (proposed Aug. 29, 1989)) [hereinafter Norris]. Pursuant to revised
deadlines reached in the settlement agreement in Environmental Defense Fund v.
Reilly, No. C82-6850 (N.D. Cal. filed Dec. 20, 1982), see supra note 95, the EPA had
until February 1, 1991 to propose whether to issue a revised Visibility FIP for Ari-
zona requiring the Navajo power plant to apply BART (as permitted by 40 C.F.R. §
51.302(c)(4)(i) (1990)) as a remedy for the Canyon's plume blight problems. See Ap-
proval and Promulgation of Implementation Plans: Revision to the Visibility FIP for
Arizona, 56 Fed. Reg. 5173, 5176 (proposed Jan. 3, 1991) [hereinafter FIP for
Arizona].

As the February 1991 deadline approached, the EPA stated that it might require
the power plant to install BART to reduce its SO 2 emissions by 70% in order to
diminish haze at the Canyon. See Emission Reduction, supra, at 1798. Environmen-
talists are seeking a 90% reduction in the plant's emissions. Id. On February 8, 1991,
the EPA formally announced its proposal to revise the Visibility FIP for Arizona to
include BART for the Navajo plant. FIP for Arizona, supra, at 5178. Ultimately, if
the EPA actually requires installation of BART at the power plant, this would be the
first federal regulatory action taken by the EPA under section 169A(b)(2)(A) of the
Act solely to improve visibility in a class I area. See Emission Reduction, supra, at
1798.

The utility opposes the proposed EPA requirement for a number of reasons. See
id. First, the utility asserts that regional haze is creating the Canyon's visibility
problems and is therefore beyond the scope of the EPA's current visibility regulations
which are limited to plume blight. Assessment of Visibility Impairment: Proposed
Rule, 54 Fed. Reg. 36,948, 36,951 (proposed Aug. 29, 1989). Second, it may cost bil-
lions of dollars to install retrofit technology such as sulfate removing scrubbers. Emis-
sion Reduction, supra, at 1798. In addition, studies indicate that scrubber installation
would only result in minimal visibility improvement in the Canyon. Id. at 1799. Fi-
nally, the utility believes that the atmospheric evidence indicates that the power
plant's plume contributes only a minor percentage to the haze effecting the park. See
id.

The 1990 Amendments to the Clean Air Act attempt to force the EPA to address
th-e----yon'i-vsb-iiity problems by requiring the Agency to create a visiirity-tra-n--
port commission to evaluate any information concerning visibility impairment at the
national park. See Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 816(f),
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blight regulations in controlling visibility degradation in class
I areas, several northeastern states brought suits against the
EPA. In these suits, northeastern states sought to force the
EPA to promulgate stricter visibility regulations under vari-
ous provisions of the Clean Air Act.110 However, these judicial
attempts failed.

This section of the Comment discusses these lawsuits,'
including the issues and the arguments raised in each. This
discussion is intended to alert state attorneys general and en-
vironmental lawyers to those arguments and Act provisions
used in past lawsuits and the reasons for their failure to force
the EPA to promulgate stricter visibility regulations for class
I areas. In the future, environmental lawyers should avoid
these arguments and provisions when seeking topressure the
EPA into issuing such regulations. In addition, to help the

104 Stat. 2399, 2697 (1990) (to be codified at 42 U.S.C. § 7492). For additional infor-
mation concerning plume blight problems in the Grand Canyon caused by the Navajo
power plant, see The Grand Canyon Soot, Wash. Post, Sept. 4-10, 1989, at 33, col. 1
(national weekly ed.); Plant Owner Fighting Plan to Clean Canyon Air, N.Y. Times,
Oct. 15, 1989, at 24, col. 2; Environmental Defense Fund, In Grand Canyon Air Pol-
lution Case, Interior Department is Both Victim and Villain, EDF Letter, Jan. 1990,
at 5; EPA, EPA Expected to Opt for Less Stringent Visibility Regs for Major Power
Plant, INSIDE EPA WEEKLY REP., Feb. 1, 1991, at 1.

110. For example, in 1986, Vermont sued the EPA under sections 307 and 110 of
the Act to force the Agency to approve regional haze regulations in a federally en-
forceable SIP. Vermont v. Thomas, 850 F.2d 99 (2d Cir. 1988); see also infra text
accompanying notes 112-138. In the early 1980's, New York and Maine attempted to
force the EPA to address regional haze problems through sections 307 and 126 (the
interstate pollution abatement provision) of the Act. New York v. EPA, 852 F.2d 574
(D.C. Cir. 1988), cert. denied sub nom. Maine v. EPA, 489 U.S. 1065 (1989); see also
infra text accompanying notes 146-180. In 1987, Maine attempted to use sections 304
and 169A of the Act to force the EPA to promulgate additional visibility regulations.
Maine v. Thomas, 690 F. Supp. 1106 (D. Me. 1988), affd, 874 F.2d 883 (1st Cir.
1989); see also infra text accompanying notes 185-209. In 1989, five northeastern
states tried to compel the EPA to improve visibility impairment by using sections 307
and 109 of the Act. NRDC v. Administrator, 902 F.2d 962 (D.C. Cir. 1990), vacated,
921 F.2d 326 (D.C. Cir. 1991); see also infra text accompanying notes 223-260.

111. For the states' and the environmentalists' perspectives of these lawsuits and
the applicable visibility regulations, see Malley, Acid Rain: A Decade of Footdragging
May Be Coming to an End, 91 W. VA. L. REv. 817 (1989). Conversely, for industries'
perspectives of these lawsuits and the applicable visibility regulations, see Teague,
Lerner, Schulze & Fichthorn, The Debate Over the Adequacy of the United States
Approach to Acid Deposition: The Electric Utility Industry Perspective, 91 W. VA.

L. REv. 845, 870-83 (1989).
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states escape Scylla and Charybdis (the continued decline in
visibility, with no legal solution to the problem), this section
discusses possible legal solutions to the states' visibility
problems as well as the effects the 1990 Clean Air Act Amend-
ments may have on future lawsuits brought to improve visibil-
ity in class I areas.

B. Section 110, State Implementation Plans: Vermont v.
Thomas""s

In April 1986, Vermont submitted a proposed SIP to the
EPA pursuant to section 110(a)(1) of the Clean Air Act. 1 3 A
portion of Vermont's proposed plan addressed visibility im-
pairment at the Lye Brook National Wilderness Area (Lye
Brook), Vermont's only class I area. 14 In the SIP, Vermont
concluded that its state laws were adequate to prevent plume
blight, however, additional regulations were needed to combat
regional haze. 115 As a result, Vermont's SIP proposed a "fed-
erally enforceable 'long-term strategy' to combat the effects of
regional haze at Lye Brook.""" Vermont claimed that a long-
term strategy was needed to assure reasonable progress to-
ward the national visibility goal established in section 169A of
the Act.11 7

1. Vermont's Long-term Visibility Strategy

Vermont's long-term strategy contained two elements. In
the first element, Vermont requested the EPA to disapprove
and revise the SIPs 8 of eight upwind states contributing to

112. 850 F.2d 99 (2d Cir. 1988).
113. Id. at 101.
114. Id. Summertime haze has reduced visibility at Lye Brook by as much as

40% since the mid-1950's. Id.
115. See id.
116. Id.
117. Id.
118. Under section 110(a)(2)(E) of the Act, the EPA may disapprove all or part

of a SIP if it does not contain adequate provisions prohibiting any stationary source
within a state from emitting air pollutants in amounts which will interfere With-the
visibility protection provisions required in the SIP of another state. CAA §
110(a)(2)(E), 42 U.S.C. § 7410(a)(2)(E) (1988). See also id. § 110(c)(1)(B), 42 U.S.C. §
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visibility impairment at Lye Brook."" Such revisions would
burden midwestern states by forcing them to reduce emissions
that allegedly impaired visibility in Lye Brook. In addition,
Vermont requested that four of the eight states 20 which did
not contain class I areas be added to the list of thirty-six
states required to submit visibility plans under the EPA's
1980 regulations. 2 ' In the second element of its strategy, Ver-
mont proposed a forty-eight state emissions reduction plan
and a summertime ambient sulfate standard to meet the
NAAQS by 1995.122

To support the visibility plan, Vermont claimed that as
technologies improved, the 1980 regulations allowed develop-
ment of long-term strategies to reduce regional haze. 12  Ac-
cordingly, since the long-term strategy contained in Vermont's
SIP fit within the long-term strategy described in the 1980
regulations, it must be approved by the EPA to be consistent
with the purposes of the Clean Air Act. 24 However, the EPA
disagreed with most of Vermont's visibility plan and the argu-
ments supporting it.125

2. The EPA's Ruling On Vermont's Visibility Plan

In July 1987, the EPA issued a final ruling concerning
Vermont's proposed visibility plan.'26 The EPA approved the
portions of Vermont's SIP that complied with the 1980 plume
blight regulations. 127 However, the Agency took "no action"
on the SIP provisions which attempted to control regional

7410(c)(1)(B); Vermont, 850 F.2d at 101.
119. Vermont, 850 F.2d at 101. Both the EPA and Vermont concluded that visi-

bility impairment at Lye Brook was caused by regional haze formed from SO 2 emit-
ted from sources in upwind states such as Ohio, Pennsylvania, Indiana, Michigan,
Tennessee, Illinois, West Virginia, and Kentucky. Id. at 101, 102.

120. The four states included Ohio, Illinois, Indiana, and Pennsylvania. Id. at
101.

121. Id.
122. Id.
123. Id. at 103.
124. Id.
125. Id. at 102.
126. Id. See also 40 C.F.R. § 52.2370(c)(19) (1990).
127. Vermont, 850 F.2d at 102.
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haze. 128 By taking "no action," the EPA prevented this por-
tion of Vermont's SIP from being federally enforceable. In
justifying its decision, the EPA claimed .that only those por-
tions of a SIP based on regulations promulgated by the EPA
would be enforced.12 9 Accordingly, since the EPA's regulations
only addressed plume blight and not regional haze,1 30 Ver-
mont's regional haze regulations could not be enforced in its
SIP until the EPA had promulgated such regulations.1 3'

3. Judicial Review of the EPA's Ruling

Consequently, Vermont filed a petition to review the
EPA's final ruling.13 2 Vermont filed its petition in the United
States Court of Appeals for the Second Circuit pursuant to
section 307(b)(1), the judicial review provision of the Act.1 3

128. Id.
129. Id.
130. See supra text accompanying notes 90-92.
131. Vermont, 850 F.2d at 102.
132. Id. The Conservation Law Foundation of New England and the Vermont

Natural Resources Council also joined Vermont as petitioners. Id. at 100. The Ala-
bama Power Company intervened as a respondent. Id. at 102. The Alabama Power
Company is a consortium of electric power interests which include 64 electric utility
companies and three utility trade associations. Maine v. Thomas, 690 F. Supp. 1106,
1107 n.2 (D. Me. 1988), aff'd, 874 F.2d 883 (1st Cir. 1989). The utility companies
opposed Vermont's attempt to force the promulgation of regional haze regulations
because they would ultimately bear the financial burden of implementing any new
regulations. If new regulations were issued, the utilities would be forced to reduce the
emissions of air pollutants causing regional haze by retrofitting their power plants
with expensive emissions control technology. For example, the Navajo Generating
Station in Arizona may have to spend between $300 million and $1 billion to clean its
emissions causing haze over the Grand Canyon. Plant Owner Fighting Plan to Clean
Canyon Air, N.Y. Times, Oct. 15, 1989, at 24, col. 2. The possibility of enormous
retrofitting expenses provide the utilities with an incentive to oppose any attempts to
promulgate new visibility regulations. For this reason, the Alabama Power Company
has intervened as a defendant in other cases brought to compel promulgation of
stricter visibility regulations. See infra note 194.

133. Vermont, 850 F.2d at 102. The judicial review provision of the Clean Air
Act provides that a petition for review of the EPA's approval, denial, or promulgation
of any SIP under section 110 of the Act (including a partial denial) may be filed in
the United States Court of Appeals for the appropriate circuit. CAA § 307(b)(1), 42
U.S.C. § 7607(b)(1) (1988). The petition must be filed within 60 days from the date

-lttn- 1ic-f-the-gTl-tiy-en 1 1-etn-appears-in-the-Federai-Regtster, excptthat
if such petition is based solely on grounds arising after such sixtieth day, then any
petition for review ... shall be filed within sixty days after such grounds arise." Id. In
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On June 23, 1988, the Second Circuit denied Vermont's
petition for review. T3 The court stated that the 1980 regula-
tions contemplated long-term strategies to combat regional
haze, but did not authorize states containing class I areas to
implement regional haze regulations through federally en-
forceable SIPs.13 5 Furthermore, the court agreed with the
EPA's argument that Vermont's long-term visibility strategy
fell outside the scope of the 1980 regulations because neither
these regulations nor section 169A of the Act authorized
states to incorporate regional haze measures in their SIPs. 36

The court held that since regional haze measures were not re-
quired in a state's SIP, the EPA's "no action" response was
appropriate."3 7 Accordingly, Vermont was barred from impos-
ing its controls on upwind states to address regional haze
within its borders.3 8 Thus, Vermont failed in its attempt to
use section 110 of the Act to compel the EPA to address re-
gional haze.

4. A Possible Solution to Vermont's Visibility Problem

The Second Circuit, however, was not unsympathetic to
Vermont's visibility problems. In recognizing that Vermont
was caught between Scylla and Charybdis (the impaired visi-
bility at Lye Brook and no legal solution to the problem), the
court suggested that Vermont pursue an alternative remedy:
"filing with [the] EPA... a petition for rulemaking under the
Administrative Procedure Act, 5 U.S.C. § 553(e), with even-
tual review in the D.C. Circuit.' 1 39 However, this remedy was

Vermont v. Thomas, the EPA's partial denial of the regional haze regulations in Ver-
mont's SIP triggered judicial review under section 307(b)(1) of the Act. The 1990
Amendments to the Clean Air Act did not alter the rules enumerated above. See
Clean Air Act Amendments of 1990, Pub. L. No. 101-549, §§ 702, 703, 706, 707(h),
104 Stat. 2399, 2681, 2682, 2683 (1990) (to be codified at 42 U.S.C. § 7607).

134. Vermont, 850 F.2d at 104.
135. See id. at 103.
136. Id.
137. Id. at 104.
138. Id. (citing Air Pollution Control Dist. v. EPA, 739 F.2d 1071, 1087-88 (6th

Cir. 1984) (holding that air quality standards of a downwind state which are more
stringent than the NAAQS do not require upwind states to alter their valid SIPs)).

139. Id. at 104. Section 553(e) states: "Each agency shall give an interested per-
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ineffective immediately following this decision because, in de-
nying the regional haze provisions in Vermont's SIP, the EPA
had reaffirmed its deferral on promulgating regional haze reg-
ulations. There was no indication that a new petition would
change this position. Yet, as new technology and modelling
techniques are developed for controlling the sources of re-
gional haze, states should pursue this remedy by petitioning
the EPA to promulgate regional haze regulations. Such tech-
nology and modelling techniques are discussed later in this
Comment." 0 Furthermore, in the petition for rulemaking, the
states should include as much detailed evidence as possible
describing the technologies and modelling techniques as well
as evidence proving how these items could be used to control
regional haze. The more information that is presented to the
EPA proving that regional haze can be controlled, the more
likely it will be that the EPA will use that information to pro-
mulgate such regulations.

5. Effects of the 1990 Amendments on Protecting Visi-
bility Under Section 110 of the Act

The 1990 Amendments to section 110 do not provide any
new solutions for protecting visibility in class I areas. They
also do not change the requirement that SIPs contain ade-
quate provisions prohibiting any source within a state from
emitting air pollutants which interfere with the protection of
visibility."4 However, the amendments strengthen the EPA's
discretionary enforcement authority over SIP violations, in-
cluding the authority to bring civil actions for penalties, in-
junctive relief, and new authority to issue administrative pen-
alty orders." 2 Such authority can also be used by the EPA
when a state fails to enforce its SIP.'4 3 Accordingly, if the

son the right to petition for the issuance, amendment, or repeal of a rule." 5 U.S.c. §
553(e) (1988).

140. See infra notes 215-18 and accompanying text.
141. See Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 101, 104

Stat. 2399, 2404 (1990) (to be codified at 42 U.S.C. § 7410).
142. H.R. CONF. REP. No. 101-952, 101st Cong., 2d Sess. 347 (1990).
143. Id.
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EPA, in its discretion, fails to enforce SIP violations contrib-
uting to visibility degradation, an aggrieved state may bring a
citizen suit against the violating state or source. '44 However, a
state is precluded from bringing a citizen suit against the EPA
because such suits can be maintained only when the Agency
has failed to perform a mandatory duty required under the
Act. "14 5 Consequently, since under the amendments, EPA en-
forcement of SIP violations contributing to visibility degrada-
tion appears to be discretionary, a citizen suit cannot be
maintained against the EPA.

C. Section 126, Interstate Pollution Abatement: New York
v. EPAL

46

In the early 1980's, New York and Maine sued the EPA
under sections 307 and 126(b) of the Act. This suit was
brought to force the Agency to control air pollution emitted
from sources in midwestern states which caused regional haze
and interfered with visibility in northeastern states. 14 How-
ever, this attempt failed.

1. The Provisions of Section 126

Section 126 was enacted to address problems of interstate
air pollution. 148 This section allows the EPA to intervene
when interstate air pollution prevents a state from attaining
the NAAQS for a particular air pollutant or interferes with
PSD or visibility standards required in a SIP. 49 Furthermore,
section 126(b) allows any state to petition the EPA for a find-
ing that any major source in one state emits or would emit air

144. CAA § 304(a)(1), 42 U.S.C. § 7604(a)(1) (1988). Suits may be maintained
against a state only to the extent permitted by the eleventh amendment to the U.S.
Constitution and the supporting case law. See id.

145. Id. § 304(a)(2), 42 U.S.C. § 7604(a)(2).
146. 852 F.2d 574 (D.C. Cir. 1988), cert. denied sub nom. Maine v. EPA, 489 U.S.

1065 (1989).
147. Id. at 577.
148: See CAA § 126, 42 U.S.C. § 7426 (1988). See also Interstate Pollution

Abatement, Final Determination, 49 Fed. Reg. 48,152 (1984) [hereinafter Interstate
Pollution].

149. Interstate Pollution, supra note 148, at 48,152.
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pollutants which cause another state to violate the required
visibility provisions in its SIP, enacted pursuant to section
110(a)(2)(E)(i)(II) of the Act.150 If the EPA finds that a state
has violated section 110(a)(2)(E)(i)(II), new or modified pollu-
tion sources cannot be built or operated within that state in
violation of the Act's interstate requirements. 151 Existing
sources within that state must cease operations within three
months or comply with a schedule designed to eliminate inter-
state air pollution. 52

2. The 126(b) Petitions Brought by Maine and New
York

In 1980 and 1981, New York and Maine respectively peti-
tioned the EPA pursuant to section 126(b) of the Act. 5' Both
states sought a finding that SO 2 and particulates emitted from
sources in seven midwestern states 5 4 were interfering with the
ability of New York and Maine to protect visibility under
their SIPs as required by section 110(a)(2)(E)(i)(II) of the
Act.15 5 In its petition, Maine alleged that the regional haze at
its Acadia National Park was caused by air pollution emitted
from sources in the seven midwestern states.156 Also in its pe-
tition, Maine presented data which indicated that impermissi-
ble levels of interstate air pollutants originating in the mid-

150. CAA § 126(b), 42 U.S.C. § 7426(b) (1988). After a section 126(b) petition
has been received, the EPA has 60 days in which to hold a public hearing and ap-
prove or deny the petition. Id.

151. New York, 852 F.2d at 576. See also CAA § 126(c)(1), 42 U.S.C § 7426(c)(1)
(1988).

152. New York, 852 F.2d at 576.
153. Id. at 577. The EPA consolidated the petitions to allow concurrent review.

See Teague, Lerner, Schulze & Fichthorn, The Debate Over the Adequacy of the
United States Approach to Acid Deposition: The Electric Utility Industry Perspec-
tive, 91 W. VA. L. REV. 845, 879 (1989).

154. The seven midwestern states included Illinois, Indiana, Michigan, Ohio,
Tennessee, West Virginia, and Kentucky. New York, 852 F.2d at 577.

155. See Interstate Pollution, supra note 148, at 48,152. In their petitions, both
New York and Maine also alleged that interstate air pollution prevented maintenance
of the PSD program within both states. Id. New York further alleged that the pollu-
tion prevented New York from attaining the NAAQS for particulates. Id.

156. New York, 852 F.2d at 577.
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west were causing visibility impairment within its borders.15

However, Maine could not trace the cause of the haze to a
specific source or a group of sources.158 By petitioning the
EPA for a finding under section 126, both New York and
Maine attempted to compel the EPA to control air pollution
from the midwest that impaired visibility in their states.

3. The EPA's Denial of the 126(b) Petitions

In December 1984, the EPA denied both petitions.159 The
petitions were denied, inter alia, because New York and
Maine had failed to produce any evidence which demon-
strated that emissions from major sources in midwestern
states prevented the petitioning states from attaining the vis-
ibility regulations required in their SIPs. 60 Specifically, in de-
nying Maine's petition, the EPA claimed that Maine "'had
not adopted the required visibility measures contained in the
[1980] ... regulations; moreover, such visibility measures...
[did] not address regional haze.' " As a result, the EPA ar-
gued that Maine could not claim that the emissions from up-
wind states were interfering with visibility measures contained
in its SIP, when its SIP had no visibility measures which
could be violated. 162 Consequently, the EPA concluded that
since Maine's petition concerned only regional haze, it had
failed to prove under section 126(b) that provisions in its SIP
were being violated by interstate air pollution.

In denying New York's petition, the EPA argued that the
protection of visibility under section 169A and the 1980 visi-

157. Id. at 579.
158. Id. at 577.
159. Id. See also Interstate Pollution, supra note 148, at 48,152. The EPA had

delayed its decision for more than three years after the petitions were originally filed.
See New York, 852 F.2d at 577. Dissatisfied with this delay, the petitioning states
sued the EPA in the United States district court for an order requiring the EPA to
decide their petitions. See id. As a result of this suit, the EPA was ordered to render
a decision within 60 days. New York v. Ruckelshaus, 21 Env't Rep. Cas. (BNA) 1721,
1724 (D.D.C. 1984).

160. Interstate Pollution, supra note 148 at 48,157.
161. New York, 852 F.2d at 579 (quoting Interstate Pollution Abatement, Final

Determination, 49 Fed. Reg. 48,152, 48,153 (1984)).
162. Id.
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bility regulations applied only to class I areas.16 Since class I
areas did not exist in New York, its petition could not allege
visibility impairment from interstate air pollution. 164

4. Judicial Review of the Petitions' Denial

Maine and New York brought a petition in the United
States Court of Appeals for the District of Columbia seeking
judicial review of the EPA's denial of their section 126(b) pe-
titions.165 In the court of appeals, the petitioners contended
that by filing their 126(b) petitions, the EPA was immediately
obligated to undertake an investigation to determine whether
the SIPs in upwind states were in compliance with section
110(a)(2)(E) of the Act.' 66 Thus, the petitioners claimed that
they were not required to produce evidence demonstrating
that pollutants emitted in midwestern states were causing the
petitioners to violate the required visibility provisions in their
SIPs. In their opinion, this was the EPA's responsibility.

In response to this argument, the EPA contended that fil-
ing a 126(b) petition does not trigger the type of review con-
templated by the petitioners.16 7 To support this claim, the
EPA argued that the language of section 126(b) focuses on
"major sources," not the validity of a SIP as purported by the
petitioners. 6 8 In addition, the EPA contended that if Con-
gress had intended to require the Agency to investigate the
allegations in 126(b) petitions, it would have expressly stated
so in the Act. 69 The EPA opined that under the Act, it only
has sixty days (after receiving the petition) in which to act
upon the petition.170 Thus, "[u]nder Petitioners' theory, once
a section 126(b) petition has been filed, the Administrator

163. Interstate Pollution, supra note 148, at 48,153.
164. Id.
165. New York, 852 F.2d at 577. Both Maine and New York filed their petitions

pursuant to section 307, the judicial review provision of the Act. Id. See also supra
note 133.

166. New York, 852 F.2d at 578.
167. Id.
168. Id.
169. See id.
170. CAA § 126(b), 42 U.S.C. § 7426(b) (1988).
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would be required to engage in an entire array of investigative
duties" including a complete investigation of the adequacy of
the SIPs of those states named in the petition.17 1 Also during
this period, the agency would be required to develop air pollu-
tion models, conduct research, and gather data necessary to
approve or to disapprove the petition." Consequently, the
EPA believed it was reasonable to conclude that Congress did
not intend for the EPA to perform these duties within such a
short time period without expressly stating so in the Act.1 73

Based on the forgoing arguments, the EPA claimed that it
had no affirmative duty to become involved in gathering evi-
dence in response to 126(b) petitions, 17 and accordingly, the
states must bear the burden of proof when filing such peti-
tions. The court of appeals agreed with the EPA." 5

In July 1988, the court of appeals held that the EPA had
properly denied Maine's 126(b) petition. 176 The court of ap-
peals concluded that Maine had not presented a proper claim
under section 126(b).1" After analyzing the statutory language
of this section, the court determined that a 126(b) petition
could only be brought for a finding that a major source would
emit air pollutants in violation of section 110(a)(2)(E)(i)(II). 8

Maine, however, had not alleged that major sources in other
states had interfered with the visibility measures contained in
its SIP. 7 9 Furthermore, the court supported the EPA's denial
of Maine's petition because current federal regulations only
address plume blight and do not encompass federally enforce-
able measures to alleviate regional haze. 80 Consequently, this
decision placed Maine and New York between Scylla and
Charybdis (the degradation of eastern visibility by sources in
midwestern states and no legal remedy for the problem). Un-

171. New York, 852 F.2d at 578.
172. Id.
173. Id.
174. See id.
175. Id. at 579.
176. Id. at 581.
177. Id. at 579.
178. Id.
179. Id.
180. Id. at 579-80.
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fortunately, the 1990 Amendments to section 126(b) provide
no solution to this problem.

5. Effects of the 1990 Amendments on Protecting Visi-
bility Under Section 126 of the Act

Section 126 was amended in 1990 to allow any state to
petition the EPA for a finding that any major source or group
of stationary sources in one state emits or would emit air pol-
lutants which cause another state to violate the prohibitions
of section 110(a)(2)(D)(ii) of the Act.18 The amendments
added the phrase "or group of stationary sources" and substi-
tuted section 110(a)(2)(E)(i) with section I10(a)(2)(D)(ii).182

By making this substitution, Congress apparently eliminated
section 126(b) as a method of protecting visibility in class I
areas. Under the old version of this section, which incorpo-
rated section 110(a)(2)(E)(i), a state could petition the EPA
for a finding that any major source emits air pollution in vio-
lation of visibility provisions in the SIPs of downwind
states."8 ' However, under the amended version, a state can pe-
tition the EPA for a finding that interstate air pollution would
violate SIP provisions relating only to section 126 or section
115.14 Neither of these sections contain any references to the
protection of visibility. Consequently, even if Maine had ad-
hered to the requirements of section 126(b) by adopting the
EPA's 1980 visibility regulations and proving that compliance
with them was hindered by emissions from major sources or
groups of sources in upwind states, under the new Act, section
126(b) would be unavailable to it as a remedy for protecting

181. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 109, 104 Stat.
2399, 2469 (1990) (to be codified at 42 U.S.C. § 7426).

182. Id.
183. CAA § 126(b), 42 U.S.C. § 7426(b) (1988).
184. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 101, 104 Stat.

2399, 2404 (1990) (to be codified at 42 U.S.C. § 7410). Section 115 allows the EPA to
revise SIPs to prevent or eliminate the emission of air pollutants in the United States
which may reasonably be anticipated to endanger public health or welfare in a foreign
country. CAA § 115, 42 U.S.C. § 7415 (1988). Section 115 contains no reference to
visibility protection and was not changed by the 1990 Amendments. Id. See Clean Air
Act Amendments of 1990, Pub. L. No. 101-549, 104 Stat. 2399 (1990).
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visibility.

D. Section 304(a)(2), Citizen Suits and Section 169A, Visi-
bility Protection for Federal Class I Areas: Maine v.
Thomas

18 5

In the late 1980's, northeastern'states were dissatisfied
with the continued decline in visibility and the EPA's persis-
tent delay in promulgating regional haze regulations to rectify
this decline. Consequently, in July 1987, seven northeastern
states and six environmental groups sued the EPA8 6 in the
United States District Court of Maine, pursuant to section
304(a)(2) of the Act. 8 7 This suit was brought to compel the
EPA to promulgate additional visibility regulations allegedly
required by section 169A.1aa

1. Arguments Presented by the Plaintiffs

To invoke jurisdiction under section 304(a)(2), the plain-
tiffs argued that the EPA had a mandatory duty under section

185. 690 F. Supp. 1106 (D. Me. 1988), aff'd, 874 F.2d 883 (1st Cir. 1989).
186. Id. at 1107. The seven northeastern states which joined as plaintiffs in this

litigation were Connecticut, Maine, Massachusetts, New Jersey, New York, Rhode
Island, and Vermont. Id. at 1107 n.1. The seven states were joined in their suit by the
following six environmental groups: the Natural Resources Council, the Environmen-
tal Defense Fund, the Conservation Law Foundation of New England, the National
Audubon Society, the Sierra Club Legal Defense Fund, and the National Parks and
Conservation Association. Id.

187. Id. at 1109. In general, section 304(a)(2), the citizen suit provision of the
Act, provides that any person may commence a civil action in federal district court to
compel the EPA to perform any mandatory act or duty required under the Act. CAA
§ 304(a)(2), 42 U.S.C. § 7604(a)(2) (1988). Citizen suits may be brought in the district
courts without regard to the amount in controversy or citizenship of the parties. Id. §
304(a), 42 U.S.C. § 7604(a). Furthermore, under the citizen suit provision, a suit may
not be commenced prior to 60 days after the plaintiff has given notice to the EPA of
the intent to sue the Agency for its failure to perform a nondiscretionary duty. Id. §
304(b), 42 U.S.C. § 7604(b). The citizen suit provision was amended by the 1990
Amendments to the Clean Air Act. Clean Air Act Amendments of 1990, Pub. L. No.
101-549, § 707, 104 Stat. 2399, 2682-84 (1990) (to be codified at 42 U.S.C. §§ 7604,
7607). See also infra text accompanying notes 219-20. However, the amendments did
not alter the basic concepts enumerated above. See Clean Air Act Amendments of
1990, Pub. L. No. 101-549, § 707, 104 Stat. 2399, 2682-84 (1990) (to be codified at 42
U.S.C. §§ 7604, 7607).

188. Maine, 690 F. Supp. at 1108.
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169A(a)(4) of the Act to promulgate comprehensive visibility
regulations (including regulations for regional haze) by August
7, 1979.189 The plaintiffs argued that the plume blight regula-
tions were an insufficient response to that mandatory duty. 90

In addition, they contended that the EPA's persistent delay in
promulgating future regional haze regulations was also a fail-
ure to perform this nondiscretionary directive. 191 The plain-
tiffs further alleged that the EPA had a mandatory duty to
establish emission controls for air pollution sources causing
regional haze in class I areas. 92 The plaintiffs moved for an
order compelling the EPA to promulgate final visibility regu-
lations concerning regional haze within two years from the
date of the motion.193

2. Arguments Presented by the EPA

Conversely, the EPA and the defendant intervenors9 4

cross-moved to dismiss the complaint by arguing that section
169A did not require the EPA to regulate specific kinds of air
pollution emissions, but only required the EPA to promulgate
regulations which assured "reasonable progress" toward the
national visibility protection goal.' 95 The EPA claimed that
the Phase I regulations promulgated in 1980 satisfied this re-
quirement under section 169A.'96 Furthermore, the EPA ar-

189. Id.
190. Id.
191. Id.
192. Id. See also Court Denies Northeast States' Request for EPA to Take Ac-

tion on Regional Haze, 19 Env't Rep. (BNA) 692, 693 (Aug. 19, 1988).
193. Brief of Plaintiffs-Appellants at 2, Maine v. Thomas, 874 F.2d 883 (lst Cir.

1989) (No. 88-1983). See also Maine, 690 F. Supp. at 1107.
194. The Alabama Power Company intervened with the EPA as a defendant.

Brief of Plaintiffs-Appellants at 2, Maine v. Thomas, 874 F.2d 883 (1st Cir. 1989)
(No. 88-1983). See also supra note 132.

195. Maine, 690 F. Supp. at 1109.
196. Id. In their motion to dismiss, the defendants raised two additional argu-

ments which the district court did not consider in its decision. The defendants argued
that the plaintiffs' claim was barred by res judicata and collateral estoppel because
the plaintiffs should have intervened in Friends of the Earth v. Costle, No. 79-2311
(D.D.C. filed Aug. 30, 1979). This case decided the EPA's nondiscretionary duty
under section 169A to promulgate additional visibility regulations. See supra note 83.

In addition, the defendants argued that jurisdiction based on section 304(a)(2)
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gued that the district court lacked jurisdiction under section
304(a)(2) because the plaintiffs' claim actually attacked the fi-
nality of the EPA's decision to delay promulgation of regional
haze regulations, a claim which could only be reviewed by the
D.C. Circuit pursuant to section 307(b)(1) of the Act. 197

3. The District Court's Decision

The issue presented to the district court was whether the
deferral by the EPA in promulgating regional haze regulations
was a final agency action under section 307(b)(1) of the Act
and therefore not within the jurisdiction of the United States
district court.198 On July 27, 1988, the district court granted
the EPA's cross-motion to dismiss, holding that the court
lacked subject matter jurisdiction. 19' However, in deciding
this issue, the district court circumvented the real issue of
whether the EPA's Phase I regulations, which allowed a con-
tinued nine-year delay in promulgating regional haze regula-
tions, actually assured "reasonable progress" toward the na-
tional goal of preventing future visibility impairment in class I
areas.

The district court concluded that despite an expressed in-
tent by the EPA to issue future visibility regulations, the
EPA's decision in 1980 to defer promulgation of regional haze
regulations was a final agency action which was not reviewable

was improper because section 169A imposed no mandatory duty on the EPA to pro-
mulgate additional visibility regulations beyond the plume blight regulations promul-
gated in 1980. Brief of Plaintiffs-Appellants at 19, Maine v. Thomas, 874 F.2d 883
(1st Cir. 1989) (No. 88-1983).

197. Brief of Plaintiffs-Appellants at 19, Maine v. Thomas, 874 F.2d 883 (1st Cir.
1989) (No. 88-1983). See also CAA § 307(b)(1), 42 U.S.C. § 7607(b)(1) (1988). In re-
sponse to this argument, the plaintiffs contended that jurisdiction could not be as-
serted under section 307(b)(1) because they were not challenging the finality of the
Phase I regulations nor the adoption of the EPA's 1980 phased approach. Maine, 690
F. Supp. at 1111. Instead, they wanted to compel the EPA to issue additional regula-
tions to fulfill the mandatory duty of assuring reasonable progress toward the na-
tional visibility goal established in section 169A. Id. Plaintiffs also contended that the
1980 regulations could not be a final action within the meaning of section 307(b)(1),
because the regulations specifically provide that the EPA will issue additional regula-
tions in the future. Id.

198. Maine, 690 F. Supp. at 1109.
199. Id. at 1112.
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in the district court under the language of section 304(a)(2). 0 °

The court stated that "once the EPA has publicly announced
a formal decision not to act or to defer action, and the basis
for that decision is set forth in an administrative record," the
EPA .has taken final action which can be reviewed only in the
United States Court of Appeals for the District of Columbia
pursuant to section 307(b)(1). 2

1
1 Although the plaintiffs in-

sisted that their claim did not challenge the finality of the
EPA's 1980 regulations,0 2 the court concluded that it was not
bound by such a characterization.2 3

Consequently, because the EPA's decision to defer was
treated as a final action, the district court had no subject mat-
ter jurisdiction to hear the case under the citizen suit provi-
sion of the Act. Accordingly, the plaintiffs should have sought
review in the D.C. Circuit pursuant to section 307(b)(1) 204

within sixty days after the 1980 regulations were issued by the
EPA. Unsatisfied with the district court's decision, the plain-
tiffs appealed to the United States Court of Appeals for the
First Circuit.

4. The Court of Appeals Decision

On May 18, 1989, the court of appeals affirmed the dis-
trict court's dismissal for lack of subject matter jurisdiction.20 5

The court of appeals held that the EPA's promise to promul-
gate future regulations concerning regional haze was "final ac-
tion taken" within the language of section 307(b)(1) and
therefore only reviewable in the Court of Appeals for the Dis-

200. Id.
201. Id. at 1111 (citing Bethlehem Steel Corp. v. EPA, 782 F.2d 645 (7th Cir.

1986) (recognizing that inaction or deferral, if based on an administrative record, can
trigger jurisdiction under section 307 of the Act)). In Maine v. Thomas, the district
court stated that "the EPA's failure to promulgate regional haze regulations was
based on an extensive and published administrative record which reflects citizen and
agency concerns, the intent to defer, and a rationale based on inadequate technologi-
cal and scientific information." Maine,.690 F. Supp. at 1111-12.

202. See supra note 197.
203. Maine, 690 F. Supp. at 1111.

204. Id. at 1112.
205. Maine v. EPA, 874 F.2d 883, 891 (1st Cir. 1989).
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trict of Columbia.0 6 Under these circumstances, the appel-
lants' citizen suit, brought pursuant to section 304(a) (2), could
not be used to assert jurisdiction in the district court. 07

In addition, the EPA's "final action" was reviewable only
in the D.C. Circuit within sixty days from the enactment of
the 1980 visibility regulations. 08 In its decision, the court im-
plied that since the 1980 regulations had not been challenged
within the sixty-day period, any subsequent challenges
brought in the court of appeals would also be untimely and
therefore denied.

Accordingly, the court of appeals' decision denied the
plaintiffs jurisdiction on which to challenge the EPA's 1980
visibility regulations under either section 304(a)(2) or
307(b)(1). By denying the plaintiffs jurisdiction under both
provisions, the court had placed the northeastern states be-
tween Scylla and Charybdis (the continued impairment of vis-
ibility and no jurisdiction on which to challenge the EPA's de-
lay in issuing stricter visibility regulations, specifically,
regulations concerning regional haze). However, the court of
appeals recognized the jurisdictional dilemma it had created
and suggested a possible solution.

5. A Possible Solution to the States' Visibility Problem

The court stated that the EPA remained under a
"double-barreled duty, statutory and self-imposed under the
terms of" its 1980 regulations to control regional haze.2 0

9

Therefore, after reviewing the language of section 307(b)(1),
the court concluded that the northeastern states could peti-

206. Id.
207. Id.
208. Id. at 886.
209. Id. at 889. In announcing the 1980 regulations, the EPA imposed on itself a

mandatory duty to promulgate future phases regulating regional haze. Id. at 890. In
the 1980 regulations, the EPA stated, "We will propose and promulgate future phases
when improvement in monitoring techniques provides more data on source-specific
levels of visibility impairment, regional scale models become refined, and our scien-
tific knowledge about the relationships between emitted air pollutants and visibility
impairment improves." Id. at 889 (quoting Visibility Protection for Federal Class I
Areas, 45 Fed. Reg. 80,084, 80,086 (1980)) (emphasis added by the court).
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tion the EPA for new visibility rulemaking based "'on
grounds arising after . . .' the time for challenging the 1980
regulations had expired. 2 1 0 Such a petition must be filed in
the D.C. Circuit within sixty days after new grounds arise.2 1'

Throughout the 1980's, the EPA argued that it would
only promulgate regional haze regulations when scientific
knowledge concerning regional haze improved and regional
scale models became refined.2 " However, if states could
demonstrate that these conditions were satisfied, they would
have new grounds upon which to petition the EPA to revise
the visibility standards to include regional haze regulations.213

If the EPA denied the petition, the petitioners could seek ju-
dicial review in the D.C. Circuit pursuant to section 307(b)(1)
of the Act. 4

Presently, states could argue that the conditions enumer-
ated in the 1980 regulations have been satisfied because re-
gional scale models and technology have been developed
which will allow the EPA to determine the sources of regional
haze.215 If the sources can be identified, the EPA can issue
guidelines describing the type of control technology (BACT,
BART, or RACT) which must be applied to both existing and
future sources to control the haze. In general, to determine
which sources contribute to the formation of regional haze,
tracers"' can be injected into the plumes of sources located in

210. Id. at 889. See supra note 133.
211. CAA § 307(b)(1), 42 U.S.C. § 7607(b)(1) (1988).
212. See supra text accompanying note 93.
213. Maine v. Thomas, 874 F.2d 883, 890 (1st Cir. 1989). Congress intended citi-

zens to have the ability to confront the EPA with new information sufficient to merit
revision of existing regulations. Id. (citing Group Against Smog & Pollution, Inc. v.
EPA, 665 F.2d 1284, 1289-90 (D.C. Cir. 1981)).

214. Id.
215. Wyden, Babbitt, Environmental Groups Seek Tougher Air Requirements

for National Parks, 20 Env't Rep. (BNA) 1443, 1443-44 (Dec. 29, 1989). Regional
scale models developed under the acid rain program could be used to establish a reg-
ulatory program for regional haze. However, in 1986, when the National Park Service
requested that the EPA establish such a program based on these scale models, the
EPA refused to honor the request. EDF Statement, supra note 31, at 2.

216. See supra note 215, at 1444. Tracers are gases and other chemical com-
pounds such as deuterated methane, not normally found in the ambient air which are
injected into the stack emissions of an air pollution source. See Norris, supra note
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confined geographical regions in upwind states. A different
tracer must be used in each geographical area. Subsequently,
as different tracers are detected in regional haze formations,
the geographical areas from which those tracers originated
will be identified. As the regions contributing to regional haze
formation are identified, the EPA should apply a technology
standard to the sources within those regions to control this
haze.21

The states should use this technology to petition the EPA
for new visibility regulations concerning regional haze. States
should pursue a petition under either section 307(b)(1) of the
Clean Air Act or section 553(e) of the Administrative Proce-
dure Act 218 as a possible solution to preventing the continued
degradation of visibility in class I areas.

6. Effects of the 1990 Amendments on Protecting Visi-
bility Through the Citizen Suit Provision of the Act

The jurisdictional dilemma created by the decisions in
Maine v. Thomas, and its hinderance to the protection of visi-
bility in class I areas, may also be solved by implementing the
1990 Amendments to section 304(a), the citizen suit provision
of the Act. 19 This section was amended by adding the follow-
ing final paragraph:

The district courts of the United States shall have juris-
diction to compel.., agency action unreasonably delayed,
except that an action to compel agency action referred to
in section 307(b) which is unreasonably delayed may only
be filed in the United States District Court within the cir-

109, at 49. See also Assessment of Visibility Impairments and Integral Vista Identifi-
cation, 53 Fed. Reg. 35,956, 35,958 (1985) (proposed Sept. 1, 1985). As the tracers are
detected in downwind receptors, they provide valuable information regarding the at-
mospheric transportation of air pollutants. For example, tracers have been used to
determine that particulate pollution from the Navajo power plant in Arizona has
been transported to the Grand Canyon National Park in Arizona. See supra note 215,
at 1444.

217. See supra note 215, at 1444.
218. See supra text accompanying notes 139-40.
219. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 707, 104 Stat.

2399, 2682-83 (1990) (to be codified at 42 U.S.C. §§ 7604, 7607).
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cuit in which such action would be reviewable under sec-
tion 307(b). In any such action for unreasonable delay,
notice to the entities referred to in subsection (b)(1)(A)
shall be provided 180 days before commencing such
action.220

This amendment effectively reverses the holding in Maine v.
Thomas by granting district courts exclusive jurisdiction to
compel the EPA to issue regional haze regulations. However,
jurisdiction can be asserted only if the EPA's delay .in issuing
such regulations is unreasonable. In future citizen suits
brought pursuant to this amendment, states should argue that
the EPA's eleven-year delay in promulgating regional haze
regulations is unreasonable in light of the fact that knowledge
and technology presently exist through which sources contrib-
uting to regional haze formation can be identified and con-
trolled. 221 As a result of this new amendment, the states
should request the district court to compel the EPA to issue
such regulations.

To defeat the district court's jurisdiction under this new
amendment, the EPA will probably argue that the delay is
reasonable because present scientific knowledge and model-
ling techniques concerning regional haze are inadequate and
need further development before they can be used to promul-
gate such regulations. In enacting the 1990 Amendments,
Congress apparently agreed with this proposition, because
over the next three years, the Agency is required to conduct
studies to identify the sources and source regions contributing
to regional haze formation.222 If Congress had believed that
present knowledge was sufficient to identify and control the
source areas contributing to regional haze, it would not have
directed the EPA to conduct further studies; instead, it would
have directed the EPA to apply a specific technology standard
to sources within those regions affecting haze formation.

220. Id. § 707, 104 Stat. at 2683.
221. See supra text accompanying notes 215-17.
222. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 816, 104 Stat.

2399, 2695 (1990) (to be codified at 42 U.S.C. § 7492). See also infra text accompany-
ing notes 271-74.
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Consequently, if a citizen suit was brought against the
EPA (within the next three years) pursuant to this new
amendment, the EPA could defeat the jurisdiction of the dis-
trict court. The EPA can argue that its delay in issuing re-
gional haze regulations is reasonable because the agency can-
not promulgate such regulations when it is under a statutorily
imposed duty to study the problem rather than to issue regu-
lations. In essence, the new amendments make it reasonable
for the EPA to delay issuing regional haze regulations for the
next three years, or until it has completed the studies.

E. Section 109, National Primary and Secondary Ambient

Air Quality Standards: NRDC v. Administrator2 23

1. Background

In 1989, five northeastern states attempted to force the
EPA to address and improve visibility impairment throughout
the United States, including national parks, by suing the
Agency under sections 307 and 109 of the Act. In NRDC v.
Administrator,22 Connecticut, Massachusetts, New Jersey,
New York, Vermont, and the Natural Resources Defense
Council (NRDC) sued the EPA in the Court of Appeals for
the District of Columbia.225 They sought review of several as-
pects of the EPA's 1987 revisions to the particulate matter
NAAQS,226 issued pursuant to section 109(d) of the Act.227

One of the petitioners' claims asserted that the EPA had
failed to promulgate a secondary NAAQS for particulate mat-
ter that would protect the public welfare against visibility im-
pairment, as required by section 109.228 The petitioners asked
the D.C. Circuit to force the EPA to set such a secondary
NAAQS and to establish a one-year timetable for the EPA to
implement it.229

223. 902 F.2d 962 (D.C. Cir. 1990), vacated, 921 F.2d 326 (D.C. Cir. 1991).
224. Id.
225. Id. at 980.
226. Id. at 965.
227. CAA § 109(d), 42 U.S.C. § 7409(d) (1988).
228. NRDC, 902 F.2d at 980.
229. See id. at 980.
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However, on April 27, 1990, the portion of the petition
requesting a visibility standard was dismissed by the court for
lack of jurisdiction.230 The court did not reach the merits of
the petition. Subsequently, on November 27, 1990, the parties
voluntarily agreed to dismiss the case primarily because Title
IV of the 1990 Amendments requires significant reductions in
NO, and SO2 emissions which cause visibility impairment
throughout the United States."' Although Title IV was en-
acted to reduce the emissions of pollutants causing acid
rain,3 2 it will also indirectly improve visibility in class I areas
by reducing the emissions of pollutants contributing to visibil-
ity impairment.

Based on the parties' agreement, the court of appeals va-
cated its entire decision concerning the revisions to the sec-
ondary particulate NAAQS.233 Although this decision was an-
nulled and thus has no effect on the protection of visibility in
class I areas, it still warrants a brief discussion in order to
provide information which could be useful in future lawsuits
brought under similar circumstances. Accordingly, this section
of the Comment briefly describes section 109 of the Act and
the EPA's 1987 revisions to the particulate matter NAAQS. It
also briefly describes the arguments presented by the parties
in this suit as well as the circuit court's decision.

2. The Provisions of Section 109

Section 109 of the CAA required the EPA to publish a
primary and secondary NAAQS for each air pollutant identi-

230. See id.
231. Telephone interview with Joan Leary Matthews, Assistant Attorney General

for the State of New York, Environmental Protection Bureau (Apr. 1, 1991) [herein-
after Telephone Interview]. The purpose of Title IV was to reduce the adverse effects
of acid deposition through a ten-million-ton reduction in SO 2 emissions and a two-
million-ton reduction in NO. emissions from 1980 emissions levels. Clean Air Act
Amendments of 1990, Pub. L. No. 101-549, § 401(b), 104 Stat. 2399, 2585 (1990) (to
be codified at 42 U.S.C. § 7651). Both SO2 and NO. impair visibility in class I areas.
See supra text accompanying notes 21 & 29-30.

232. See Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 401(b), 104
Stat. 2399, 2585 (1990) (to be codified at 42 U.S.C. § 7651).

233. NRDC v. Administrator, 921 F.2d 326 (D.C. Cir. 1991), vacating, 902 F.2d
962 (D.C. Cir. 1990).
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fled pursuant to section 108 of the Act.2 34 The primary
NAAQS were designed to protect the public health while al-
lowing an adequate margin of safety. 35 The secondary
NAAQS were designed to protect the public welfare from any
known or anticipated adverse effects caused by the air pollu-
tants identified under section 108,236 including effects from
impaired visibility.2 '7 Under section 109, the EPA is required
to establish a secondary NAAQS to protect the public welfare
against certain adverse effects of pollutants, including visibil-
ity impairment. In addition, section 109 imposes continuing
regulatory responsibilities on the EPA to review, revise, and
update secondary NAAQS every five years.2 38

3. The Particulate Matter NAAQS and the 1987
Revisions

In April 1971, the EPA promulgated the first primary and
secondary NAAQS for particulate matter. 39 In March 1984,
the EPA proposed revisions to these NAAQS. 2

1
0 The proposed

234. NRDC, 902 F.2d at 980. See also CAA § 109(a)(1)(A), 42 U.S.C. §
7409(a)(1)(A) (1988).

235. NRDC, 902 F.2d at 966. See also CAA § 109(b)(1), 42 U.S.C. § 7409(b)(1)
(1988).

236. NRDC, 902 F.2d at 980. See also CAA § 109(b)(2), 42 U.S.C. § 7409(b)(2)
(1988).

237. CAA § 302(h), 42 U.S.C. § 7602(h) (1988). Section 302(h) of the CAA states
that the effects on welfare referred to in section 109(b)(2) include, but are not limited
to, the effects on visibility, soils, water, crops, vegetation, wildlife, manmade materi-
als, and other items. See id.

238. See NRDC, 902 F.2d at 966. See also CAA § 109(d)(1), 42 U.S.C. §
7409(d)(1) (1988). Within nine months after the promulgation of a secondary NAAQS
protecting the public welfare against adverse effects from visibility impairment, each
state must adopt or revise its SIP to provide for attainment and maintenance of this
new standard. See id. § 110(a)(1), 42 U.S.C. § 7410(a)(1). This new plan must be
submitted to the EPA for approval. Id. § 110(a)(2), 42 U.S.C. § 7410(a)(2).

239. NRDC, 902 F.2d at 966 (citing National Primary and Secondary Ambient
Air Quality Standards, 36 Fed. Reg. 8186, 8187 (1971)). The particulate matter stan-
dards applied to a subset of particulates known as "total suspended particulates"
(TSP). Id. at 965.

240. Id. at 966 (citing Proposed Revisions to the National Ambient Air Quality
Standards for Particulate Matter, 49 Fed. Reg. 10,408 (proposed Mar. 20, 1984)). The
proposed revisions contemplated "replac[ing] the TSP indicator with PM1 0 for the
primary standard, while retaining TSP for [the] secondary standard." Id. PMo is the
abbreviation used to describe a group of particulates with an aerodynamic diameter
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revisions contemplated, inter alia, a secondary NAAQS pro-
tecting the public welfare against the soiling and nuisance ef-
fects caused by particulates. 4' In the proposed revisions, the
EPA explained that another principal welfare effect - visibil-
ity impairment - was strongly related to fine particulate levels
on a regional scale and controls would probably involve re-
gional SO, emissions.242 The EPA determined that the public
welfare must be protected from visibility impairment by
promulgating a separate secondary standard for fine particu-
late matter.2 43 However, the Agency "decided to defer a deci-
sion on a possible fine particle secondary standard until it
[was] possible to link such a standard with a coherent scientif-
ically based strategy for these related regional air quality
problems. 24 4 On July 1, 1987, the EPA adopted the revised
primary NAAQS for. particulate matter and a secondary
NAAQS for soiling and nuisance caused by particulates.2 45

However, the EPA abstained from creating a secondary
NAAQS to protect against visibility impairment. 46

of 10 microns or less. Id. at 965.
241. Id. at 981 (citing Proposed Revisions to the National Ambient Air Quality

Standards for Particulate Matter, 49 Fed. Reg. 10,408, 10,418-19 (proposed Mar. 20,
1984)).

242. Id.
243. Id.
244. Id. (quoting Proposed Revisions to the National Ambient Air Quality Stan-

dards for Particulate Matter, 49 Fed. Reg. 10,408, 10,419 (proposed Mar. 20, 1984)).
245. Id. at 966-67.
246. See id. at 981-82 (citing Revisions to the National Ambient Air Quality

Standards for Particulate Matter, 52 Fed. Reg. 24,634 (codified at 40 C.F.R. § 50.6(c)
(1990))). In the revised standard, the EPA replaced TSP with PM 10 for the primary
standard. Id. at 966. Furthermore, the EPA explained in its revisions, that it was:

reassessing its position with regard to consideration of a secondary fine parti-
cle standard for visibility. In particular, the Agency is considering whether,
given the time that would be required to develop, propose, promulgate, and
implement a visibility based standard, it would now be appropriate to pro-
ceed with consideration of a visibility based standard in parallel with work on
acid deposition, so that compatible strategies tor dealing with the two
problems can be developed at the implementation stage.

Id. at 981-82.
After adopting the revisions, the EPA issued a notice of public rulemaking solic-

iting public comment on the appropriateness of a secondary fine particulate standard
designed to protect visibility. Id. at 982. See also Review of the National Secondary
Ambient Air Quality Standards for Particulate Matter, 52 Fed. Reg. 24,670, 24,670-71
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4. The Decision of the Court of Appeals

Following the EPA's failure to issue a secondary NAAQS
protecting against visibility effects, the petitioners asserted ju-
risdiction under section 307(b)(1) of the Act 247 and sued the
EPA in the D.C. Circuit. The petitioners argued that the
EPA's failure to create such a secondary particulate NAAQS
amounted to an abandonment of its responsibility to protect
the environment.248 Accordingly, the petitioners asked the
court to force the EPA to promulgate a secondary particulate
NAAQS to protect against visibility impairment.

The circuit court stated that under section 307(b)(1), it
has jurisdiction to review EPA actions which fall into one of
the following categories: (1) action by the EPA in promulgat-
ing any national secondary ambient air quality standard; or
(2) "any other nationally applicable regulations promulgated;"
or (3) final action taken by the EPA.24 9 The court concluded
that categories one and two were inapplicable in this case
since the word "promulgate" in the language of section
307(b)(1) refers only to the original promulgation of a NAAQS
and not to a "revision. "250 Since this case involved revisions to
the particulate NAAQS, the court was precluded from exercis-
ing jurisdiction under the first two categories of section
307(b)(1).

Furthermore, the court concluded that it could not assert
jurisdiction under the third category because the EPA had not
taken final action to determine whether a particulate standard
protecting the public welfare against visibility impairment
was appropriate.2 " However, in reaching this conclusion, the
judges differed slightly in their analysis. In general, Chief
Judge Wald recognized that by issuing a notice of public
rulemaking concerning a fine particulate standard protecting

(1987). However, since the close of the public comment period in September 1987, the
EPA has delayed its decision as to whether it will issue a fine particulate standard.
See NRDC, 902 F.2d at 986.

247. NRDC, 902 F.2d at 982.
248. Id.
249. Id.
250. Id.
251. Id. at 980.
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against visibility impairment, 25 2 the EPA had taken some pre-
liminary action toward creating a secondary NAAQS protect-
ing against visibility impairment.253 The chief judge concluded
that this action was insufficient to be characterized as "final
action" and "without a more definite determination by the
Administrator as to how or whether he will act further on the
visibility issue," the court cannot conclude that the EPA has
taken final action sufficient to trigger judicial review under
section 307.254

Conversely, Judge Silberman disagreed with Chief Judge
Wald's analysis of the jurisdictional issue.2 5 In general, Judge
Silberman concluded that Judge Wald had adopted a "con-
structive" final action analysis2 56 which allowed jurisdiction to
attach as the Agency's actions came closer to resembling a fi-
nal decision. In Judge Silberman's opinion, this standard
would create arbitrary lines as courts tried to distinguish be-
tween which preliminary actions resembled final actions and
which ones did not. In Judge Silberman's view, jurisdiction
under section 307 must be based on an actual final decision,
not on "constructive" final action.257 When an agency has
failed to make a decision, there is no appellate jurisdiction, no
matter how close an agency is to a final decision.258 Judge Sil-
berman recognized that by soliciting public comment on the
appropriateness of a secondary NAAQS protecting against vis-
ibility impairment, the EPA was moving slowly toward mak-
ing a final decision on whether to issue such a NAAQS. 5 9

However, until the Agency reaches that stage, the court has
no jurisdiction under 307.

Accordingly, even though the judges differed in their
analysis, they ultimately agreed that the court had no juris-
diction under section 307 to order the EPA to take the action

252. See supra note 246.
253. NRDC, 902 F.2d at 986.
254. Id.
255. Id. at 996.
256. Id. at 995.
257. See id. at 997.
258. Id.
259. See id. at 998.
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contemplated by the petitioners.260 Consequently, the court
dismissed the portion of the petition concerning a visibility
impairment standard for lack of subject matter jurisdiction.
By denying the petitioners jurisdiction on which to challenge
the EPA's refusal to issue a secondary NAAQS addressing vis-
ibility impairment, the court placed northeastern states be-
tween Scylla and Charybdis (the continued impairment of vis-
ibility within their borders and no legal solution to the
problem).

F. Conclusion

Throughout the 1980's, northeastern states became in-
creasingly concerned about the degradation of visibility in
their class I areas and the EPA's inaction in addressing the
problem. As a result, they filed a number of lawsuits against
the EPA using different provisions of the Clean Air Act in at-
tempts to force the Agency to promulgate stricter visibility
regulations for these areas. 26' However, these attempts failed.

Vermont failed in its attempt to implement regional haze
regulations in a federally enforceable SIP under section 110 of
the Act.262 In addition, an attempt by New York and Maine to
use section 126 of the Act to control interstate air pollution
causing impaired visibility also failed.263 Maine and six other
northeastern states also did not succeed in their attempts to
use section 169A to force the EPA to promulgate regional
haze regulations.264 Finally, the NRDC and five other north-
eastern states fell short in their attempts to force the Agency
to improve visibility under section 109 by issuing a secondary
particulate NAAQS to protect against visibility impairment.26

These failures left states caught between Scylla and Charyb-
dis (the continued degradation of visibility in class I areas and
no legal solution to the problem). Unfortunately, the 1990

260. Id.
261. See supra text accompanying note 110.
262. See supra text accompanying notes 112-138.
263. See supra text accompanying notes 146-180.
264. See supra text accompanying notes 185-208.
265. See supra text accompanying notes 223-260.

1990]

47



PACE ENVIRONMENTAL LAW REVIEW [Vol. 8

Amendments to the visibility provisions of the Act provide no
immediate relief from this predicament.

VI. The 1990 Amendments to Section 169A: Visibility
Protection for Federal Class I Areas

In 1990, Congress amended section 169A of the Clean Air
Act by adding section 169B. 66 Generally, section 169B con-
tains a number of provisions addressing the protection of visi-
bility in class I areas.2 67 For example, these provisions: (1) re-

266. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 816, 104 Stat.
2399, 2695-97 (1990) (to be codified at 42 U.S.C. § 7492). Section 169B was inserted
immediately following section 169A. See id. Section 169A, however, was not changed
by the 1990 Amendments. See id.

267. See id. The language of section 169B was ultimately derived from the visi-
bility amendments adopted by the Senate. H.R. CONF. REP. No. 101-952, 101st Cong.,
2d Sess. 348 (1990) [hereinafter H.R. CONF. REP.]. The amendments approved by the
House of Representatives differed substantially from those adopted by the Senate
and, in general, were more protective of visibility.

For example, the House amendments protected visibility by expanding the list of
class I areas to which visibility regulations would apply. Under this amendment, visi-
bility protection would have been extended to national parks greater than 6,000 acres
that were established between the enactment of the 1977 Amendments to the Act and
January 1, 1990. House Clean Air Bill, 48 CONG. Q. 2148, 2173 (1990).

In addition, the House amendments protected visibility by requiring the EPA to
promulgate regional haze regulations ensuring a recognizable improvement in visibil-
ity every five years at each class I area. Id. After promulgation, states would be re-
quired to revise their SIPs within three years to implement these new regulations. Id.
However, the House's amendments omitted from regional haze regulations areas east
of the 100th meridian (which extends down the center of the continental United
States). Id. These areas were exempt because the House expected visibility would
improve in these areas as a result of the acid rain controls created under Title IV of
the 1990 Amendments. Id.

The House amendments also protected visibility by requiring the EPA (within
three years from the enactment of the 1990 Amendments) to determine the impact on
visibility in national parks from S02 emitted from major uncontrolled sources. Id. If
the EPA determined that a major uncontrolled source would be reasonably antici-
pated to impair visibility, the source would be required to install BART. Id.

Even though the visibility provisions adopted by the House appeared very pro-
tective of visibility, the House conferees agreed to retain the Senate's visibility provi-
sions, H.R. CONF. REP., supra, at 348, in order to avoid a threatened filibuster by 24
western Senators opposed to the House visibility language. Conferees Agree on Clean
Air Package; Amendments Bill Now Goes to House, Senate, 21 Env't Rep. (BNA)
1203, 1204 (Oct. 26, 1990). In exchange for rejecting the House's visibility provisions,
the Senate conferees gave in to the House on an amendment transferring control of
air pollution from offshore gas and oil operations from the Department of the Interior
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quire the EPA to conduct two studies to identify and evaluate
the sources of visibility impairment;268 (2) authorize (but do
not require) the EPA to establish visibility transport regions
and commissions, including a regional commission for the
Grand Canyon National Park;2 6e and (3) explain the duties
and responsibilities of the EPA and the commissions under
the new visibility amendments. 7 0 Unfortunately, section 169B
provides no immediate solution to the degradation of visibility
in northeastern states, nor does it help these states escape
Scylla and Charybdis. However, by forcing the EPA to study
the causes of visibility degradation, and by authorizing the
Agency to create visibility transport regions and commissions,
section 169B stimulates the EPA to make minor progress to-
ward achieving the national visibility goal contained in section
169A of the Act. For these reasons, this section of the Com-
ment describes and analyzes section 169B in detail.

A. Visibility Studies, Section 169B(a)(1)-(2)

Section 169B(a) requires the EPA to conduct two studies
concerning visibility impairment. The first study is to be con-
ducted pursuant to section 169B(a)(1), and a successive study
pursuant to section 169B(a)(2). 21 Under section 169B(a)(1),

to the EPA. Record of 101st Congress Marked by Progress on Clean Air, Inaction on
Hazardous Waste, Cabinet-Level EPA Legislation, 21 Env't Rep. (BNA) 1370, 1371
(Nov. 16, 1990).

268. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 816(a)(1)-(2),
104 Stat. 2399, 2695 (1990) (to be codified at 42 U.S.C. § 7492). See infra text accom-
panying notes 271-76.

269. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, §§ 816(c), (f), 104
Stat. 2399, 2695-97 (1990) (to be codified at 42 U.S.C. § 7492). See infra text accom-
panying notes 277-293.

270. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, §§ 816(d), (e), 104
Stat. 2399, 2696-97 (1990) (to be codified at 42 U.S.C. § 7492). See infra text accom-
panying notes 294-303.

271. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 816(a)(1)-(2),
104 Stat. 2399, 2695 (1990) (to be codified at 42 U.S.C. § 7492). In addition to the
studies required under subsections 169B(a)(1)-(2), the 1990 Amendments also require
the EPA to conduct a study concerning the causes of visibility degradation in south-
western New Mexico. Id. § 809, 104 Stat. at 2690. In conducting this study, the EPA
is encouraged to cooperate with the Mexican government and other federal agencies.
Id.
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the EPA is required, in conjunction with the National Park
Service and other appropriate federal agencies, to conduct a
study "to identify and evaluate sources and source regions of
both visibility impairment and regions that provide predomi-
nantly clean air in class I areas. '

After reviewing the results of the research conducted pur-
suant to section 169B(a)(1) and other technical and scientific
studies and data relating to visibility source-receptor relation-
ships, section 169B(a)(2) requires the EPA to conduct a sec-
ond study to identify "sources and source regions of visibility
impairment including natural sources as well as source regions
of clean air for class I areas. 273 This section also requires the
EPA to produce interim findings from the study conducted
pursuant to section 169B(a)(2) within three years after the en-
actment of the 1990 Clean Air Act Amendments.7

272. Id. § 816(a)(1), 104 Stat. at 2695. Pursuant to section 169B(a)(1), the EPA
is required to address the following visibility concerns in its research: "(A) expansion
of current visibility related monitoring in class I areas; (B) assessment of current
sources of visibility impairing pollution and clean air corridors; (C) adaptation of re-
gional air quality models for the assessment of visibility; [and] (D) studies of atmo-
spheric chemistry and physics of visibility." Id. Apparently, section 169B(a)(1) im-
poses a mandatory duty on the EPA to include only the above items in its research.
Accordingly, if the research fails to address these items, a citizen suit may be brought
in the district court against the EPA for its failure to perform the mandatory duty
created under this provision. See supra note 187.

The research constraints described in section 169B(a)(1) should be interpreted
by the EPA as minimum requirements, not as maximum requirements. Nothing in
section 169B(a)(1) prohibits the EPA from addressing visibility concerns in addition
to those items enumerated in this section. Moreover, the EPA's research should in-
clude as much additional scientific information concerning visibility as is needed to
develop controls for visibility degradation in class I areas, specifically the degradation
caused by regional haze. However, this section imposes no mandatory duty on the
EPA to include any research in addition to the items described in section 169B(a)(1).
See id. § 816(a)(1), 104 Stat. at 2695. Consequently, states cannot maintain a citizen
suit against the EPA for its failure to include additional visibility research in its stud-
ies. See supra note 187.

273. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 816(a)(2), 104
Stat. 2399, 2695 (1990) (to be codified at 42 U.S.C. § 7492). For a description of natu-
ral sources of visibility impairment, see supra text accompanying notes 18-19.

274. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 816(a)(2), 104
Stat. 2399, 2695 (1990) (to be codified at 42 U.S.C. § 7492). The 1990 Amendments
were enacted on November 15, 1990. Therefore, section 169B(a)(2) gives the EPA
until November 15, 1993 (three years from the date upon which the 1990 Amend-
ments were enacted) to conduct two studies and prepare the interim findings. In ad-
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At first glance, these studies appear important because
they force the EPA to research the "sources and source re-
gions of visibility impairment. 2 675 The use of this phrase may
imply that Congress intended the EPA to study both individ-
ual sources causing plume blight and the source regions caus-
ing regional haze impairment. If the studies identify the ac-
tual sources or source regions contributing to visibility
impairment in eastern class I areas, the EPA can then apply
different control technologies to those sources or source re-
gions. The 1990 Amendments force the EPA to study visibil-
ity degradation, including regional haze problems, and propel
the EPA toward achieving the national visibility goal con-
tained in section 169A. However, they also effectively give the
EPA a congressionally sanctioned three-year moratorium on
enacting regional haze regulations until the EPA has com-
pleted its visibility studies.2 76

Theoretically, the EPA could issue more stringent visibil-
ity rules, such as regional haze regulations, before it completes
the studies required under section 169B(a). However, based
on the Agency's continued eleven-year delay in promulgating
visibility regulations, such action is unlikely. In this respect,
the 1990 Amendments have placed northeastern states be-
tween Scylla and Charybdis (three continued years of im-
paired visibility and no immediate and foreseeable solution to
the problem).

B. Visibility Transport Regions and Commissions, Section
169B(c)

Section 169B(c)(1) of the 1990 Amendments authorizes
the EPA to establish a visibility transport region for air pollu-

dition, nothing in section 169B prevents the EPA from issuing both studies at the
same time, and under the same cover. Section 169B(a)(2) only requires that the sec-
ond study be based upon findings contained in the first report. Consequently, both
studies could be contained in one report as long as the second study is based on the
findings of the prior study. This consolidation will simplify references between both
studies and eliminate administrative costs of issuing and circulating two separate
reports.

275. Id. § 816(a)(1)-(2), 104 Stat. at 2695.
276. See supra text accompanying notes 222-23.
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tants whenever it "has reason to believe that the current or
projected interstate transport of air pollutants ... contributes
significantly to visibility impairment in class I areas located in
the affected States .... 277 A transport region may be created
at the EPA's discretion or upon a petition from the governors
of at least two affected states.178 Accordingly, only affected
states containing class I areas can petition the EPA to be in-
cluded in a transport region. 7 9

Virginia has recently petitioned the EPA for the creation
of a visibility transport region to address visibility impairment
in its class I areas such as the Shenandoah National Park.28

Consequently, to create a transport region under the require-
ments of section 169B(c)(1), another affected state near Vir-
ginia must also petition for such a region.2 81 Even if another
petition is filed, the EPA may decline to grant both petitions
if it has reason to believe that the transportation of air pollu-
tants from an upwind state does not contribute significantly
to visibility impairment in the class I areas located in Virginia

277. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 816(c), 104 Stat.
2399, 2695-96 (1990) (to be codified at 42 U.S.C. § 7492). Section 169B(c)(1) also
provides that:

The Administrator, upon the Administrator's own motion or upon petition
from the Governor of any affected State, or upon the recommendations of a
[visibility] transport commission established under [section 169B(c)(2)] ...
may -

(A) add any State or portion of a State to a visibility transport
region when the Administrator determines that the interstate trans-
port of air pollutants from such State significantly contributes to vis-
ibility impairment in a class I area located within the transport re-
gion, or

(B) remove any State or portion of a State from the region
whenever the Administrator has reason to believe that the control of
emissions in that State or portion of the State pursuant to this sec-
tion will not significantly contribute to the protection or enhance-
ment of visibility in any class I area in the region.

Id. § 816(c)(1), 104 Stat. at 2696.
278. Id. § 816(c)(1), 104 Stat. at 2695-96.
279. Id. For example, New York State cannot petition for the creation of a visi-

bility transport region because New York contains no class I areas. See Interstate
Pollution, supra note 148, at 48,153.

280. Telephone Interview, supra note 231.
281. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 816(c)(1), 104

Stat. 2399, 2695-96 (1990) (to be codified at 42 U.S.C. § 7492).
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or the other petitioning state.2 82 However, both states could
challenge the denial by arguing that based on the available
atmospheric evidence, the Agency's decision should be set
aside under the Administrative Procedure Act as being arbi-
trary and capricious. 3

This argument presents the question of which party must
bear the burden of proof in each petition for the creation of a
visibility transport region. The EPA may argue that the crea-
tion of a transport region requires the petitioning states to
present scientific and technical evidence in their petitions
proving that the current or projected transport of air pollu-
tants from one or more states significantly contributes to visi-
bility impairment in the class I areas of the petitioning states.
This argument is supported by the EPA's position requiring
states, when filing section 126(b) petitions, to provide detailed
evidence demonstrating that the interstate transportation of
air pollutants is causing the petitioning states to violate the
required visibility provisions in their SIPs.2 84

Conversely, the petitioning states may argue that the
EPA, after receiving the petitions from at least two affected
states, must undertake an immediate scientific investigation
to determine whether air pollutants from one state impair vis-
ibility in the class I areas of another. To support this position,
the states may argue that based on the data compiled in the
1979 Visibility Report,2 85 in the studies conducted pursuant
to subsections 169B(a)(1)-(2), 28s and in the reports of the in-
teragency task force on visibility,28 7 the EPA is in the best
position to conduct a quick and thorough investigation of the
petitions' allegations. However, states fearful of relying on the

282. Id.
283. See 5 U.S.C. § 706 (1988). Section 706 of the Administrative Procedure Act

states that a reviewing court may hold unlawful and set aside an Agency's decision if
that decision is found to be "arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law .... Id. § 706(2)(A); see also Citizens to Preserve Over-
ton Park, Inc. v. Volpe, 410 U.S. 402 (1971) (holding that to be valid, a court must
find that the actual agency decision was not arbitrary or capricious).

284. See supra text accompanying notes 166-175.
285. See supra note 19.
286. See supra text accompanying notes 271-74.
287. See supra note 98.
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EPA's data may want to submit their own data to refute any
opposing EPA conclusions. Unfortunately, the 1990 Amend-
ments to the Clean Air Act are ambiguous on this point and
provide no direct answer to this question. In all probability,
future litigation will supply these answers.

In addition, the 1990 Amendments present other ambigu-
ities which must be resolved before the amendment's effects
on visibility protection can be determined. For example, the
amendments are unclear as to which states should be included
in a visibility transport region. Plausibly, a transport region
will consist of at least the states containing the affected class I
areas and the state or states contributing to the impaired visi-
bility in those areas. A region may also include other states in
geographical proximity to either the contributing or the af-
fected states.2 88 For example, even though New York contains
no class I areas, it may still be included in a transport region
if air pollutants emitted in midwestern states travel through
New York to impair class I areas in Vermont, New Hamp-
shire, or Maine. However, as states begin to petition the EPA
for the creation of transport regions, this ambiguity may also
be resolved through litigation or through the EPA's interpre-
tation of the 1990 Amendments.

The visibility amendments are also ambiguous as to
whether the EPA will create transport regions for specific air
pollutants similar to the pollutant specificity required in SIPs
under section 110(a)(1) of the Act.180 For example, if the EPA
reasonably believes that the current or projected interstate
transportation of SO, from Ohio will impair visibility in
Maine's Acadia National Park, then may it create a visibility
transport region for SO X encompassing Maine, Ohio, and any
states in between? Moreover, if the EPA reasonably believes
that the current or projected interstate transportation of SO 2
and particulates from Ohio and West Virginia will impair visi-
bility in New Jersey's class I area, may the EPA create a visi-
bility transport region for SO 2 and particulates which includes
New Jersey, Ohio, West Virginia, and any states in between?

288. Telephone Interview, supra note 231.
289. See supra text accompanying notes 51-52.
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In all likelihood, transport regions will not be pollutant spe-
cific. 290 But this ambiguity may also be ultimately resolved
through litigation or through the EPA's interpretation of the
amendments.

Finally, whenever a transport region is established by the
EPA under section 169B(c)(1), the Agency must also create a
transport commission for that region.2 e9 The EPA is also spe-
cifically required to establish a visibility transport commission
for the region affecting the visibility in the Grand Canyon Na-
tional Park within twelve months from the enactment of the
1990 Amendments.292 At a minimum, each commission must
be comprised of the governor of each state in the visibility
transport region or his designee, a representative of each fed-
eral agency in charge of managing each class I area located
within the transport region, and the Administrator or his
designee. "

C. Duties of the Visibility Transport Commissions, Section
169B(d)

Section 169B(d) defines the duties and responsibilities of
the visibility transport commissions. Pursuant to this section,
each transport commission must assess the scientific and tech-
nical data (including the studies conducted in accordance with
169B(a)(1)) "pertaining to adverse impacts on visibility from
potential or projected growth in emissions from sources lo-
cated in the Visibility Transport Region." 94 Additionally,
within four years after being created, a commission must issue
a report to the EPA recommending what measures should be
taken to remedy visibility degradation within its transport re-
gion. 295 At a minimum, each report must address: (1) "the
promulgation of regulations under section 169A to address

290. Telephone Interview, supra note 231.
291. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 816(c)(2), 104

Stat. 2399, 2696 (1990) (to be codified at 42 U.S.C. § 7492).
292. Id. § 816(0, 104 Stat. at 2697.
293. Id. § 816(c)(2)(A)-(C), 104 Stat. at 2696.
294. Id. § 816(d)(1), 104 Stat. at 2696.
295. Id. § 916(d)(2), 104 Stat. at 2696.

1990]

55



PACE ENVIRONMENTAL LAW REVIEW

long range strategies for addressing regional haze which im-
pairs visibility in affected class I areas;"" 6 (2) "the establish-
ment of clean air corridors, in which additional restrictions on
increases in emissions may be appropriate to protect visibility

"..;,,27 and (3) "the imposition of the requirements... affect-
ing the construction of new major stationary sources or major
modifications to existing sources in such clean air corridors
specifically including the alternative siting analysis provisions
of section 173(a)(5) .... 2

D. Duties of the EPA Under the 1990 Visibility Amend-
ments, Section 169B(e)

Subsections 169B(e)(1)-(2) define the duties and respon-
sibilities of the EPA under the new visibility amendments.
For example, within a year and a half after receiving a report
from a visibility transport commission, required pursuant to
section 169B(d)(2), the EPA is directed to carry out its regula-
tory responsibilities under section 169A.11' These responsibili-
ties include the development of criteria for measuring "rea-
sonable progress" toward the national goal of preventing and
remedying any existing impairment of visibility in class I ar-
eas °00 To carry out these responsibilities, section 169B re-
quires the EPA to take into account the studies conducted
under section 169B(a)(1) and the reports issued by the trans-
port commissions pursuant to section 169B(d)(2). 0 1 However,
the EPA is not required to consider the studies conducted
pursuant to section 169B(a)(2). 30 2

Finally, section 169B(e)(2) requires that any regulations
promulgated by the EPA pursuant to section 169B(e)(1) shall
require affected states to revise their SIPs under section 110
of the Act, within twelve months, to contain such compliance

296. Id. § 816(d)(2)(C), 104 Stat. at 2697.
297. Id. § 816(d)(2)(A), 104 Stat. at 2696.
298. Id. § 816(d)(2)(B), 104 Stat. at 2696.
299. See supra text accompanying notes 80-89.
300. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, § 816(e)(1), 104

Stat. 2399, 2697 (1990) (to be codified at 42 U.S.C. § 7492).
301. Id.
302. See id.
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schedules, emission limits, and other measures as may be nec-
essary to carry out regulations promulgated under this
section. 303

VII. Conclusion

In recent decades, the visibility in America's national
parks and other class I areas has declined significantly as a
result of manmade air pollutants such as NO , SOx, and par-
ticulates. These pollutants combine in the atmosphere to im-
pair visibility principally through plume blight and regional
haze. Plume blight consists of smoke plumes from single emis-
sion sources located near the boundaries of a class I area.3 0 4

Plume blight only accounts for minor visibility impairment in
class I areas.3 05 On the other hand, regional haze is a more
serious problem because it produces significant visibility im-
pairment in class I areas.30 6 Regional haze is caused by air pol-
lutants emitted from numerous and diverse sources which cre-
ate a widespread regionally homogenous haze over a large
area. 

30 7

In response to the decline in visibility caused by plume
blight and regional haze, and the inadequacies of the PSD
program in controlling this problem,3 08 Congress amended the
Clean Air Act in 1977 by enacting section 169A. 309 This sec-
tion was enacted to prevent future visibility impairment in
class I areas, and to remedy existing impairment caused by
manmade air pollutants. 10 In enacting section 169A, Congress
gave the EPA authority to implement the provisions of that
section by promulgating visibility regulations.3 11 However, the
EPA was slow in issuing these regulations.

In 1980, three years after Congress enacted section 169A,

303. Id. § 816(e)(2), 104 Stat. at 2697.
304. Federal Court, supra note 29, at 191.
305. See EDF Statement, supra note 31, at 2.
306. Id.
307. Visibility Protection, supra note 24, at 80,085.
308. See supra text accompanying notes 74-78.
309. CAA § 169A, 42 U.S.C. § 7491 (1988).
310. Id. § 169A(a)(1), 42 U.S.C. § 7491(a)(1).
311. Id. § 169A(a)(4), 42 U.S.C. § 7491(a)(4).
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the EPA finally issued visibility regulations addressing plume
blight,312 but declined to promulgate rules for controlling re-
gional haze. 13 The EPA stated that it would delay indefinitely
promulgating such regulations until scientific knowledge re-
garding this problem improved.31 4 In 1991, however, knowl-
edge and technology exist which will allow the EPA to address
visibility impaired by regional haze. 15 As a solution to visibil-
ity impairment, states should use this technology to petition
the EPA pursuant to section 307(b)(1) of the CAA316 or sec-
tion 553(e) of the Administrative Procedure Act317 for promul-
gation of new visibility regulations concerning regional haze.

In addition to the failure to issue regional haze regula-
tions, the 1980 plume blight regulations proved to be inade-
quate to control major visibility degradation in class I areas.318

The regulations were inadequate primarily because they only
addressed visibility problems caused by air pollution sources
located near class I areas.3 1'9 Accordingly, such regulation
could not be used to control the many out-of-state sources
contributing to the regional haze problems in class I areas.2

As a result of the ineffectiveness of the plume blight regu-
lations in controlling visibility degradation and the EPA's fail-
ure to issue regional haze regulations, northeastern states con-
taining class I areas sued the EPA to force it to promulgate
stricter visibility regulations under different provisions of the
CAA. 21 However, all these attempts failed, leaving northeast-
ern states caught between Scylla and Charybdis (the contin-
ued decline in visibility in class I areas and no legal solution

312. Visibility Protection, supra note 24, at 80,084.
313. Maine v. Thomas, 690 F. Supp. 1106, 1108 (D. Me. 1988), aff'd, 874 F.2d 883

(1st Cir. 1989) (citing Visibility Protection for Federal Class I Areas, 45 Fed. Reg.
80,084, 80,086 (1980)).

314. Id. (citing Visibility Protection for Federal Class I Areas, 45 Fed. Reg.
80,084, 80,086 (1980)).

315. See supra text accompanying notes 215-17.
316. See supra text accompanying notes 209-18.
317. See supra text accompanying notes 139-140.
318. See supra text accompanying notes 103-09.
319 See supra text accompanying note 104.
320. See supra text accompanying note 105.
321. See supra note 110.
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to the problem).
On November 15, 1990, Congress extensively amended

the CAA, including section 169A.2 2 Unfortunately, the 1990
Amendments failed to help the states escape Scylla and Cha-
rybdis because they provide no immediate and foreseeable so-
lution to the degradation of visibility in class I areas. How-
ever, by requiring the EPA to conduct two studies concerning
visibility degradation, 23 including regional haze problems,
and by authorizing the EPA to create visibility transport re-
gions and commissions,324 the 1990 Amendments force the
EPA to take a more active role in addressing visibility impair-
ment in class I areas.32 5

Despite this fact, the visibility amendments contain nu-
merous ambiguities which must be resolved before the amend-
ment's effects on visibility protection in class I areas can be
ascertained. For example, the 1990 Amendments contain the
following ambiguities: (1) whether the EPA or the states must
bear the burden of proof when petitioning for the creation of
a visibility transport region; (2) which states should be in-
cluded in a transport region; and (3) whether the transport
regions will be air pollutant specific. Ultimately, these ambi-
guities will have to be resolved either through the EPA's in-
terpretation of the amendments or through litigation initiated
by aggrieved states.

The history of visibility regulations in the United States
has shown a continued reluctance by the EPA to act effec-
tively to control visibility problems in class I areas. The
Agency's plume blight regulations were ineffective in control-
ling visibility impairment and the EPA's continued delay in
issuing regional haze regulations has left national parks with
serious visibility problems. This lamentable action has contin-
ued even after northeastern states brought four separate law-
suits against the Agency in attempts to force it to control visi-

322. Clean Air Act Amendments of 1990, Pub. L. No. 101-549, 104 Stat. 2399
(1990).

323. Id. § 816(a)(1)-(2), 104 Stat. at 2695.
324; Id. § 816(c), 104 Stat. at 2695-96.
325. Telephone Interview, supra note 231.
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bility impairment. Unfortunately, the courts have provided no
relief to this problem.

Without more stringent visibility regulations, the regional
haze problems are expected to worsen over the next twenty
years, especially in the east. 26 This decline in visibility will
impair the enjoyment of the panoramic landscapes and the
scenic vistas of this country's national parks for future genera-
tions unless the EPA initiates and enforces stringent federal
visibility regulations. The time has come for the EPA to act
on visibility impairment. Without such actions, the future en-
joyment of national parks will be hazy. It would be a shame to
be known as the generation that destroyed the enjoyment of
the scenic vistas in America's national parks simply because
we procrastinated in enacting desperately needed visibility
regulations for these areas.

326. EPA Phase I, supra note 17, at 10,058.
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