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Streamlining The System For
Settlement Of Disputes Under

The Law Of The Sea Convention

A. 0. ADEDE*

I. Introduction

At its resumed ninth session, held in Geneva during the
summer of 1980, the Third United Nations Conference on the
Law of the Sea ("the Conference") produced the Draft Conven-
tion on the Law of the Sea (Informal Text), which is the third
revision of the Informal Composite Negotiating Test ("Rev. 3").1
The second revision ("ICNT, Rev. 2") 2 was completed during
the first phase of the ninth session, held in New York during the
spring of 1980, and the first revision ("ICNT, Rev. 1"') s was com-
pleted during the eighth session of the Conference, held in Ge-
neva during the spring of 1979.

The system for the settlement of disputes as formulated in
the original version of the Informal Composite Negotiating Text
("ICNT"), which was produced in 1977 at the end of the sixth
session of the Conference, and the background discussions on
the disputes-settlement draft articles of the ICNT, have been

* Ph.D., 1970, The Fletcher School of Law and Diplomacy; LL.B., 1971, Boston

University School of Law. Formerly, Head of the Legal Division, Ministry of Foreign
Affairs of the Republic of Kenya; currently, of the Office of Legal Affairs, United Nations
Secretariat, New York City. The views expressed herein are those of the author and do
not necessarily represent the views of the U.N. Secretariat.

1. Draft Convention on the Law of the Sea (Informal Text), U.N. Doc. A/CONF.62/
WP.10/Rev.3 (1980) [hereinafter cited as Rev. 3].

2. Informal Composite Negotiating Text, Revision 2, U.N. Doc. A/CONF.62/WP.10/
Rev.2 (1980) [hereinafter cited as ICNT, Rev. 2]. Rev. 3, which contains few substantive
changes from ICNT, Rev. 2, is not yet widely available. Significant changes produced at
the resumed ninth session are noted throughout.

3. Informal Composite Negotiating Text, Revision 1, U.N. Doc. A/CONF.62/WP.10/
Rev.1 (1979) [hereinafter cited as ICNT, Rev. 1].

4. Informal Composite Negotiating Text, 8 Third UNCLOS, Off. Rec. 1 (1978), U.N.
Doc. A/CONF.62/WP.10 (1977) [hereinafter cited as ICNT].
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PACE LAW REVIEW [Vol. 1:15

extensively analyzed elsewhere.5 The background analysis indi-
cates, for example, that the establishment of a viable system for
the settlement of disputes was regarded as one of the corner-
stones of the new world order in the oceans which the compre-
hensive Law of the Sea Convention being drafted by the Confer-
ence is intended to create. Thus, during the second session of
the Conference, held in Caracas, Venezuela in 1974, an informal
working group of delegations took up discussion of the subject.
At the end of this session, the group submitted a preliminary
draft addressing eleven specific issues regarding the question of
settlement of disputes.

During the third session of the Conference, held in Geneva
in the spring of 1975, the informal working group on the settle-
ment of disputes continued its work, holding more frequent
meetings7 and producing another document, which contained a
series of draft articles on the subject.8 On the basis of that docu-
ment, the President of the Conference, after the 1975 Geneva
session,9 prepared an informal paper for discussion at the next

5. See, e.g., Adede, Prolegomena to the Disputes Settlement Part of the Law of the
Sea Convention, 10 N.Y.U.J. INT'L L. & POL. 253-93 (1977) [hereinafter cited as
Prolegomena].

6. The draft co-sponsored by Australia, Belgium, Bolivia, Colombia, El Salvador,
Luxembourg, the Netherlands, Singapore and the United States of America appears in 3
Third UNCLOS 85 (1975), U.N. Doc. A/CONF.62/L.7 (1974). For a commentary on the
document, see Sohn, Settlement of Disputes Arising out of the Law of the Sea Conven-
tion, 12 SAN DIEGO L. REV. 495 (1975). See also Prolegomena, supra note 5, at 255-62.

The brief first session of the Conference, held in New York in 1973, dealt with the
Conference's organizational and administrative matters, such as the establishment of the
main committees and assignment of Law of the Sea topics to various committees. 1
Third UNCLOS Off. Rec. 3 (1973).

7. At the Geneva session of the Conference, the Working Group elected Co-Chair-
men, Ambassadors R. Galindo Pohl (El Salvador) and R.L. Harry (Australia). When, at
that session, Ambassador Galindo Pohl became Chairman of Committee II of the Confer-
ence, the Working Group elected Dr. A.O. Adede (Kenya) as Co-Chairman. Professor
Louis B. Sohn (U.S.A.) served as Rapporteur for the Working Group throughout its work
from the 1974 Caracas session to the fifth session, held in New York in 1976.
Prolegomena, supra note 5, at 255 n. 8.

8. U.N. Doc. SD.Gp/2nd Sess./No. 1/Rev.5 (1975). For a commentary on the docu-
ment, see Adede, Settlement of Disputes Arising under the Law of the Sea Convention,
69 AM. J. INT'L L. 798 (1975). See also Prolegomena, supra note 5, at 256-62.

9. As a result of the 1975 Geneva session of the Conference, each Chairman of the
three main committees of the Conference prepared an Informal Single Negotiating Text
("ISNT") to be used as a procedural device to assist in further negotiation of the items
assigned to the committees. The three ISNTs were in three parts and were distributed as
an official Conference document, 4 Third UNCLOS Off. Rec. 137, U.N. Doc. A/

2https://digitalcommons.pace.edu/plr/vol1/iss1/2



SETTLEMENT OF DISPUTES

session of the Conference.'0 This informal paper on settlement
of disputes was the subject of a formal, general debate in the
plenary meeting of the Conference during the fourth session,
held in New York in the spring of 1976. Thus, during the fourth
session, the Conference for the first time took up officially and
formally the discussion of the question of settlement of disputes
under the Law of the Sea Convention. The informal working
group which had pioneered the Conference work on this subject
terminated its work at this session. Subsequent discussions of
the subject took place in the informal plenary of the Conference,
chaired by the President of the Conference.

On the basis of the comments on the President's paper,
which was presented during the formal debate at the fourth ses-
sion, the President produced a revised conference document on
the subject of settlement of disputes." The President's docu-
ment was the subject of article-by-article discussion by the Con-
ference in the informal plenary during the fifth session, held in
New York in the summer of 1976. The discussions led to a sec-
ond revision of the President's paper, 2 and this revision became
the subject of negotiation at the next session of the Conference.

During the sixth session, held in New York in the summer
of 1977, the Conference produced a unified document containing
all the draft articles which, until then, had existed as separate
Parts I, II and III, prepared by the Chairmen of the three main

CONF.62/WP.8 (Parts I-III) (1975).
10. Informal Single Negotiating Text Part IV, 5 Third UNCLOS Off. Rec. 111

(1976), U.N. Doc. A/CONF.62/WP.9 (1975). For comments on the President's paper, see
Prolegomena, supra note 5, at 263-68.

11. Informal Single Negotiating Text Part IV, 5 Third UNCLOS Off. Rec. 185, U.N.
Doc. A/CONF.62/WP.9/Rev.1 (1976). At the 1976 spring session of the Conference, the
three parts of the ISNT, see note 9 supra, were revised. The new documents were called
Revised Single Negotiating Text ("RSNT") Parts I-III, 5 Third UNCLOS Off. Rec. 125,
U.N. Doc. A/CONF.62/WP.8/Rev.1 (1976). The President's paper, although still desig-
nated ISNT, became Part IV of the RSNT. 5 Third UNCLOS Off. Rec. 185 & n. **
(1976). In formulating its draft provisions on settlement of disputes, it relied on the
substantive relevant texts of Parts I-III. See Adede, Law of the Sea: The Scope of the
Third-Party, Compulsory Procedures for Settlement of Disputes, 71 AM. J. INT'L L. 305
(1977). See also Prolegomena, supra note 5, at 279-309.

12. Revised Single Negotiating Text Part IV, 6 Third UNCLOS Off. Rec. 144
(1977), U.N. Doc. A/CONF.62/WP.9/Rev.2 (1976). For commentary on one aspect of the
document, see Sohn, U.S. Policy Toward the Settlement of Law of the Sea Disputes, 17
VA. J. INT'L L. 9, 17 (1977). See also Prolegomena, supra note 5, at 309-29.

1980]
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PACE LAW REVIEW

committees of the Conference, and Part IV, prepared by the
President, on settlement of disputes. The result was the ICNT,
comprising 303 articles and 7 annexes,13 which took the form of
an informal draft convention. Settlement of disputes was the
subject of Articles 279-297 (Part XV) of the ICNT and of Annex
IV on conciliation, Annex V on the Statute of the Law of the
Sea Tribunal, Annex VI on arbitration, and Annex VII on spe-
cial arbitration procedures. 14

At its seventh session, held in Geneva during the spring of
1978, the Conference identified, as one of the outstanding core
issues, the question of settlement of disputes and established a
negotiating group to consider specific aspects of the problem.15

The need for further refinement of the disputes-settlement draft
articles was reflected in the discussions which led to the first re-
vision of the ICNT,1' during the eighth session, held in Geneva
in the spring of 1979.

In New York in the summer of 1979, during the resumed
eighth session of the Conference, focus was upon the articles on
settlement of those disputes relating to Part XI of the ICNT
which deals with sea-bed matters. A Group of Legal Experts on
the settlement of disputes relating to Part XI was established; it
carried out the work discussed and analysed below.17 In the con-
text of its work on delimitation, negotiating Group 7 also made
efforts to formulate articles on settlement of disputes. 8

Since, as noted earlier, a detailed discussion of the evolution

13. ICNT, supra note 4.
14. For comments on the disputes-settlement provisions, see Adede, Law of the

Sea-The Integration of the System of Settlement of Disputes under the Draft Con-
vention as a Whole, 72 AM. J. INT'L L. 84 (1978). See also Prolegomena, supra note 5, at
329-73.

15. Negotiating Group 5, chaired by Ambassador C. Stavropoulos (Greece), dealt
with the question of settlement of disputes relating to the exercise of sovereign rights of
coastal States in the exclusive economic zone. Negotiating Group 7, chaired by Judge E.
J. Manner (Finland), dealt with the question of settlement of disputes as an element of
the question of delimitation of maritime boundaries between States with opposite or
adjacent coasts. For a summary of the work at the first phase of the eighth session of the
Conference in Geneva in the spring of 1978 of these two Negotiating Groups, see
Prolegomena, supra note 5, at 373-85. For a discussion of subsequent work of Negotiat-
ing Group 7, see notes 98-131 and accompanying text infra.

16. ICNT, Rev. 1, supra note 3.
17. See notes 48-82 and accompanying text infra.
18. See note 15 supra.

[Vol. 1:15
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SETTLEMENT OF DISPUTES

and development of the draft articles on settlement of disputes
from the 1974 to the 1978 sessions of the Conference has been
done elsewhere,' 9 the purpose of this article is to offer a similar
analysis of the work of the Conference, from the eighth session,
in the spring and summer of 1979, and during the.ninth session,
in New York in the spring of 1980 and in Geneva in the summer
of 1980, in further streamlining the system for settlement of
disputes.

A. Evolution of the Disputes-Settlement System: Acceptance
of Multiple Forums

The careful attention which the Third Law of the Sea Con-
ference has devoted to the question of settlement of disputes,
especially the Conference's efforts towards establishing a system
which includes third-party judicial procedures available to the
traditional subjects of international law (States), to individuals
(natural or juridical), and/or to an international organization
(the Sea-Bed Authority),'20 is noteworthy. Moreover, it is a
unique experiment in that States have usually been reluctant
to accept the inclusion in a convention of disputes-settlement
machinery resulting in binding decisions. They have balked even
more strenuously at any suggestion that such a system should be
available also to other entities such as natural or juridical per-
sons and international organizations.

It is from unavoidable necessity that the Conference has en-
gaged in these efforts to expand the scope of international fo-
rums for the settlement of the law of the sea disputes. Designed
to be a comprehensive treatment of the law of the sea issues, the
Convention being drafted deals with questions which would give
rise to various categories of disputes: disputes arising between or
among States in their relations inter se; disputes between or
among one or more States and natural or juridical persons or the
Sea-Bed Authority; disputes between or among natural or juridi-
cal persons; and disputes between or among the Sea-Bed Au-
thority and natural or juridical persons.

19. Prolegomena, supra note 5.
20. Article 37 of Annex V of the proposed Statute of the Law of the Sea Tribunal

provides access to the Sea-Bed Disputes Chamber to these three categories of parties.
U.N. Doc. A/CONF.62/WP.10/Rev.I/Annex V (1979).

19801
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PACE LAW REVIEW

Having regard to such a mixture of the would-be actors in
the ocean space, it has been necessary, under the Convention, to
establish new international forums with expanded jurisdictions.
The International Court of Justice ("ICJ"), under its existing
Statute, cannot entertain claims from individual persons, natu-
ral or juridical, nor has it jurisdiction over contentious cases be-
tween a State and an international organization; its jurisdiction
is limited to disputes between States.21 Thus, a suggestion was
made for the establishment of a new Law of the Sea Tribunal to
have general jurisdiction over any dispute arising between or
among the potential actors in the ocean space. As explained else-
where,22 an earlier approach for settling disputes arising from
the activities of exploration and exploitation of the international
sea-bed area suggested the establishment of a special Sea-Bed
Tribunal as an organ of the Sea-Bed Authority.23 In the process
of earlier efforts to streamline the system, the idea of establish-
ing such a Sea-Bed Tribunal was abandoned in favour of creat-
ing a Sea-Bed Disputes Chamber of the new Law of the Sea
Tribunal.

24

The drafting history of the disputes-settlement system2" in-
dicates that some States did not appreciate the necessity of the
establishment of the new Law of the Sea Tribunal; they main-
tained that the ICJ and its special chambers, supplemented, as
appropriate, with ad hoc arbitral tribunals, would be enough.
Some States favoured only the functional approach by which
special settlement procedures culminating in binding decisions
would be established for disputes, such as technical or scientific
disputes concerning fisheries, pollution, scientific research, and
transfer of technology, arising under various parts of the Con-
vention. This functional approach was in contradistinction to

21. INT'L CT. JUST. STAT. art. 34, para. 1.
22. See Prolegomena, supra note 5, at 329-48.
23. An elaborate system for the settlement of sea-bed disputes, which relied upon

the establishment of a Sea-Bed Tribunal as an organ of the Sea-Bed Authority, appeared
in the Revised Single Negotiating Text Part I, Articles 33-40, and Annex III. 5 Third
UNCLOS Off. Rec. 125, at 135-36 and 145-49 (1976).

24. See Prolegomena, supra note 5, at 330-34. At the resumed ninth session, held in
Geneva in the summer of 1980, the session that produced Rev. 3, see notes 1-2 and ac-
companying text supra, it was decided that the Law of the Sea Tribunal would be
renamed the International Tribunal for the Law of the Sea.

25. See id. at 268-79.

[Vol. 1:15
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SETTLEMENT OF DISPUTES

the proposed establishment of a general comprehensive system
relying upon the new Law of the Sea Tribunal, the ICJ, and ad
hoc arbitral tribunals established under the Convention or cre-
ated by a special compromis between the parties to the dispute.

In order to accommodate the divergent views of States as to
the question of a disputes-settlement system, the Conference
has been constrained to produce a complicated but flexible sys-
tem which offers States wide choices of modes of settlement
ranging from the most informal, non-compulsory procedures
with nonbinding decisions to the most formal and compulsory
settlement procedures entailing binding decisions.

In order to achieve wider acceptance, this disputes-settle-
ment system adopted the Montreux formula,26 which allows a
State the right, when expressing its consent to be bound by the
Convention, to choose one or more of the four compulsory proce-
dures for the settlement of disputes relating to the interpreta-
tion or application of the Convention. The four forums estab-
lished with equal competence over such disputes are: (a) the
Law of the Sea Tribunal,2" (b) the ICJ, (c) an arbitral tribunal
established under Annex VII of the Convention, 2  and (d) spe-
cial arbitral tribunals established under Annex VIII of the Con-
vention.2 It is now settled, as reflected in Article 287, which em-
bodies the Montreux formula, that the arbitral tribunal
constituted under Annex VII of the Convention has residual ju-
risdiction over disputes, between State parties, with respect to
which no valid declaration confers jurisdiction on any of the four
forums"0 and disputes, between State parties, with respect to
which the valid declarations confer jurisdiction on different fo-
rums.31 It is also now settled that, if the parties to a dispute
have conferred jurisdiction on the same forum, the dispute may
be submitted to only that procedure, unless the parties other-

26. ICNT, Rev. 2, supra note 2, Art. 287. For a documentation of the history of the
Montreux formula, see Prolegomena, supra note 5, at 258-59.

27. See ICNT, Rev. 2, supra note 2, Annex VI. For background analysis, see
Prolegomena, supra note 5, at 361-73.

28. See ICNT, Rev. 2, supra note 2, Annex VII. For background analysis, see
Prolegomena, supra note 5, at 354-58.

29. See ICNT, Rev. 2, supra note 2, Annex VIII. For background analysis, see
Prolegomena, supra note 5, at 358-61.

30. See ICNT, Rev. 2, supra note 2, Art. 287, para. 3.
31. See ICNT, Rev. 2, supra note 2, Art. 287, para. 5.

1980]
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wise agree.32 Moreover, it has become necessary, as part of the
process of streamlining the system, to include in the Montreux
formula a provision to the effect that any declaration made pur-
suant to the formula shall not affect, and shall not be affected
by, the obligation of a State party to accept the jurisdiction of
the Sea-Bed Disputes Chamber of the Law of the Sea Tribunal
as provided for in the section of ICNT, Rev. 2, dealing with the
sea-bed disputes-settlement procedures.33

The adoption of the Montreux formula left unsettled one
other important aspect of the system, the actual scope and com-
petence of the procedures. Article 287, paragraph 1 deals with
the definition of the types of disputes that States are to submit
for compulsory settlement by the forum of their own choice,"
and Article 298 gives a State the option to make a declaration
excluding specifically certain sensitive issues from settlement
through the compulsory procedures selected under the Mon-
treux formula.3 Ensuing sections of this paper will analyse dis-
cussions beyond the ICNT which have resulted in substantive
changes on this issue,s' discussions based on the ICNT which
have resulted in substantive changes in the provisions relating to
the settlement of sea-bed disputes, 7 and further improvements
in the general system of disputes-settlement under Part XV and
the Annexes relating thereto. This paper will also discuss the
extent to which the Conference has succeeded in formulating
procedures for settling disputes relating to delimitation of mari-
time boundaries between States with opposite or adjacent
coasts, one of the sensitive issues which a State may exclude
from compulsory procedures under the Convention. 9

32. See ICNT, Rev. 2, supra note 2, Art. 287, para. 4.

33. See ICNT, Rev. 2, supra note 2, Art. 287, para. 2.

34. See ICNT, Rev. 2, supra note 2, Art. 287, para. 1.

35. See ICNT, Rev. 2, supra note 2, Art. 298.

36. See notes 40-47 and accompanying text infra.

37. See notes 48-82 and accompanying text infra.

38. See notes 83-97 and accompanying text infra.

39. See notes 98-131 and accompanying text infra.

[Vol. 1:15

8https://digitalcommons.pace.edu/plr/vol1/iss1/2



SETTLEMENT OF DISPUTES

B. The Scope of Third-Party Forums: Retreat From Emphasis
on Judicial Settlement Procedures

It was clear, as indicated in the drafting history,40 that not
all States were willing to submit all disputes, especially those
relating to the exercise of jurisdiction within a State's exclusive
economic zone,41 to the compulsory procedures envisaged under
paragraph 1 of Article 287. Accordingly, in order to establish
limitations on the application of the compulsory procedures, it
became necessary to articulate the scope of the forums employ-
ing these procedures.

At the seventh session, held in Geneva, this task was as-
signed to Negotiating Group 5 under the chairmanship of Am-
bassador Stavropoulos of Greece. Negotiating Group 5 produced
a revised Article 296 dealing with limitations on the application
of the Article 287 compulsory procedures for settlement of
disputes. 5

The approach taken by Negotiating Group 5, as observed
elsewhere, 4  distinguishes issues with respect to which compul-
sory judicial procedures are envisaged from issues with respect
to which only compulsory resort to conciliation would be accept-
able as a disputes-settlement procedure. Under this approach, it
now seems settled that binding judicial settlement under the fo-
rums of Article 287 is to be limited to disputes relating to "non-
resource uses" of the exclusive economic zone. With respect to

40. See Prolegomena, supra note 5, at 269-70.
41. See ICNT, Rev. 2, supra note 2, Art. 56.
42. See U.N. Doc. NG 5/16, reprinted in Prolegomena, supra note 5, at 387-90.
43. Prolegomena, supra note 5, at 374-79.
44. ICNT, Rev. 2, supra note 2, Art. 296, paras. 1 and 2 read:

Article 296
Limitations on applicability

of this section
1. Notwithstanding the provisions of Article 286, disputes relating to the inter-
pretation or application of this Convention with regard to the exercise by a coastal
State of its sovereign rights or jurisdiction provided for in this Convention, shall
be subject to the procedures specified in this section in the following cases:

(a) When it is alleged that a coastal State has acted in contravention of the
provisions of this Convention in regard to the freedoms and rights of navi-
gation or overflight or of the laying of submarine cables and pipelines and
other internationally lawful uses of the sea specified in article 58; or
(b) When it is alleged that any State in exercising the aforementioned free-
doms, rights or uses has acted in contravention of the provisions of this

19801
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disputes arising from "resource uses" of the exclusive economic
zone, compulsory resort to conciliation shall be employed.'8 Ac-

Convention or of laws or regulations established by the coastal State in con-
formity with this Convention and other rules of international law not in-
compatible with this Convention; or
(c) When it is alleged that a coastal State has acted in contravention of
specified international rules and standards for the protection and preserva-
tion of the marine environment which are applicable to the coastal State
and which have been established by this Convention or by a competent in-
ternational organization or diplomatic conference acting in accordance with
this Convention.

2. (a) Unless otherwise agreed or decided by the parties concerned, disputes
relating to the interpretation or application of the provisions of this Con-
vention with regard to marine scientific research shall be settled in accor-
dance with this section, except that the coastal State shall not be obliged to
submit to such settlement any dispute arising out of:

(i) the exercise by the coastal State of a right or
discretion in accordance with article 246; or
(ii) a decision by the coastal State to order sus-
pension or cessation of a research project in ac-
cordance with article 253.

(b) Disputes arising from an allegation by the researching State that with
respect to a specific project the coastal State is not exercising its rights
under articles 246 and 253 in a manner compatible with the provisions of
this Convention shall be submitted, at the request of either party and not-
withstanding article 284, paragraph 3, to the conciliation procedure de-
scribed in annex V, provided that the conciliation commission shall not call
in question the exercise by the coastal State of its discretion to designate
specific areas as referred to in paragraph 6 of article 246 or of its discretion
to withhold consent in accordance with paragraph 5 of article 246.

45. ICNT, Rev. 2, supra note 2, Art. 296, para. 3 reads:
3. (a) Unless otherwise agreed or decided by the parties concerned, disputes

relating to the interpretation or application of the provisions of this Con-
vention with regard to fisheries shall be settled in accordance with this sec-
tion, except that the coastal State shall not be obliged to accept the submis-
sion to such settlement of any dispute relating to its sovereign rights with
respect to the living resources in the exclusive economic zone or their exer-
cise, including its discretionary powers for determining the allowable catch,
its harvesting capacity, the allocation of surpluses to other States and the
terms and conditions established in its conservation and management
regulations;
(b) Where no settlement has been reached by recourse to the provisions of
section 1, a dispute shall, notwithstanding article 284, paragraph 3, be sub-
mitted to the conciliation procedure provided for in annex V, at the request
of any party to the dispute, when it is alleged that:

(i) a coastal State has manifestly failed to comply
with its obligations to ensure through proper

10https://digitalcommons.pace.edu/plr/vol1/iss1/2



SETTLEMENT OF DISPUTES

cordingly, it may be said that the Conference retreated from its
earlier emphasis upon compulsory judicial procedures for set-
tling disputes arising from the exercise, by the coastal States, of
rights and jurisdictions over the living resources in their respec-
tive exclusive economic zones and accepted, as a compromise,
"compulsory resort to conciliation" for the settlement of such
disputes. Whether emphasis upon compulsory resort to concilia-
tion, as defined in Article 296, with respect to such disputes is a
satisfactory solution remains the subject of continued evalua-
tion. 6 It is clear, however, that the approach represents the ab-
solute limit of compromise for a number of developing coastal
States. Indeed, in the view of Chairman Stavropoulos, that ap-
proach constitutes a mini-package in the nature of a conditional
consensus.

47

After completing the process of establishing the system and
defining its scope, efforts continued towards elucidation of the
procedures especially related to settlement of disputes arising

conservation and management measures that the
maintenance of the living resources in the exclu-
sive economic zone is not seriously endangered;
(ii) a coastal State has arbitrarily refused to de-
termine, upon the request of another State, the
allowable catch and its capacity to harvest the
living resources with respect to stocks which that
other State is interested in fishing;
(iii) a coastal State has arbitrarily refused to allo-
cate to any State, under the provisions of articles
62, 69 and 70 and under the terms and condi-
tions established by the coastal State consistent
with this Convention, the whole or part of the
surplus it has declared to exist.

(c) In any case the conciliation commission shall not substitute its discre-
tion for that of the coastal State;
(d) The report of the conciliation commission shall be communicated to the
appropriate international organizations;
(e) In negotiating agreements pursuant to articles 69 and 70 the parties,
unless they otherwise agree, shall include a clause on measures which the
parties shall take in order to minimize the possibility of a disagreement
concerning the interpretation or application of the agreement, and on how
the parties should proceed if a disagreement nevertheless arises.

46. See, e.g., Rosenne, Settlement of Fisheries Disputes in the Exclusive Economic
Zone, 73 AM. J. INT'L L. 89 (1979).

47. Report to the Plenary by the Chairman, Ambassador Constantin Stavropoulos
(Greece), 10 Third UNCLOS Off. Rec. 117, 117 (1978) (hereinafter cited as Chairman's
Report].

1980]
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from the exploration and exploitation of the sea-bed area.

II. Settlement of Disputes Relating to the Exploration
and Exploitation of the Sea-Bed Area-the Eighth

and Ninth Sessions (1979-80)

The eighth session of the Conference, which met first in Ge-
neva in the spring of 1979 and resumed in New York in the sum-
mer of 1979, and the New York ninth session, in the spring of
1980, focused on, among other issues, the question of settlement
of disputes relating to Part XI of the Convention. Following the
traditional negotiating process employed by the Conference, the
President established a Group of Legal Experts, under the
Chairmanship of Professor H. Wunsche of the German Demo-
cratic Republic, to examine the ICNT provisions on settlement
of disputes relating to the sea-bed area, "the sea-bed and ocean
floor and subsoil thereof beyond the limits of national jurisdic-
tion.."'48 The Group of Legal Experts commenced its work at Ge-
neva,49 continued its work at the New York resumed session,50

and completed its work at the New York portion of the ninth
session. Some of the major changes, suggested by the Group, in
the ICNT provisions are the subject of analysis in this section.

A. Abandonment of the Substantive Link between the Sea-
Bed Disputes Chamber and the Sea-Bed Authority

The Conference originally envisioned the establishment of a
Sea-Bed Tribunal, as one of the principal organs of the Sea-Bed
Authority, to deal exclusively with sea-bed disputes.5 This ap-
proach was, as noted above,5' abandoned in favour of the crea-

48. ICNT, supra note 4, Art. 1, para. 1.
49. See Report of the Chairman of the Group of Legal Experts on the Settlement

of Disputes Relating to Part XI of the Informal Composite Negotiating Text, 11 Third
UNCLOS Off. Rec. 109 (1980), U.N. Doc. A/CONF.62/C.1/L.25 and /Add.1 (1979) [here-
inafter cited as Report L. 25].

50. See Report on Negotiations Held by the Chairman and the Co-ordinators of the
Working Group of 21, Appendix B: Report by the Chairman of the Group of Legal Ex-
perts on the Settlement of Disputes Relating to Part XI, U.N. Doc. A/CONF.62/C.1/L.26
(1979) [hereinafter cited as Report by the Chairman of the Group of Legal Experts].
This limited distribution document was reprinted for general distribution in 12 Third
UNCLOS Off. Rec. 71, at 90 (1980), U.N. Doc. A/CONF.62/91 (1979).

51. See notes 22-23 and accompanying text supra.
52. See note 24 and accompanying text supra.
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tion, as part of the comprehensive system for the settlement of
disputes under the Convention as a whole, of a Sea-Bed Dis-
putes Chamber ("SBDC"), to be incorporated into the new Law
of the Sea Tribunal, the body which would have a general
jurisdiction.

5 3

In achieving the integration of sea-bed disputes-settlement
procedures into the envisioned comprehensive system, a link was
maintained between the Sea-Bed Authority and the SBDC: the
Assembly of the Authority was empowered to select the eleven
judges of the SBDC from the list of the twenty-one judges com-
prising the Law of the Sea Tribunal."

The necessity of such a link was questioned later, and its
abandonment was suggested. The argument in favour of aban-
donment ran as follows: since the twenty-one judges of the Law
of the Sea Tribunal are to be elected by the Conference of
States parties to the Law of the Sea Convention, which would be
comprised of the same members as the Assembly of the Sea-Bed
Authority, no need was apparent for the "second vote of confi-
dence" implied by giving the Assembly of the Authority the
power to select the eleven judges of the SBDC from the list of
twenty-one already elected by the Conference of the parties to
the Convention. As a compromise, it was suggested that, instead
of insulating the SBDC completely from the Authority, some
link be maintained by giving the Assembly the right to make
recommendations to be followed in the selection of the eleven
judges in order to insure equitable geographical distribution and
representation of the principal legal systems.

In the streamlining process, these suggestions have been re-
flected in the proposals for revising the ICNT. It is now clear
that the SBDC will be composed of eleven members selected by
the Law of the Sea Tribunal itself from among its members and
that the Assembly of the Authority will only adopt recommen-
dations of a general nature relating to the questions of equitable

53. See ICNT, Rev. 2, supra note 2, Annex VI, Art. 14, which maintains the provi-
sion substantially as it appeared in the ICNT, supra note 4, Annex V, Art. 15. See also
Prolegomena, supra note 5, at 330.

54. This was provided in the ICNT, supra note 4, in Article 158, paragraph 2 (iii),
which enumerated powers and functions of the Assembly of the Sea-Bed Authority, and
in Article 37 of Annex V, which established the Sea-Bed Disputes Chamber as part of
the new Law of the Sea Tribunal.
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geographical distribution and representation of the principal le-
gal systems.5 5 This limitation on the role of the Assembly in the
selection of the judges of the SBDC signifies that the substan-
tive link initially envisioned between the Authority and the
SBDC was abandoned.

B. Expansion of Forums for Settlement of Sea-Bed Disputes
Involving States inter se: The Case for ad hoc Sea-Bed
Disputes Chambers

The idea behind establishing one forum for the settlement
of sea-bed disputes was that such a forum would deal exclusively
with these disputes and that all parties to the Law of the Sea
Convention would be obliged to accept its exclusive jurisdiction
with respect to sea-bed disputes. The Sea-Bed Disputes Cham-
ber was regarded as such a forum.

Later discussions revealed that serious consideration should
be given to the rights of States to choose a forum other than the
SBDC for the settlement of sea-bed disputes which involve
States inter se and relate to interpretation and application of
the Convention. The supporters of this view, as observed else-
where, 56 maintained that for sea-bed disputes between States
the choice of procedures provided under Article 287 of the gen-
eral system should be made available. Reliance upon the choices
of Article 287, it was emphasized, "would ensure consistency of
application of dispute settlement procedures in all cases of inter-
pretation or application of the Convention. '57

The above view was strongly opposed by those who asserted
the need to maintain the exclusive jurisdiction of the SBDC over
all disputes relating to the exploration and exploitation of the
sea-bed area pursuant to the Convention so as to achieve the

55. For the text of suggested Article 36(2), see Report on Negotiations Held by the
Chairman and the Co-ordinators of the Working Group of 21, Appendix A: Suggestions
Resulting from Consultations Held by the Chairman and the Co-ordinators of the Work-
ing Group of 21, U.N. Doc. A/CONF.62/C.1IL.26, at 47 (1979) [hereinafter cited as Sug-
gestions of the Working Group of 21]. This limited distribution document was reprinted
for general distribution in 12 Third UNCLOS Off. Rec. 71, at 84 (1980), U.N. Doc. A/
CONF.62/91 (1979).

56. See Report by the Chairman of the Group of Legal Experts, supra note 50, at

57. Id.
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goal of unity of jurisdiction.
A compromise emerged in a suggestion for the establish-

ment of an ad hoc chamber of the SBDC. 8 Whether resort to
the ad hoc chamber was to be regarded as the rule, by allowing
any party to the dispute to request that the Chamber be consti-
tuted, or whether resort to the Chamber was to be considered an
exception, by requiring agreement of all the parties to the dis-
pute to so request, became a troublesome question. Those
favouring the use of the ad hoc chamber of the SBDC took the
former view, while those advocating the exclusive jurisdiction of
the SBDC itself adopted the latter position.

Beyond the implications of accepting the idea of an ad hoc
chamber lay controversy over its composition. What would be
the size of such a chamber? Would the judges be elected from
the eleven members of the SBDC? Would it be possible to elect
a judge or judges having the same nationality as a State party to
the dispute? In an attempt to answer these questions, existing
models in the ICNT were examined. It seemed that a model
which permitted the inclusion of national members, and selec-
tion from among the twenty-one members of the Law of the Sea
Tribunal, would gain some support. It was pointed out that a
chamber composed in this manner would in fact be a Special
Chamber of the Law of the Sea Tribunal. The alternative model,
also commanding support, suggested the establishment of an ad
hoc chamber of three judges selected from among the eleven
members of the SBDC and excluded nationals of parties to the
dispute.

The divergent views regarding the establishment of an ad
hoc chamber and the composition of this chamber were recon-
ciled at the resumed eighth session in compromise formulations
which are reflected in suggested revised versions of Article 188,
paragraph 1, and Article 36 bis of Annex V, which read as
follows:

Article 188
Submission of disputes to a Special Chamber of the

Law of the Sea Tribunal or an ad hoc Chamber of the Sea-
Bed Disputes Chamber or to binding arbitration

58. Report L. 25, supra note 49.
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1. Disputes between States Parties referred to in article 187,
paragraph 1, may be submitted:

(a) to a Special Chamber of the Law of the Sea Tribunal to
be established in accordance with articles 15 and 17 of an-
nex V, upon the request of the parties to the dispute; or
(b) to an ad hoc Chamber of the Sea-Bed Disputes Cham-
ber to be established in accordance with article 36 bis of an-
nex V, upon the request of any party to the dispute.

Article 36 (bis)
Ad Hoc Chambers of the Sea-Bed Disputes Chamber

1. The Sea-Bed Disputes Chamber shall form an ad hoc
chamber, composed of three of its members, for dealing with a
particular dispute submitted to it in accordance with article 188,
paragraph 1(b). The composition of such a chamber shall be de-
termined by the Sea-Bed Disputes Chamber with the approval of
the parties.

2. If the parties do not agree on the composition of an ad
hoc chamber referred to in paragraph 1, each party to the dispute
shall appoint one member, and the remaining member shall be
appointed by them in agreement. If they disagree, or if any party
fails to make an appointment, the President of the Sea-Bed Dis-
putes Chamber shall promptly make such appointments from
among the members of the Sea-Bed Disputes Chamber, after con-
sultation with the parties.

3. Members of the ad hoc chamber must not be in the ser-
vice of, or nationals of, any of the parties to the dispute.5 9

Furthermore, the descriptive heading of Article 188 was
changed from "Submission of disputes to Arbitration," used in
the ICNT, to "Submission of disputes to a Special Chamber of
the Law of the Sea Tribunal or an ad hoc Chamber of the Sea-
Bed Disputes Chamber or to binding arbitration," used in the
suggested revised version.60 In short, in the process of further
streamlining these provisions, it was determined that Article 188
should refer to four forums: a Special Chamber of the Law of
the Sea Tribunal, the SBDC of the Law of the Sea Tribunal, an
ad hoc Chamber of the SBDC, and binding arbitration, with ap-
propriate cross-reference to the relevant articles of Annex V
containing the Statute of the Law of the Sea Tribunal.

59. Suggestions of the Working Group of 21, supra note 55, at 44, 47.
60. Id. at 44.
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C. Exclusive Jurisdiction of the SBDC Re-examined: The
Question of Enumeration of Categories of Disputes v. Des-
ignation of Parties with Access

Since entities other than States may also participate in the
activities in the sea-bed area, it was necessary to establish a dis-
putes-settlement forum to which States, natural or juridical per-
sons and an international organization (the Sea-Bed Authority)
could have access. This expanded jurisdiction of the SBDC gave
it the uniqueness that supported its creation as an international
judicial forum well-suited for the settlement of all disputes in
the sea-bed area.

There was need, however, to delineate precisely the condi-
tions under which parties other than States would have access to
the SBDC. Article 187 of the ICNT, which was intended to do
that, attempted to describe parties with access to the forum.
Further discussions on the Article disclosed that States were not
satisfied with this approach. It was suggested that the Article
could be improved by focusing upon the precise enumeration of
the categories of disputes with respect to which access to the
SBDC might be had by certain parties instead of focusing upon
the designation of parties with access. This approach permitted
the precise enumeration of the category of disputes between
States inter se and other categories of disputes involving non-
State entities carrying out activities in the area.

In its emphasis on the enumeration of the categories of dis-
putes, the new Article 187, which defines the scope of jurisdic-
tion of the SBDC, reads:

Article 187
Jurisdiction of the Sea-Bed

Disputes Chamber
The Chamber shall have jurisdiction under this Part and the

annexes relating thereto, in the following categories of disputes
with respect to activities in the Area:

1. Disputes between States Parties concerning the interpre-
tation or application of this Part and the annexes relating
thereto.

2. Disputes between a State Party and the Authority con-
cerning acts or omissions of the Authority or of a State Party
which are alleged to be in violation of this Part or the annexes
relating thereto, or of rules, regulations or procedures promul-

19801

17



PACE LAW REVIEW

gated in accordance therewith, or acts of the Authority alleged to
be in excess of jurisdiction or a misuse of power.

3. Disputes between parties to a contract, being State Par-
ties, the Authority or the Enterprise, State entities and natural or
juridical persons as referred to in article 153, paragraph 2(b),
concerning:

(a) the interpretation or application of a relevant con-
tract or a plan of work;

(b) acts or omissions of a party to the contract relating
to activities in the Area and directed to the other party or
directly affecting its legitimate interests.

4. Disputes between the Authority and a prospective con-
tractor who has been sponsored by a State as provided in article
153, paragraph 2(b), and has duly fulfilled the conditions referred
to in article 4, paragraph 4 and article 12, paragraph 2, of annex
II, concerning the refusal of a contract, or a legal issue arising in
the negotiation of the contract.

5. Disputes between the Authority and a State Party, a
State entity or a natural or juridical person sponsored by a State
Party as provided for in article 153, paragraph 2(b), where it is
alleged that the Authority has incurred liability as provided in
article 21 of annex II.

6. Any dispute for which jurisdiction of the Chamber is spe-
cifically provided in this Part and the annexes relating thereto."1

Paragraph 1 of the Article enumerates disputes, concerning
the interpretation of the Convention, arising between States
with traditional access to international judicial forums for the
settlement of such disputes. The discussion in the previous sec-
tion noted movement towards allowing States to settle such dis-
putes, relating to interpretation or application of Part XI of the
Convention and its annexes, by judicial forums other than the
SBDC, since the freedom to choose a forum is considered to be
more consistent with customary practice. The deliberate limita-
tion of paragraph 1, above, to disputes between States inter se is
significant in that it opens the way for the possibility of agree-
ment between States parties to such a dispute to settle the dis-
pute in a third-party forum other than the SBDC.

Paragraph 2 of the Article deals with disputes concerning
the Authority's or a State party's acts or omissions which are

61. Id. at 43.
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alleged to be in violation of Part XI of the Convention and the
annexes related thereto, or of relevant rules and regulations.
Under this paragraph, the Authority could be sued for alleged
excess of jurisdiction or misuse of power. It is to be noted that,
with respect to the category of disputes enumerated under this
paragraph, only States parties and the Authority would have ac-
cess to the SBDC.

Paragraph 3 of the Article deals with disputes concerning
the interpretation or application of a contract or plan of work, or
acts or omissions of a party to a contract. Taking into account
the entities which are expected to conduct activities in the sea-
bed area, the paragraph gives SBDC access, as contractors, to
States, natural or juridical persons, State entities, the Authority
or the Enterprise.

The disjunctive "or," with respect to the reference to the
Authority or the Enterprise as contractors, is significant. It was
intended to underline that the Authority and the Enterprise
could not be opponent parties to a dispute submitted for settle-
ment. It was maintained that, since the Enterprise is an arm of
the Authority, other internal, nonjudicial forums, such as, for ex-
ample, the Assembly or the Council, would be more appropriate.

At the ninth session, held in New York, the question was
raised, with respect to paragraph 3, as to whether the provision,
as it stands, would cover a joint venture or a joint arrangement
as a party to a dispute. The Chairman noted that, if a joint ven-
ture or joint arrangement has an independent legal personality,
it would be a juridical person and, as such, could, under para-
graph 3, have access to the SBDC. If a joint venture or joint
arrangement has no independent legal personality, the partici-
pants in the joint venture or joint arrangement would have ac-
cess to the SBDC individually as contractors.

During the discussions of the category of disputes enumer-
ated under paragraph 3, a proposal was made for their settle-
ment through binding commercial arbitration or other arbitra-
tion outside the jurisdiction of the SBDC. Under paragraph 2 of
Article 188 of the ICNT, Rev. 1, the option to refer commercial
disputes to such arbitration procedures could be exercised only
if the contract under which the dispute arose provided for such
procedures and a party to the contract requested invocation of
that contractual provision. This requirement was retained in the
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revised paragraph 2 of Article 188, suggested by the Chairman
and the Co-ordinators of the Working Group of 21, which states:

Disputes referred to in article 187, paragraph 3, shall be submit-
ted to binding commercial or other arbitration in so far as pro-
vided in any contract between the parties to the dispute at the
request of any party thereto. Failing agreement of the parties, the
procedure in accordance with commercial arbitration rules to be
specified shall apply.62

As observed elsewhere, 63 it appears that the UNCITRAL rules
for commercial arbitration could be acceptable. Alternatively, or
in addition, the Sea-Bed Authority could specify other arbitra-
tion rules to be promulgated pursuant to its power to formulate
rules, regulations and procedures.

On one side, the view was maintained that commercial arbi-
tration would be the most appropriate procedure for the resolu-
tion of disputes of a purely commercial or technical nature."
Such disputes would fall into the category of subparagraph (a)
of paragraph 3 of Article 187; therefore it was thought that the
reference in Article 188, paragraph 2, could appropriately be
limited to subparagraph (a).65 On the other side, there was
strong sentiment that the unity of jurisdiction of the SBDC
should be maintained for all disputes arising under Part XI."

In an effort to reconcile these divergent positions, it was
suggested that the items of consensus which emerged be com-
bined in a manner which would be acceptable to all. These items
of consensus follow:

(i) contractual disputes could be submitted to commercial arbi-
tration at the request of a party; (ii) subject to the proviso that,
the parties have not agreed otherwise in the contract or at any
time thereafter; (iii) a commercial arbitral tribunal would not be
competent to determine questions of interpreting the Convention;
and (iv) where such a commercial dispute involves the interpreta-
tion of part XI, that question must be referred to the Sea-Bed

62. Id. at 44.
63. See Report by the Chairman of the Group of Legal Experts, supra note 50, at

51.
64. Id.
65. Id. at 50-51.
66. Report of the Co-ordinators of the Working Group of 21 to the First Committee,

U.N. Doc. A/CONF.62/C.1/L.27 (Part V), at 3 (1980).
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Disputes Chamber for a ruling. 7

It was also suggested that, where a ruling of the SBDC has been
sought by an arbitral tribunal, it may be necessary to specify
that the award of the arbitral tribunal must be consistent with
the ruling of the SBDC.'

Article 188, paragraph 2, as reformulated at the ninth ses-
sion, in New York, reads:

(a) Disputes concerning the interpretation or application of
a contract referred to in article 187, paragraph 3(a), shall be sub-
mitted, at the request of any party to the dispute, to binding
commercial arbitration, unless at any time the parties to the dis-
pute otherwise agree or have agreed. A commercial arbitral tribu-
nal, to which such dispute is submitted, shall have no jurisdiction
to determine any question of interpretation of the Convention.
When such a dispute also involves a question of the interpreta-
tion of part XI of the present Convention and the annexes relat-
ing thereto, with respect to activities in the Area, such question
shall be referred to the Sea-Bed Disputes Chamber for a ruling.

(b) If, at the commencement of or in the course of such ar-
bitration, the arbitral tribunal determines, either at the request of
any party to the dispute or proprio motu, that its decision de-
pends upon a ruling of the Sea-Bed Disputes Chamber, the arbi-
tral tribunal shall refer such question to the Sea-Bed Disputes
Chamber for such ruling. The arbitral tribunal shall then proceed
to render its award in conformity with the ruling of the Sea-Bed
Disputes Chamber.

(c) Unless the parties to the dispute otherwise agree, in the
absence of a provision in the contract on the arbitration proce-
dure to be applied in such a dispute, the arbitration shall be con-
ducted in accordance with the UNCITRAL arbitration rules or
other arbitration rules as may be prescribed in the rules, regula-
tions and procedures adopted by the Authority. 6'

Here again it can be seen that Article 188 provides, by an
action initiated by any party to the dispute, an exception to the
jurisdiction of the SBDC and an expansion of the choices of fo-
rums for the settlement of sea-bed disputes. It should be noted
that, as to the specific rules to be used in the case of resort to

67. Id.
68. Id.
69. Id. at 6.
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commercial arbitration, the parties have the option to agree
upon rules other than UNCITRAL or any others specified by
the Authority.

An important question arose as to whether, if the plaintiff
were a natural or juridical person, it would be appropriate to
expect a defendant sovereign State to appear automatically
before an international forum established for the settlement of
the disputes enumerated under paragraph 3 of Article 187. It
was generally felt that a State should not be called to court by a
natural or juridical person without the State's consent and that
some procedure should be established which would permit par-
ticipation in the proceedings by any State sponsoring the natu-
ral or juridical person bringing the case in question. A new pro-
vision has now been proposed, articulating the nature of the
participation and appearance of a sponsoring State in such pro-
ceedings. Proposed paragraph 2 of Article 191 reads:

In any dispute referred to in article 187, paragraph 3, if an
action is brought against a State Party by a natural or juridical
person, of another nationality, the State Party sponsoring that
person may be requested by the Respondent State Party to ap-
pear in the proceedings on behalf of that person. Failing such ap-
pearance, the Respondent State may arrange for the appearance
on its behalf of a juridical person of its nationality.70

Paragraph 4 of the above version of Article 187 gives the
SBDC jurisdiction over any disputes which may arise, in the
process of negotiating for the award of a contract, between the
Authority and an applicant. For the first time, the question of
the rights of prospective contractors who have fulfilled the ap-
plication requirements of Annex II, Article 12, paragraph 2 and
Article 4, paragraph 9 were taken into account, and a procedure
for the settlement of disputes that arose between the Authority
and prospective contractors was established. For such disputes,
the jurisdiction of the SBDC is paramount, whereas, as has been
noted in the discussion of paragraph 3 of Article 187,71 for the
settlement of disputes arising under an existing contract, the
possibility for using binding commercial arbitration outside the

70. Suggestions of the Working Group of 21, supra note 55, at 44.
71. See notes 62-67 and accompanying text supra.
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SBDC is envisaged.
Paragraph 5 of Article 187 addresses the category of dis-

putes, involving the Authority as a respondent party, in which
it is alleged that the petitioning party has suffered damage from
the Authority's alleged wrongful exercise of its powers and func-
tions, as provided in Article 21 of Annex 11.72

A final category of disputes arises from violations of the
provisions relating to the responsibilities of the staff of the Sec-
retariat of the Authority. Such responsibilities fall into two cate-
gories: (1) the traditional obligations of staff members of any in-
ternational organization to maintain impartiality and of States
to respect that specific character of an international Secretar-
iat;73 and, (2) in the context of the Law of the Sea, the addi-
tional obligation of staff members not to disclose, at any time,
industrial secrets or data or other confidential information of
commercial value of which the staff members have knowledge,
by virtue of their affiliation with the Sea-Bed Authority.7 4 For
violation of the traditional responsibility, resort to an appropri-
ate administrative tribunal constituted under the staff rules of
the Authority is envisioned.76 For violations of the second type,
however, which may cause grave damage to third parties, it was
felt that a forum outside the Authority would be more appropri-
ate, since the Authority itself might be a respondent in such dis-
putes. The designation of the SBDC for the settlement of such
disputes is provided in paragraph 6.7

D. Decisions of the Authority Regarding Limitation of the Ju-
risdiction of the SBDC

As observed in Prolegomena," a definite attempt was
made to preclude access to the Sea-Bed Authority in controver-
sies arising from the exercise of the discretionary powers of the
Authority, much like the approach which de-emphasized use of
third-party judicial procedures for challenging the decisions of

72. See Suggestions of the Working Group of 21, supra note 55, at 45.
73. Id. at 42 (ICNT, Rev. 1, supra note 3, Art. 168, para. 1, as redrafted).
74. Id. (ICNT, Rev. 1, supra note 3, Art. 168, para. 2, as redrafted).
75. Id. (ICNT, Rev. 1, supra note 3, Art. 168, para. 3, as redrafted).
76. Id. at 43.
77. Prolegomena, supra note 5, at 337.
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coastal States relating to the management of the living resources
within their exclusive economic zones.78 Attempts to limit the
jurisdiction of the SBDC have continued to date and have be-
come more emphatic. Thus, while Article 187, paragraphs 2, 3
and 4, establishes the jurisdiction of the SBDC over disputes in-
volving acts or omissions on the part of the Authority, the exer-
cise of the discretionary powers of the Authority, if exercised as
stipulated in the Convention, is excluded from judicial challenge
and scrutiny by the SBDC. To make this clear, Article 190 now
reads:

The Sea-Bed Disputes Chamber shall have no jurisdiction
with regard to the exercise by the Authority of its discretionary
powers in accordance with this Part; in no case shall it substitute
its discretion for that of the Authority. Without prejudice to arti-
cle 189, in exercising its jurisdiction pursuant to article 187, the
Sea-Bed Disputes Chamber shall not pronounce itself on the
question of whether any rules, regulations or procedures adopted
by the Authority are in conformity with the provisions of this
Convention, nor declare any such rule, regulation or procedure in-
valid. Its jurisdiction shall be confined to determining whether
the application of any rules, regulations or procedures to individ-
ual cases would be in conflict with the contractual and Conven-
tional obligations of the parties to the dispute, and to claims con-
cerning lack of competence or misuse of power, as well as to
claims for damages to be paid or other remedy to be given to the
party concerned for the failure of the other party to comply with
its Conventional or contractual obligations. "

This provision is very specific in proscribing the SBDC from
pronouncing on the validity of a rule, regulation or procedure
framed by the Authority if the Authority clearly has competence
to exercise discretion. Without such proscription, the effect
would be to shift to the SBDC the competence of the Authority
in areas in which the Authority may exercise discretion. Further-
more, in order to protect the integrity of the legislative powers
of the Authority, if a dispute involves a rule, regulation or proce-
dure of the Authority, Article 190 makes it clear that the juris-
diction of the SBDC is confined, within the framework of con-

78, See text accompanying notes 40-47 supra.
79. See ICNT, Rev. 2, supra note 2, Art. 190.
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tractual and Conventional obligations of the parties, to the
question of the application of such rule, regulation or procedure
to the particular case.

E. Advisory Jurisdiction of the SBDC

Article 189 of the ICNT, Rev. 1 has been changed to elimi-
nate the possibility of subsidiary organs of the Council request-
ing advisory opinions, as had been envisaged in the earlier ver-
sions of Article 190 of the ICNT. As reformulated, Article 189
closely follows the United Nations Charter, which provides that
only the General Assembly and the Security Council are directly
authorized to request advisory opinions from the International
Court of Justice.80 Therefore, in the context of the present Con-
vention, if a subsidiary organ of the Council of the Authority
desires an advisory opinion on a legal question arising within the
scope of its activities, it would have to channel such a request
through either the Council or the Assembly.

At present, Article 189 reads:

The Sea-Bed Disputes Chamber of the Law of the Sea Tribu-
nal shall give advisory opinions when requested to do so by the
Assembly or the Council on legal questions arising within the
scope of their activities. Such advisory opinions shall be rendered
as a matter of urgency. 1

It is important to note that, as stipulated above, only the
SBDC is authorized to render advisory opinions. The Law of the
Sea Tribunal itself has no advisory jurisdiction.8"

III. Further Improvements in the General System of
Settlement of Disputes under Part XV

and the Annexes Relating Thereto

A. Changes Discussed Relating to Part XV

At the resumed eighth session, some changes were made to

80. U.N. CHARTER art. 96.
81. ICNT, Rev. 2, supra note 2, Art. 189.
82. It is evident from the discussion in this entire section that the Group of Legal

Experts made a valuable contribution to streamlining the disputes-settlement system for
disputes relating to sea-bed matters.

1980]

25



PACE LAW REVIEW

Article 284 of Part XV, dealing with conciliation."8 That Article,
as revised, reads:

Article 284
Conciliation

1. Any State Party which is a party to a dispute relating to the
interpretation or application of this Convention may invite the
other party or parties to the dispute to submit the dispute to con-
ciliation in accordance with the procedure in annex IV, or with
some other conciliation procedure.

2. If the other party accepts this invitation and if the parties
agree upon the procedure in annex IV or such other conciliation
procedure, any party to the dispute may submit it to the agreed
procedure.

3. If the other party does not accept the invitation or the parties
do not agree upon the procedure in annex IV or such other concil-
iation procedure, the conciliation proceedings shall be deemed to
be terminated.

4. When a dispute has been submitted to conciliation, such con-
ciliation proceedings may only be terminated in accordance with
the provisions of annex IV or other agreed conciliation procedure,
as the case may be."

The changes were made in view of a proposal put forward by the
delegations of the Netherlands and Switzerland. The purpose of
the changes in the first three paragraphs was to eliminate an
ambiguity caused by the use of the word "procedure" in more
than one sense. Accordingly, each use of the word "procedure"
has been qualified in order to make the intent of the provision
clear.

The delegations of the Netherlands and Switzerland had
proposed also that the International Court of Justice be given
prominence by listing it first in Article 287, the Article which
names the four forums for judicial settlement of disputes under

83. For a background analysis of conciliation, see Prolegomena, supra note 5, at
349-54.

84. Report of the President to the Plenary on the Work of the Informal Plenary on
the Settlement of Disputes, U.N. Doc. A/CONF.62/L.45 at 1 (1979) [hereinafter cited as
Report of the President). This limited distribution document was reprinted for general
distribution in 12 Third UNCLOS Off. Rec. 71, at 110 (1980), U.N. Doc. A/CONF.62/91
(1979).
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the Convention.8 At present, the Law of the Sea Tribunal ap-
pears first in the list, enjoying that position by virtue of the Tri-
bunal's uniqueness as a new judicial organ with comprehensive
jurisdiction to deal with cases involving non-State entities."
Thus, it has been maintained that the Tribunal should retain
that position despite Article 92 of the Charter of the United Na-
tions which gives the ICJ prominence as the principal judicial
organ of the United Nations.

Because several provisions of the Convention8 7 provide for
compulsory resort to conciliation, an innovative procedure in the
international system of settlement of disputes, it was suggested,
at the New York portion of the ninth session, that a new provi-
sion, clarifying the distinction between the new conciliation pro-
cedure and other, traditional conciliation procedures provided
for under the Convention, be added to Part XV, perhaps after
Article 287."

During the resumed ninth session, held in Geneva in the
summer of 1980, the President of the Conference, in response to
this suggestion, proposed a new structure, that Part XV be di-
vided into three sections: (i) the first section, providing for vol-
untary procedures, would remain as found in Section 1, Articles
279-295 of ICNT, Rev. 2; (ii) the second section, which would
provide for the compulsory and binding dispute-settlement pro-
cedures found in Articles 286-295 of ICNT, Rev. 2, would be-
come a new Section 2; (iii) the third section would consist of
Articles 296 and 298, which deal with limitations and optional
exceptions to the binding procedures of the second section, and
Article 297 on the preliminary procedures. This third section
would thus include disputes in respect of which compulsory re-
sort to conciliation would be the settlement procedure.

The proposed structure for Part XV appeared to be emi-
nently suitable: it did not in any way affect the substance of the
delicately balanced text but it achieved the necessary separation

85. Report of the President, supra note 84, at 2.
86. ICNT, Rev. 2, supra note 2, Art. 287.
87. Compulsory resort to conciliation is contemplated in ICNT, Rev. 2, supra note

2, Arts. 264, 296 and 298.
88. Preliminary Report of the President on the Work of the Informal Plenary on

Settlement of Disputes, U.N. Doc. A/CONF.62/L.52, at 2 (1980) [hereinafter cited as
Preliminary Report of the President].
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of the Section 1 traditional conciliation procedures from the new
procedure in Section 3 of compulsory resort to conciliation. This
restructuring was another effort at streamlining the system for
the settlement of disputes under the Convention. Without this
effort, the provisions relating to the new procedure of compul-
sory resort to conciliation would remain scattered in various
paragraphs of Article 296, Article 297, and Article 298. The new
structure for Part XV, and the consequential changes in the rel-
evant Articles of the main Parts and the Annexes, was the basic
disputes-settlement system question discussed at the resumed
ninth session. The result is reflected in Rev. 3."

B. Changes Discussed Relating to the Annexes

The changes being considered with respect to Annex IV,
dealing with conciliation, related to Article 3, paragraphs 2 and
4.90 As Article 3, paragraph 2 stands in ICNT, Rev. 1, each party

to the dispute may appoint two conciliators, who may be nation-
als of the party, to a conciliation commission consisting of a to-
tal of five members.9 1 It was suggested that such a provision
would place a heavy burden on the chairman of the conciliation
commission, "who would have a greater responsibility, acting as
the sole arbiter amongst four other members who represent the
interests of the parties."" Therefore, at the resumed eighth ses-
sion, it was proposed that the number of national conciliators of
any party be limited to one.9' This suggestion was unacceptable
to some who preferred the provision as it stood. A compromise
formulation was suggested: each party would be allowed one na-
tional as a conciliator, unless the parties otherwise agree.94

In New York at the ninth session of the Conference, this
issue was discussed again, and the compromise formula was ac-
cepted and incorporated in ICNT, Rev. 2. The new Article 3,
paragraph (b) of Annex V of ICNT, Rev. 2, reads:

(b) The party submitting the dispute to conciliation shall ap-

89. Rev. 3, supra note 1.
90. ICNT, Rev. 1, supra note 3, Annex IV, Art. 3.
91. Id.
92. Report of the President, supra note 84, at 2.
93. Id.
94. Id.
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point two conciliators to be chosen preferably from the list, one
of whom may be its national, unless the parties otherwise agree.
Such appointments shall be included in the notification under
article 1.1

Paragraph 4 of Article 3 of Annex IV of ICNT, Rev. 1 allows
any party to terminate the conciliation proceedings when the
four conciliators appointed by the parties fail to appoint a fifth
conciliator. The delegations of the Netherlands and Switzerland
proposed that any reference in paragraph 4 to the termination of
proceedings be deleted. Among other reasons proffered for this
change, it was argued that to allow such termination would dero-
gate from the principle of compulsory resort to conciliation pro-
vided for in Article 296 of Part XV. Accordingly, paragraph 4 of
Article 3 of Annex IV was changed and became paragraph (d) of
Article 3 of Annex V of ICNT, Rev. 2, which reads:

Within 30 days following the date of the last of their own ap-
pointment [sic], the four conciliators shall appoint a fifth concili-
ator chosen from the list, who shall be chairman. If the appoint-
ment is not made within the prescribed period, either party may,
within one week of the expiration of the prescribed period, termi-
nate the proceedings by notification addressed to the other party
or, where the proceedings are not so terminated, request the Sec-
retary-General to make the appointment in accordance with sub-
paragraph (e)."

At the resumed eighth session, one further change was made
in the annexes relating to Part XV, a change clarifying Article 4
of Annex V of ICNT, Rev. 1, the Statute of the Law of the Sea
Tribunal. Paragraph 4 of that Article previously provided that
the Secretary-General convene a meeting of States Parties for
the purpose of electing the members of the Tribunal. A phrase
has now been added specifying in Article 4 of Annex VI of
ICNT, Rev. 2 that the Secretary-General of the United Nations
shall convene such a meeting."7

During the ninth resumed session, held in Geneva in the
summer of 1980, at which the new structure for Part XV was
streamlined, Annex V on conciliation was also restructured.

95. ICNT, Rev. 2, supra note 2, Annex V, Art. 3, para. (b).
96. ICNT, Rev. 2, supra note 2, Annex V, Art. 3, para. (d).
97. ICNT, Rev. 2, supra note 2, Annex VI, Art. 4, para. 4.
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That Annex is now divided into two sections: Section 1 deals
with the procedure under the traditional conciliation mechanism
provided for in Article 284 of Part XV; Section 2 deals with the
new mechanism of compulsory resort to conciliation provided
for, under Section 3 of Part XV, in the new structure discussed
above.

It should be emphasized that the new structures of Part XV
and Annex V both constitute great progress in streamlining the
system for the settlement of disputes under the Law of the Sea
Convention as a whole. It is now possible clearly to distinguish
compulsory procedures entailing binding decisions from the
traditional conciliation procedures with nonbinding decisions
and the new procedures of compulsory resort to conciliation, in
which only the initiation of conciliation procedure is compulsory
while the result of the procedure still remains nonbinding.
Whether or not this latter procedure is also suited for boundary
delimitation disputes remains a troublesome question.

IV. Special Attention to Settlement of Maritime Boundary
Disputes Between States with Opposite or Adjacent Coasts

The settlement of maritime boundary disputes is one of the
sensitive issues which, by declaration, a State may exclude from
the compulsory disputes-settlement procedures of Article 298 of
the draft Convention." This provision creates problems in that,

98. This provision was originally embodied in Article 299, paragraph 1(a), of the
ICNT, supra note 4. On revision of the ICNT, a new Article 297 on "Preliminary pro-
ceedings" was introduced and ICNT, Art. 297 became ICNT, Rev. 1, Art. 298, which
provides:

1. Without prejudice to the obligations arising under section 1, a State Party when
signing, ratifying or otherwise expressing its consent to be bound by this Conven-
tion, or at any time thereafter, may declare that it does not accept any one or
more of the procedures for the settlement of disputes specified in this Convention
with respect to one or more of the following categories of disputes:

(a) Disputes concerning sea boundary delimitations between adjacent or op-
posite Statep, or those involving historic bays or titles, provided that the
State making such a declaration shall, when such dispute arises, indicate,
and shall for the settlement of such disputes accept a regional or other
third party procedure entailing a binding decision, to which all parties to
the dispute have access; and provided further that such procedure or deci-
sion shall exclude the determination of any claim to sovereignty or other
rights with respect to continental or insular land territory.

For the current text of this provision, see ICNT, Rev. 2, supra note 2, Art. 298, para.
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on the one hand, it allows a State to exclude maritime boundary
disputes from the compulsory procedures under the Convention
while, on the other hand, it requires a State exercising this op-
tion to accept a regional or other third-party procedure entailing
a binding decision and accessible to all parties to the dispute.
The background discussion of this problem, and various at-
tempts towards making the provision generally acceptable, has
been explained in detail elsewhere.9 Examination here will be
limited to the context in which this question was discussed at
the last three sessions of the Conference.

At the seventh session in Geneva, in the spring of 1979, the
Conference decided to establish Negotiating Group 7, under the
chairmanship of Judge Manner of Finland, with the mandate to
consider the questions of delimitation of maritime boundaries
between adjacent or opposite States and settlement of disputes
thereon. The basic articles considered by the Group were Article
15 of the ICNT on delimitation of the territorial sea, Article 74
on delimitation of the exclusive economic zone between States
with opposite or adjacent coasts, and Article 83 on delimitation
of the continental shelf between States with opposite or adjacent
coasts. The examination of the texts of these articles required
consideration of (1) the substantive rule on boundary delimita-
tion and the two competing approaches to it - the use of me-
dian/equi-distance lines or the use of equitable principles; (2)
the question of interim arrangements pending the final settle-
ment of the delimitation question; and (3) the procedure for dis-
putes-settlement. With respect to this last issue, the major focus
of this article, Negotiating Group 7 had before it Article 297,
paragraph 1(a) of the ICNT, which became Article 298, para-
graph 1(a) of ICNT, Rev. 2.'00

A. Development of Approaches to the Question: Contribution
of Professor Louis B. Sohn

The work of Negotiating Group 7 dealing with the question
of settlement of maritime boundary disputes may be explained
in the context of the efforts of Professor Louis B. Sohn of the

l(a)(i).
99. See Prolegomena, supra note 5, at 344-46.
100. See note 98 supra.

1980]

31



PACE LAW REVIEW

United States, in informal papers discussed in informal groups
of experts, to provide various models for approaches to this
question. His efforts began during the seventh session, at which
two basic positions had emerged: Position I was supported by
those who wanted to exclude maritime boundary disputes from
any compulsory settlement procedures; Position II was sup-
ported by those who wanted to subject all maritime boundary
disputes to compulsory procedures. In an attempt to find a com-
promise, Professor Sohn produced a paper containing seven
models and fifteen variants. As analysed in detail elsewhere, 10 1

Professor Sohn's informal paper, not discussed by the Group
during the Geneva seventh session because of lack of time, en-
visaged a step-by-step approach to the delimitation disputes and
included various approaches excluding certain types of delimita-
tion disputes from compulsory procedures. When the seventh
session of the Conference resumed in New York during the sum-
mer of 1979, Negotiating Group 7 had before it a revised and
annotated version of Professor Sohn's seven models and their
variants. 102 Since the Group spent more time discussing the
other two items under its consideration, the substantive stand-
ard for delimitation and the question of interim measures, the
question of settlement of disputes was only taken up briefly, and
Professor Sohn's revised models were not fully examined by the
Group. The brief discussion at the resumed seventh session re-
vealed, however, that supporters of Position I (excluding all de-
limitation disputes from compulsory settlement procedures) and
supporters of Position II (subjecting all delimitation disputes to
compulsory settlement procedures) were far from accepting any
model which did not embody their respective primary
concerns.

103

Before the eighth session of the Conference, at Geneva in
the spring of 1978, this item was discussed at an intersessional
meeting. At that meeting, Professor Sohn presented an informal
paper containing a list of twenty-eight possible combinations.

101. See Adede, Toward the Formulation of the Rule on Delimitation of Sea
Boundaries Between States with Adjacent or Opposite Coasts, 19 VA. J. INT'L L. 207
(1979) [hereinafter cited as Toward the Formulation].

102. For analysis of Professor Sohn's annotated models, see id. at 225-34.
103. Id.
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The combinations ranged from exclusion of all maritime bound-
ary disputes from any compulsory settlement procedures to sub-
mission of all such disputes to third-party binding procedures.
Out of the twenty-eight combinations, twenty-two were based on
conciliation procedures; only six dealt with the possibility of
binding procedures.

It is to be noted that reliance upon conciliation as the third-
party procedure for settlement of delimitation disputes paral-
leled developments in the general system for the settlement of
disputes under the Convention as a whole, an area in which
compulsory resort to conciliation received emphasis.104 In the in-
troductory section of the present analysis, mention was made of
Negotiating Group 5, which had adopted an approach, in sug-
gested Article 296, making the settlement of disputes arising
from coastal States' exercise of sovereign rights over the living
resources in the exclusive economic zone subject to compulsory
resort to conciliation. In view of the continued resistance of cer-
tain delegations to compulsory judicial procedures for the settle-
ment of delimitation disputes, and the support of conciliation
for other important issues, it became evident that, with respect
to delimitation disputes, conciliation would be an acceptable so-
lution. Accordingly, at the intersessional meeting in Geneva,
Ambassador Rosenne of Israel presented an informal paper'0 5

based primarily upon conciliation as the third-party procedure
for settlement of delimitation disputes.

When the eighth session convened in Geneva, Negotiating
Group 7 had before it an expanded version of Professor Sohn's
combinations with forty-five possibilities, including some based
exclusively upon conciliation and some based on judicial proce-
dures. In formulating these possible approaches, four basic ques-
tions, reflected in the various models presented, were considered:
(1) whether the third-party procedure for settlement of delimi-
tation disputes should be compulsory or noncompulsory; (2)
whether the third-party procedures should have only the limited
competence to determine the specific circumstances, principles,
or methods to be applied by the parties in resolving the dispute,
an approach in contradistinction to the approach that would

104. See text accompanying notes 40-47 supra.
105. See Toward the Formulation, supra note 101, at 248-49.
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give the envisaged third-party procedures the competence to set-
tle the substantive delimitation dispute; (3) whether all delimi-
tation disputes which arise in the context of previously estab-
lished conflicting claims to sovereignty should be automatically
excluded from the third-party procedures being established; and
(4) whether a distinction should be made between past delimita-
tion disputes and delimitation disputes arising after the Law of
the Sea Convention entered into force. This fourth question was
aimed at creating the possibility of subjecting past disputes only
to conciliation or excluding them completely, while subjecting
future disputes either to concilation or to judicial procedures or,
in the extreme, excluding them from compulsory procedures
altogether.

The difficulty of this approach was in determining when, for
purposes of distinguishing past from future disputes, a dispute
may be said to have arisen. Moreover, it was argued that this
approach would encourage States to rush to start delimitation
disputes before the Law of the Sea Convention enters into force
so that such disputes would be automatically excluded under the
"past disputes" formula.

Departing from his usual style, reflected in his earlier pa-
pers, of suggesting texts ranging from noncompulsory to compul-
sory procedures, Professor Sohn finally presented a paper con-
taining only four alternatives, specific texts extrapolated from
the forty-five combinations. Alternative A utilized two proce-
dures: compulsory settlement, according to Section 2 of Part XV
of the ICNT, of the threshold question on principles or methods
to be applied, and conciliation, under Annex IV of the ICNT, for
the settlement of the actual delimitation problem. The Alterna-
tive excluded disputes involving determination of previously es-
tablished conflicting claims to sovereignty. It made no distinc-
tion between past and future disputes.'

Alternative B was the simplest, providing for conciliation
concerning all aspects of a delimitation problem. It included the
Bulgarian formula, according to which, by mutual consent,
States parties to a delimitation dispute might refer the dispute
for final solution by the compulsory procedures of Section 2 of

106. Id. at 250 n. 92.
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Part XV of the ICNT.10 7

Alternative C was based on conciliation of the basic issues
with respect to past disputes and the determination of similar
basic issues by both Section 1 (conciliation) and Section 2 (com-
pulsory procedures) of Part XV of the ICNT, as to future dis-
putes. It did not envisage the settlement of the delimitation
problem itself.'08

Alternative D, similar to one of the alternatives presented
by Ambassador Rosenne, was based on conciliation procedures.
It excluded mixed disputes and was limited to the conciliation of
future disputes only as to the basic principles and methods to be
applied.10 9 Unfortunately, because of lack of time, the Negotiat-
ing Group at the resumed eighth session did not discuss these
alternatives after they were introduced by Professor Sohn."10

B. The Emergence of Conciliation as the Basic Procedure for
Settlement of Delimitation Disputes

The eighth session of the Conference resumed in New York
in the summer of 1979. Negotiating Group 7, for the first time,
held a rather extensive discussion of the question of settlement
of disputes. Before the Group were the relevant parts of Chair-
man Manner's report on the work of the spring eighth session in
which he suggested the following text for consideration:

Disputes concerning sea boundary delimitations between
States with opposite or adjacent coasts, or those involving historic
bays or titles, provided that the State having made such a decla-
ration shall, when, thereafter, such dispute arises and where no
agreement within a reasonable period of time is reached in negoti-
ations between the parties, at the request of any party to the dis-
pute, and notwithstanding article 284, paragraph 3, accept sub-
mission of the dispute to the conciliation procedure provided for
in Annex IV; and provided further that such procedure shall ex-
clude the determination of any claim to sovereignty or other
rights with respect to continental or insular land territory.

After the Conciliation Commission has presented its report,

107. Id. at 251 n. 93.
108. Id. at 251 n. 94.
109. Id. at 252 n. 95.
110. Id. at 250-51.
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the parties shall negotiate an agreement on the basis of that re-
port. If these negotiations do not result in an agreement within a
period of - from the date of the Commission's report, the parties
to the dispute shall, by mutual consent, submit the question to
the procedures provided for in Section 2 of Part XV, unless the
parties otherwise agree.11

The above formulation admittedly borrowed elements from
Professor Sohn's last paper,112 the proposal by Ambassador
Rosenne of Israel"' and a proposal by Bulgaria.'1 4 It was based
mainly on conciliation as the procedure for settlement of delimi-
tation disputes; application of the compulsory procedures of
Part XV of the Convention was to be by mutual consent of the
parties.

The discussions during the resumed eighth session, based on
the above text, led to certain suggested amendments for its im-
provement." 5 One amendment, by referring only to disputes
which arose subsequent to the entry into force of the new Law of
the Sea Convention, excluded past disputes from the text."16 An-
other amendment excluded specifically from the above text dis-
putes which involve concurrent considerations of any unsettled
disputes concerning sovereignty over continental or insular land
territory. 1 7 A final amendment added a clause to the above text
declaring that the provisions of this subparagraph shall not ap-
ply to any sea boundary dispute finally settled by an arrange-
ment between all the parties to the dispute or to any such dis-
pute which is to be settled in accordance with a bilateral or
multilateral agreement binding upon these parties. 8

The incorporation of such amendments by the Chairman

111. Report of the Chairman on the Work of Negotiating Group 7, U.N. Doc. NG 7/
39 at 4 (1979).

112. Toward the Formulation, supra note 101, at 251.
113. Id. at 248-50.
114. The Bulgarian proposal provided that "parties to the dispute should, if the

negotiations do not result in an agreed delimitation within a fixed period, submit the
question of delimitation, by mutual consent, to the procedures provided for in Section 2
of Part XV, unless the parties otherwise agree." Statement by the Chairman made at the
28th Meeting of NG 7, U.N. Doc. NG 7/26 at 5 (1979).

115. United States of America: Informal Proposal, U.N. Doc. NG 7/40 at 1 (1979).
116. Id.
117. Id.
118. Id.
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into an informal document led to a revised compromise formula
included in the following text:

Revised compromise formula by
the Chairman of NG7

Article 298 1(a)
(i) Disputes concerning sea boundary delimitations between
States with opposite or adjacent coasts, or those involving historic
bays or titles, provided that the State having made such a decla-
ration shall, when such a dispute has arisen subsequent to the
entry into force of this Convention and where no agreement
within a reasonable period of time is reached in negotiations be-
tween the parties, at the request of any party to the dispute, and
notwithstanding article 284, paragraph 3, accept submission of
the matter to conciliation provided for in Annex IV; and provided
further that such procedure shall exclude consideration of any
claim or dispute concerning sovereignty or other rights over conti-
nental or insular land territory;

(ii) After the Conciliation Commission has presented its report,
the parties shall negotiate an agreement on the basis of that re-
port; if these negotiations do not result in an agreement, the par-
ties shall, by mutual consent, submit the question to the proce-
dures provided for in Section 2 of Part XV, unless the parties
otherwise agree;

(iii) The provisions of this subparagraph shall not apply to any
sea boundary dispute finally settled by an arrangement between
the parties, or to any such dispute which is to be settled in accor-
dance with a bilateral or multilateral agreement binding upon
those parties.'

Further discussions, based on the above text, were held. As
noted by the Chairman in his report of the work of the resumed
eighth session, "[T]he [above] text was found inadequate by a
number of delegations, while several others, many of whom con-
sidered the proposal as the maximum compromise they could
approve of, advocated its adoption as a basis for a consensus."'' 0

119. See Revised Compromise Formula by the Chairman, U.N. Doc. NG 7/41 at 1
(1979).

120. See Report of the Chairman on the Work of Negotiating Group 7, U.N. Doc.
NG 7/45 at 3 (1979) [hereinafter cited as Report NG 7/45]. This limited distribution
document was reprinted for general distribution in 12 Third UNCLOS Off. Rec. 71, at
107 (1980), U.N. Doc. A/CONF.62/91 (1979).
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In his efforts to find a more satisfactory compromise text,
the Chairman held further consultations. On the basis of these
discussions, the Chairman included in his report another version
based on the above text. The Chairman's suggestion, set out be-
low, introduced some changes into the opening paragraph. For
example, unlike the revised text given above, "[d]isputes con-
cerning the interpretation or application of articles 15, 74 and 83
relating to sea boundary delimitations, or those involving his-
toric bays or titles,' 121 are mentioned. Arguably, by referring to
these articles in the first paragraph, it is not necessary to add
that, as stated in all the previous versions, such delimitation dis-
putes involve States with opposite or adjacent coasts. The exclu-
sion of "any dispute that necessarily involves the concurrent
consideration of any unsettled dispute concerning sovereignty or
other rights over continental or insular land territory, 12 2 pro-
vided for in the Chairman's new text set out below, was more in
line with the amendment suggested by the United States than
was the incorporation of that amendment into the first para-
graph of the Chairman's revised text set out above. Finally, in
paragraph (ii), the new text introduced the requirement that the
report of the conciliation commission "shall state the reasons on
which it is based. '1 28 The Chairman's new text for Article 298
1(a), submitted in his report of the work of the resumed eighth
session, reads:

(i) Disputes concerning the interpretation or application of arti-
cles 15, 74 and 83 relating to sea boundary delimitations, or those
involving historic bays or titles, provided that the State having
made such a declaration shall, when such a dispute arises subse-
quent to the entry into force of this Convention and where no
agreement within a reasonable period of time is reached in negoti-
ations between the parties, at the request of any party to the dis-
pute, and notwithstanding article 284, paragraph 3, accept sub-
mission of the matter to conciliation provided for in annex IV;
and provided further that there shall be excluded from such sub-
mission any dispute that necessarily involves the concurrent con-
sideration of any unsettled dispute concerning sovereignty or
other rights over continental or insular land territory;

121. Report NG 7/45, supra note 120, at 4.
122. Id.
123. Id.
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(ii) After the Conciliation Commission has presented its report,
which shall state the reasons on which it is based, the parties
shall negotiate an agreement on the basis of that report; if these
negotiations do not result in an agreement, the parties shall, by
mutual consent, submit the question to one of the procedures
provided for in section 2 of part XV, unless the parties otherwise
agree;

(iii) The provisions of this subparagraph shall not apply to any
sea boundary dispute finally settled by an arrangement between
the parties, or to any such dispute which is to be settled in accor-
dance with a bilateral or multilateral agreement binding upon
those parties. 2 '

In submitting the above text, the Chairman noted that the
lengthy discussions on the questions during the session
"strengthened [his] understanding that only a proposal based
upon the procedure of compulsory conciliation is consistent with
a realistic view of the possibilities, if any, to reach a compromise
on this controversial issue.' 2 5 It was the Chairman's view that
none of the proposals set out in this section met the standard
adopted by the Conference for selecting new proposals to be
used for revising the ICNT. In other words, none of the above
texts could be "found, from the widespread and substantial sup-
port prevailing in the Plenary, to offer a substantially improved
prospect of a consensus. ' '

1
2" The above text, suggested by the

Chairman in his report of the work of the resumed eighth ses-
sion, was therefore submitted to serve as a basis for further ne-
gotiations at the ninth session of the Conference.

In his report of the work of the ninth session, 27 convened in
New York, the Chairman observed that the negotiations had not
added any new features to the consideration of the disputes-set-
tlement question. He noted that the issue had proved difficult to
solve. Thus, the Chairman repeated his own proposal on Article
298 1(a), submitted at the end of the eighth session, set out

124. Id.

125. Id.
126. Organization of Work: Decisions Taken by the Conference at its 90th Meeting

on the Report of the General Committee, 10 Third UNCLOS Off. Rec. 6, 8, U.N. Doc. A/
CONF.62/62 (1978).

127. U.N. Doc. A/CONF.62/L.47 (1980).
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above, which was included in ICNT, Rev. 2.128

C. Evaluation of the Settlement Procedure in the Contexts of
the Main Trends

As observed at the beginning of this section, the system for
the settlement of delimitation disputes is only one of the three
issues which Negotiating Group 7 was to consider in an attempt
to improve Articles 74 and 93 of the ICNT. One of the elements
closely connected with 'the question of disputes-settlement is the
substantive standard for the actual delimitation of maritime
boundaries between States with opposite or adjacent coasts.

It appears that, in the course of discussions of the substan-
tive standard for delimitation, 129 the supporters of the "median/
equidistance line" rule usually accepted, as part of the package,
the idea of establishing a compulsory, third-party system for the
settlement of delimitation disputes. Those, however, who have
maintained that delimitation must be based upon "equitable
principles," have generally also rejected the idea of including, in
the relevant articles, compulsory judicial procedures for the set-
tlement of delimitation disputes.

It is now evident that, on the one hand, there are those who
would not accept a treaty provision in which compulsory judicial
procedures for settlement of delimitation disputes were in-
cluded. On the other hand, there are those who would have
equally great difficulty in accepting any of the competing sub-
stantive rules on delimitation unless a third-party system capa-
ble of disposing conclusively of the issues in a delimitation dis-
pute were included. The existence of such a system is seen as
more crucial with respect to the "equitable principles" standard
which may need a neutral party, as appropriate, to determine,
for the parties to a delimitation dispute, the question of what is
equitable. Accordingly, attention must be paid to the nature of
the third-party procedure envisaged.

The discussion in this section indicates that the emerging
third-party procedure is not a judicial one. The Chairman's sug-

128. Id., Annex, at 2. The proposal was incorporated as paragraph 1(a)(i) of Article
298 of ICNT, Rev. 2, supra note 2, at 142-43.

129. For a discussion of the efforts made to date on this issue by Negotiating Group
7, see Toward the Formulation, supra note 101, at 209-17.
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gested text includes "compulsory conciliation"'130 which relies on
the conciliation procedures of Annex V of the Convention, part
of the general system for the settlement of disputes under the
Convention as a whole. The selection of a third-party procedure
with nonbinding decisions (conciliation) may prove to be the
only third-party procedure acceptable to those totally opposed
to compulsory procedures for delimitation disputes. The com-
promise on conciliation would, however, be only barely tolerable
to those who insist upon a third-party system capable of render-
ing binding decisions in delimitation disputes. They would be
constrained to accept a system with nonbinding decisions, but,
at least, a third-party system of settlement.

Generally, and especially under the usage adopted in the
Law of the Sea negotiations, only a third-party procedure which
entails binding decisions is referred to as a "compulsory" proce-
dure. This usually means judicial procedures. Thus, a procedure,
although third-party in nature, which does not entail binding
decisions is not compulsory. It may be noted, therefore, that the
term "compulsory conciliation," used by the Chairman of Nego-
tiating Group 7, is a misnomer, since conciliation, even under
Annex V of the Convention, is a noncompulsory procedure.
What is envisaged by the Chairman would be more accurately
described as "compulsory resort to conciliation." Thus, it is the
resort to conciliation as the procedure for settling the dispute
which is binding and not the outcome of the procedure itself.
The drafting history of Annex V of the Convention reveals that
the idea of a conciliation procedure rendering decisions binding
upon the parties was completely rebuffed. Emphasis was placed
on the fact that the conciliation procedure under Annex V was a
noncompulsory procedure in that its findings are only recom-
mendations and are not binding upon the parties.13' It would
seem that this system may be the compromise solution.

Acceptance of "compulsory resort to conciliation" as the
third-party system for the settlement of delimitation disputes
would, accordingly, be consistent with the approach already
adopted under the general system for the settlement of disputes
under the Convention as a whole.

130. See Report NG 7/45, supra note 120.
131. See Prolegomena, supra note 5, at 349-54.
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V. Conclusion

In the introductory part of this article, it was observed that
the efforts which the Conference has made toward the establish-
ment of a viable system for the settlement of disputes under the
emerging Law of the Sea Convention is noteworthy. The Confer-
ence has experimented with the idea of creating an international
judicial forum open to all the potential actors in the ocean space,
including States, natural or juridical persons, and an interna-
tional organization. As analysed in this article, in the recent dis-
cussions, the efforts towards streamlining the system have re-
sulted in certain important proposals for changing the text of
the ICNT. Such important changes deserve brief summary here
by way of conclusion.

The changes noted below must be understood as demon-
strating that the Conference has continued to be attentive to the
wishes of the negotiating sovereign States on this important
question of establishing compulsory judicial procedures for the
settlement of disputes, an area in which no recent diplomatic
conference, including the 1969 Vienna Convention on the Law of
Treaties,s has been successful. The elaborate efforts made in
the Vienna negotiations to include a general compulsory settle-
ment procedure of a judicial nature did not succeed, and the
adopted convention on the Law of Treaties included only a con-
ciliation procedure. 83 The major diplomatic conferences con-
vened since 1969 to conclude multilateral treaties have all failed
to establish compulsory judicial procedures for the settlement of
disputes.'3 4 In a recent United Nations Convention on Succes-
sion of States in Respect of Treaties, adopted on August 23,
1978, the question of disputes-settlement was taken up almost
as an afterthought and did not receive detailed examination.185

The United Nations Convention adopted conciliation as the

132. Vienna Convention on the Law of Treaties, opened for signature May 23, 1969,
8 Int'l Legal Materials 679 (1969) (entered into force Jan. 27, 1980).

133. The Vienna Convention does provide for compulsory judicial settlement of
challenges to treaties on the basis of jus cogens.

134. A survey of the disputes-settlement provisions in the recent UN multilateral
conventions is beyond the scope of the present analysis.

135. For an analysis of the disputes-settlement procedures of that Convention, see
Lavalle, Dispute Settlement Under the Vienna Convention on Succession of States in
Respect of Treaties, 73 AM. J. INT'L L. 407 (1979).

[Vol. 1:15

42https://digitalcommons.pace.edu/plr/vol1/iss1/2



SETTLEMENT OF DISPUTES

third-party procedure for the settlement of disputes. Reference
of disputes to adjudication through ad hoc arbitration or by the
ICJ is not a compulsory procedure since mutual consent of the
parties is necessary.

With its longstanding focus on this issue, the Law of the Sea
Conference has now adopted the following primary approach to
the settlement of disputes:

1. The Conference has retreated from earlier attempts to
emphasize compulsory judicial settlement of disputes in forums
of the parties' own choice and has accepted compulsory resort to
conciliation as the basic third-party procedure for settling a
large category of disputes that would arise within the exclusive
economic zone. Thus, issues with respect to which compulsory
resort to conciliation would be the only acceptable procedure
have been clearly segregated from the limited issues still subject
to the compulsory judicial procedures as explained herein. In the
effort to streamline the system as a whole, the same reliance
upon conciliation as the basic third-party procedure now has
been emphasized with respect to disputes relating to the delimi-
tation of maritime boundaries between States with opposite or
adjacent coasts. "' It also has been found necessary to formulate
a provision dealing with settlement of disputes arising from
coastal States' exercise of jurisdiction with respect to scientific
research within their exclusive economic zones and on the conti-
nental shelf. The provision is now made part of Article 296, par-
agraph 2 of ICNT, Rev. 2, establishing compulsory resort to con-
ciliation as the procedure for settlement of such disputes.8 7

2. The focus upon the system for the settlement of sea-bed
disputes has revealed that additional exceptions may be made to
the competence of the Sea-Bed Disputes Chamber, at present
having exclusive jurisdiction over all sea-bed disputes and being
regarded as the only forum to which States, natural or juridical

136. See text at note 124 supra.
137. Supra note 2. The Chairman of Committee III had prepared a new Article 264

dealing specifically with settlement of disputes concerning marine scientific research as
provided for in Articles 246 and 253. The Chairman's formulation, specifically providing
for compulsory resort to conciliation for such disputes, was then integrated into Article
296, paragraph 2 of Part XV dealing with the system for the settlement of disputes
under the Convention as a whole.

Article 296, ICNT, Rev. 2, appears in Rev. 3 as Article 297.
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persons, and the Sea-Bed Authority would be required to submit
all sea-bed disputes for settlement. Proposed departure from the
exclusive jurisdiction of the SBDC over sea-bed disputes has
now appeared in proposals for an ad hoc Sea-Bed Chamber and
for settlement of certain commercial disputes by commercial ar-
bitration or other binding arbitration outside the SBDC. Settle-
ment through compulsory resort to conciliation, as a first step,
has been abandoned in favour of the use of binding arbitral
procedures.

3. It also seems that, in streamlining the system, the insu-
lation of the discretionary and legislative powers of the Sea-Bed
Authority from judicial scrutiny by the SBDC is now as clearly
established as the protection of coastal States from judicial pro-
cedures with respect to disputes concerning their exercise of dis-
cretionary and legislative powers relating to the living resources
within the exclusive economic zone.

4. It is hoped that all the other specific improvements
made in the ICNT text, as analysed here, will serve as a guide to
what is likely to emerge as the comprehensive system for the
settlement of disputes under the Law of the Sea Convention,
combining in one part all the substantive provisions on this
question. Thus, all the disputes-settlement provisions found in
various parts of the Convention 8" should be brought under Part
XV dealing with the disputes-settlement system under the Con-
vention as a whole.

138. See, e.g., ICNT, Rev. 2, supra note 2, Annex I, Art. 5, para. 4 (disputes relat-
ing to transfer of technology to the Authority).
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