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Federal Environmental Review Process

JOHN M. FOWLER*

Prior to 1966, there were no protections for historic proper-
ties in federal law other than through federal ownership, usually
by acquisition and inclusion into the National Park System. In
1966, Congress passed the National Historic Preservation Act,1
which provided the first comprehensive federal consideration of
the full range of cultural resources in the United States and in-
troduced measures to enhance and protect these resources. The
protective process, established in section 106 of the Act,2 is
based on direct regulation of the federal government's activities
through the federal planning process, rather than on the police
power.3 This distinction has important implications for the
rights of private property owners whose properties are desig-
nated for National Register listing. Furthermore, this focus on
federal actions limits the extent to which this federal protective
process can affect private and public actions.

The National Historic Preservation Act established the cur-
rent preservation review process, which consists of three ele-
ments. First, the National Register of Historic Places, based on
the National Historic Landmarks list that originated in the 1935
Historic Sites Act,4 is the basic national inventory of cultural re-
sources, including properties of national, state and local signifi-
cance - about 15,000 listings, including about 1,500 districts.
The criteria for listing on the Register have been interpreted ex-
pansively and many additional properties are eligible. This
broad interpretation is one factor that makes the section 106
process, which applies to eligible properties, an effective envi-
ronmental review tool. The scope of the Register is very broad,
including residential and commercial districts, archeological
sites, architectural masterpieces, bridges, railway lines, ships,
and even diners and gas stations. In short, the Register em-
braces the full range of the nation's patrimony.

The second basic element of the preservation review process
is the Advisory Council on Historic Preservation, 5 an interde-
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partmental cabinet level body, charged with advising the Presi-
dent and Congress on matters of historic preservation. The
members of the Council include the heads of impact agencies,
such as the Department of Transportation and the Department
of Housing and Urban Development, the heads of major preser-
vation program agencies, such as the Department of the Interior
and the Smithsonian Institution, representatives of the
nonfederal preservation community, and private citizens. The
objective of establishing the Council as a public-private forum
was to establish a public interest body whose members had ex-
perience in preservation and federal program needs and were
thereby capable of balancing preservation with other needs.

The final element of the preservation review process, section
106, is the basic federal protective device for historic resources.,
The head of any federal agency that proposes to fund, carry out,
or license an undertaking that will affect property on or eligible
for the National Register must give the Advisory Council an op-
portunity to comment prior to approving the undertaking.'
Rather innocuous language, which had led many environmental
lawyers to dismiss the Preservation Act as much less effective
than the National Environmental Protection Act,8 has been
turned into a fairly effective conflict resolution process when
used to work out preservation problems both at the staff level in
Washington and in the field.

The section 106 process is essentially an administrative pro-
cess. The full Council membership generally meets quarterly.9

More than 2,000 cases come to the Council for comment each
year. As a result, the focus is on staff review and resolution, and
on working with the agency through the process set forth in the
regulations. 10 The regulations encourage public input and pro-
vide for consultation among the project agency, the State His-
toric Preservation Officer, and the Council staff. Usually, conflict
between a federal project and an historic resource is resolved
through a mutually agreed upon modification of the project.
However, the resolution does not always result in the property's
being saved. Sometimes the result is demolition, as the consult-
ing parties agree that the project needs outweigh the preserva-
tion concerns. It is a process of weighing the public interest to
find a solution that best accommodates preservation with project
objectives wherever possible. The result of using this administra-
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tive process is that only two or three of the 2,000 cases each year
ever reach the full Council.

To trigger section 106, an undertaking must have federal in-
volvement and affect property that is on or eligible for the Reg-
ister. Each of these elements is crucial.

Identifying affected properties is a threshold consideration.
Consulting the published list is required. However, the National
Register is not close to being complete. Most of the historic re-
sources that would meet the National Register criteria have not
yet been evaluated. Agencies have a responsibility to identify
properties that may be eligible for the Register.11 Eligibility is
ultimately determined by the Secretary of the Interior." The
task of gathering the data on potentially significant historic
sites, in order to implement section 106, is a federal responsibil-
ity. Although the federal agency frequently tries to pass the re-
sponsibility to the State Historic Preservation Officer, the grant
applicant, or someone else who is benefiting from the assistance,
the ultimate legal responsibility is on the federal agency and
cannot be delegated. One of the weak points of the administra-
tive process is that there is no specific mandate in the law that
agencies must identify potentially affected properties.

The second threshold element of section 106 application is a
determination of which agencies are subject to its provisions.
There must be a federal agency involvement. There is no re-
sponsibility on parties outside the federal government unless
they are acting with federal approval or using federal money."3

The federal involvement may be direct, such as a dam built
by the corps of engineers or an Interstate highway segment, or
remote, such as a federal loan guarantee or an EPA permit. The
crucial element is the federal involvement in supporting or ap-
proving the project.

One twist on this general rule involves block grants under
the Housing and Community Development Act of 1974. Commu-
nity development block grant recipients have been authorized to
stand as federal agencies for environmental review require-
ments.14 The City, instead of the Department of Housing and
Urban Development, has to obtain the comments of the Advi-
sory Council. There are difficult problems policing 1,400 cities;
but by law the cities have the full section 106 responsibility.
Some apparently federal entities are not covered. Amtrak and
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Conrail are not federal agencies. The Postal Service has been
recognized as a federal agency for section 106 purposes since a
NEPA suit a few years ago.15

Another threshold consideration is the kind of undertaking
involved. The courts have been supportive of broad interpreta-
tion, so virtually any federal involvement in an activity will trig-
ger section 106: federally funded public works programs, dams,
highways, public buildings, loan guarantees, power plant Hi-
censes, and approval by the comptroller of the currency for loca-
tion of branch banking facilities. The undertaking is subject to
section 106 review if, in the funding or permitting process, a fed-
eral agency has discretionary authority to approve or disapprove
the project. General revenue sharing programs are not subject to
section 106; the money is federal, but the programs are adminis-
tered with no discretion by the Treasury Department.

Another essential element of the preservation review pro-
cess is the concept of adverse effect. Under section 106, any time
there may be such an effect, the Council has to be afforded an
opportunity to comment.16 "Adverse effect," as defined in the
regulations, excludes trivial actions and includes destruction or
alteration of property, alteration of the environment, such as
construction of a highway in the vicinity of an historic site, in-
troduction of incompatable visual, audible or atmospheric ele-
ments, or incompatable construction in a historic district, e.g., a
Gettysburg tower in a traditionally rural scene.17 It is a very
broad approach to the concept of environmental degradation of
historic resources. These preceding elements are embodied in a
process which requires the agency to work with the State His-
toric Preservation Officer to identify resources and evaluate ef-
fects. 8 Many times, the State Historic Preservation Officer and
the agency agree that there is no adverse effect, or they rework
the project a little to eliminate adverse effect. There is a brief
Council review, and that is the end of it; the project may
proceed.

If there is an adverse effect, the Council initiates a consula-
tion process among the agency, the State Historic Preservation
Officer, and the Council staff.19 There is an opportunity for an
on-site inspection and a public information meeting.20 All alter-
natives are considered, and, hopefully, a resolution through pro-
ject modification is made, resulting in a memorandum of agree-
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ment. If that does not happen, the matter goes to the full
Council, which then issues its comments to the head of the
agency.2 1 Because those comments are purely advisory and the
agency is under no legal obligation to follow the comments, it is
generally more effective if the agency agrees to a course of action
in a memorandum of agreement rather than taking the matter to
the full Council.

There are several limitations on the process. First, it only
applies to the federal establishment. There need to be comple-
mentary systems of state and local protection. Second, the
Council's role is only advisory. Once the procedural require-
ments are met, the agency is free to do as it chooses. Third, the
identification of historic resources in the country is only par-
tially complete. The issue of what properties should be subjected
to the section 106 process is a continual bone of contention when
dealing with an agency and is the reason why most agencies are
taken to court. It is the most difficult obstacle to an acceptable
solution.

There are roles for the public; the most important role is
that of watchdog. The Council staff of about 11 people is respon-
sible for the whole country and for reviewing these 2,000 cases.
Very often the Council will not hear about a federal threat to a
historic resource unless someone informs the Council. So far, the
threat of litigation has been adequate, in most cases, to bring an
agency into compliance and to an agreement.

The second role for the public is to provide the information
necessary for effective resolution under the administrative pro-
cess. The Council needs input for consideration of alternatives
and an understanding of all the impacts that a federal project
may have in a community. To a large extent, the Council relies
on the State Historic Preservation Officer and on people who are
concerned about the historic resources of their state.

The third role for the public is one of support. The section
106 process can provide a forum for local preservationists to cul-
tivate public opinion and to build the political support that a
preservation decision may need. The required public informa-
tion meeting forces public officials to take stands on issues. The
publicity alerts citizens to proposed actions that will affect their
communities and their environment.

Other federal laws, although secondary in importance to
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section 106, have a bearing on historic preservation. One goal of
national environmental policy, articulated in the National Envi-
ronmental Policy Act, is to preserve important elements of the
cultural heritage. This policy is implemented through the envi-
ronmental impact statement process of section 102(2)(C),"'
which requires agency analysis and public disclosure of the envi-
ronmental impacts of federal projects.

In 1971, the policy of protection and enhancement of the
cultural environment was articulated in Executive Order
11,593.3 The Order became the basis for an expansion of the
section 106 review process. The requirement that agencies give
consideration to eligible properties was worked into the section
106 administrative process so that the same protection was ex-
tended to eligible properties as to properties on the National
Register. Since the amendment in 1976 of section 106 to include
eligible properties, the order has become less important as a le-
gal basis for the environmental review process.

Section 4(f) of the Department of Transportation Act of
196611 applies only to the Department of Transportation but
nevertheless is an important part of federal preservation law.
The Secretary of Transportation must find that it is neither fea-
sible nor prudent to avoid the use of an historic site before he
approves a project that will use land from an historic site. The
word "use" in section 4(f) differs from "effect," the much
broader term in section 106 and section 4(f) generally has been
applied only in cases of actual physical use of an historic site.
Where a transportation project would use land from an historic
site, the Supreme Court has interpreted the statutory "feasible
and prudent" standard as a very rigourous test for the Secretary
of Transportation to meet.15

The Archaeological and Historic Preservation Act of 1974"
instituted a system to mitigate adverse effects of federal projects
on cultural resources. Any project agency that is going to under-
take an action that will result in irreparable damage or loss of
significant historic or archeological data must notify the Secre-
tary of the Interior so that steps can be taken to preserve the
data.17 Federal project funds may be used to salvage archeologi-
cal data.28 The Secretary of the Interior may set standards for
data recovery and mitigation.' 9

It is worthwhile to compare these provisions with section
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106. The section 106 process is a means for considering project
impacts, weighing alternatives, and planning mitigation. The
1974 legislation provides an opportunity to get funding to carry
out such mitigation and sets standards for these mitigation
activities.

As to legislative reform, the proposed National Heritage Pol-
icy Act" would change the environmental review in several
ways. First, the Act would establish a parallel natural areas pro-
gram with a National Register of natural areas, places of eco-
logic, geologic, and wild and scenic significance. It would create a
section 106-type review mechanism administered by a Council
on Heritage Conservation, which would be a successor to the
present Advisory Council. Secondly, it would set up a section
4(f) standard for nationally significant properties. This would
apply to all agencies. Before any agency could take an action
that would adversely affect, as opposed to use, a nationally sig-
nificant Register property, the agency would have to determine
that it was neither feasible nor prudent to use an alternative.
This would apply court-developed doctrines on section 4(f) to
the cultural area in a broad way. Finally, the Act would set some
very specific federal agency responsibilities for identifying his-
toric and natural properties in project planning and on land that
the agency owns, one of the weakest points in the process.

The section 106 process has brought us a long way in sensi-
tizing the federal government to preservation in its planning
process. There are battles yet to be fought, and there are agen-
cies that are not doing what they should do, but when I look
back to what it was like a number of years ago when we were
looking at 50 cases a year, and we were looking at them when
the bulldozers were on-site, we have come a long way.
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Historic Preservation Litigation: A Case

Study

STEPHEN L. KASS

* B.A., 1961, Yale; LL.B., 1964, Harvard; Partner, Berle, Butzel & Kass.

1. 408 F. Supp. 1323 (S.D.N.Y. 1975).
2. The Department of Housing and Urban Development (HUD) is the principal

Federal agency responsible for programs concerned with housing needs, fair housing op-
portunities, and improving and developing the Nation's communities.

To carry out its overall purpose of assisting the sound development of our communi-
ties, HUD administers mortgage insurance programs that help families to become home
owners; a rental subsidy program for lower income families who otherwise could not af-
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