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alter the analysis. The Court did, however, provided a rationale which has
been referred to as a "de facto, lifetime-family-member rationale,"69 rather
than specific performance or estoppel, for the finding of an equitable adoption:
"An equitably adopted child in practical terms is as much a family member as
a formally adopted child and should not be the subject of discrimination.,70

The West Virginia Supreme Court continued this nondiscriminatory approach
in First National Bank v. Phillips,71 deciding that, for purposes of inheritance,
an equitably adopted child may inherit not only from his parents but also
through his parents for purposes of inheriting from a sibling-the biological
child of the parents.72 The court also declared that Wheeling Dollar "expressly
holds that the statutory adoption procedure is not the exclusive method of
obtaining adoptive status.,7 3  In the twenty-three years following First
National Bank, no other jurisdiction has permitted such an inroad to finding
that an equitable adoption does not convey any status74 on the equitably

69. First Nat'l Bank v. Phillips, 344 S.E.2d 201, 204 (W. Va. 1985).
70. Wheeling, 250 S.E.2d at 373.
71. 344 S.E.2d 201 (W. Va. 1985).
72. Applying the Wheeling Dollar test, the court concluded:
If an equitable adoption is established by clear, cogent and convincing evidence, the

equitably adopted child would inherit from another child of the adoptive parent under [the
West Virginia intestate succession statute] which provides that an adopted child inherits
"from .... the lineal .... kindred of such adopting parent or parents in the same manner
and to the same extent as though said adopted child were a natural child of such adopting
parent or parents ...."

Id. at 205 (omissions in original).
73. Id. at 204.
74. Courts other than those in West Virginia have consistently held that a determination of

equitable adoption does not confer the status of an adopted child; it only permits the child to have
benefits such as inheritance from the parents or, in some cases, entitlements such as social
security benefits that would accrue to a "child" of the wage earner, or the right to bring a
wrongful death action for the death of the parent. In Alabama, for example, the state supreme
court has applied an equitable adoption theory, granting the child the right to inherit from the
parent, but holding that the status of equitably adopted child for inheritance purposes fails to
make the child a child of the parent for purposes of the prevention of the parent's life estate from
ending upon his death without children. Robinson v. Robinson, 215 So. 2d 585, 590 (Ala. 1967).
The court stated that "where there is a contract to adopt . .. an equity court may decree specific
performance of the contract to allow inheritance ... [but] the equity court may not construe the
contract as making the child a legally adopted child .... I Id. In a case in which a child, who had
been raised from the age of two by his aunt and had received a disposition under the aunt's will,
sought to use the equitable adoption doctrine as a basis for paying the smaller inheritance taxes
than a child of the aunt would have paid, a Maryland court rejected the claim, stating that "use of
[equitable adoption] does not affect the actual status of the child." McGarvey v. State, 533 A.2d
690, 691, 693 (Md. 1987). And finally, in a declaratory judgment action seeking declaration that,
under equitable adoption doctrine, a child had the status of an adopted child, the Supreme Court
of Missouri permitted relief in terms of inheritance, but refused to give the child the status of an
adopted child for other purposes. Menees v. Cowgill, 223 S.W.2d 412, 418 (Mo. 1949). See also

HeinOnline -- 54 St. Louis U. L.J. 291 2009

2009] A SUGGESTEDSOLUTIONTO THEPROBLEMOF INTESTATESUCCESSION 291

alter the analysis. The Court did, however,provideda rationalewhich has
been referred toas a "de facto, lifetime-family-memberrationale,,,69rather
thanspecificperformanceor estoppel,for the finding of anequitableadoption:
"An equitablyadoptedchild in practicaltermsis asmucha family memberas
a formally adoptedchild and shouldnot be the subjectof discrimination.,,7o
The WestVirginia SupremeCourt continuedthis nondiscriminatoryapproach
in First National Bankv. Phillips,71 decidingthat, for purposesof inheritance,
an equitably adoptedchild may inherit not only from his parentsbut also
through his parentsfor purposesof inheriting from a sibling-thebiological
child of theparents.72 Thecourtalsodeclaredthat WheelingDollar "expressly
holds that the statutory adoption procedureis not the exclusive method of
obtaining adoptive status.'.73 In the twenty-three years following First
National Bank, no other jurisdiction haspermittedsuchan inroad to finding
that an equitable adoption does not convey any status74 on the equitably

69. FirstNat'1Bankv. Phillips, 344S.E.2d201,204(W. Va. 1985).
70. Wheeling,250S.E.2dat 373.
71. 344S.E.2d201 (W. Va. 1985).
72. Applying the WheelingDollar test,thecourtconcluded:
If an equitableadoption is establishedby clear, cogent and convincing evidence,the
equitablyadoptedchild would inherit from anotherchild of the adoptiveparentunder[the
West Virginia intestatesuccessionstatute]which providesthat an adoptedchild inherits
"from .... the lineal .... kindredof suchadoptingparentor parentsin the samemanner
andto the sameextentas thoughsaidadoptedchild werea naturalchild of suchadopting
parentor parents...."

Id. at 205 (omissionsin original).
73. [d. at 204.
74. Courtsother than thosein WestVirginia haveconsistentlyheld that a determinationof

equitableadoptiondoesnot conferthe statusof an adoptedchild; it only permitsthechild to have
benefits such as inheritancefrom the parentsor, in some cases,entitlementssuch as social
security benefits that would accrueto a "child" of the wage earner,or the right to bring a
wrongful deathaction for the deathof the parent. In Alabama,for example,the statesupreme
court has applied an equitableadoptiontheory, granting the child the right to inherit from the
parent, but holding that the statusof equitably adoptedchild for inheritancepurposesfails to
makethechild a child of the parentfor purposesof the preventionof the parent'slife estatefrom
endinguponhis deathwithout children. Robinsonv. Robinson,215 So. 2d 585,590(Ala. 1967).
The court statedthat "where thereis a contractto adopt... an equity court may decreespecific
performanceof the contractto allow inheritance [but] the equity court may not construethe
contractasmakingthechild a legally adoptedchild " Id. In a casein which a child, who had
beenraisedfrom the ageof two by his auntandhadreceiveda dispositionunderthe aunt'swill,
soughtto usethe equitableadoptiondoctrineas a basisfor paying the smallerinheritancetaxes
thana child of the auntwould havepaid, a Marylandcourt rejectedtheclaim, statingthat "useof
[equitableadoption]doesnot affect the actualstatusof thechild." McGarveyv. State,533 A.2d
690,691,693(Md. 1987). And finally, in a declaratoryjudgmentactionseekingdeclarationthat,
underequitableadoptiondoctrine,a child hadthe statusof an adoptedchild, the SupremeCourt
of Missouri permittedrelief in termsof inheritance,but refusedto give the child the statusof an
adoptedchild for otherpurposes.Meneesv. Cowgill, 223 S.W.2d412,418(Mo. 1949). Seealso



SAINT LOUIS UNIVERSITY LA W JOURNAL

adopted child other than giving the right to inherit from the parents75 or, in
some cases, to receive other benefits available to a child of the parents.76

J.C.J., Jr., supra note 3, at 738. For a discussion of the limitations put on a statutory definition of
"child" for intestate succession purposes to include a child "adopted ... by acts of estoppel," see

infra note 84.
75. The First National Bank court was unwilling to extend its decision to inheritance

through the parents in situations other than those involving a sibling. The court stated in a

footnote, "We leave to another day the more troublesome question of whether the equitably

adopted child would inherit from collateral kindred of the adoptive parent(s)." 344 S.E.2d 201,
205 n.6 (W. Va. 1985). Other courts considering the question of an equitably adopted child

inheriting through the equitably adopting parents have rejected any such rights. In Estate of
Furia, for example, the California Court of Appeals found that a child equitably adopted by a
predeceased "father" could not collected as an heir under the estate of her "grandmother." 126

Cal. Rptr. 2d 384, 388 (Cal. Ct. App. 2002). The court stated that the child "might be able to

qualify as an equitably adopted child .... However.... [t]he status of an equitably adopted child

would not give [the child] the right to inherit ... through [the 'father'] ... because [she] cannot

satisfy the requirements of [the adoption statute] . I..." Id. In a case from Maryland, Board of
Education v. Browning, the child, who had been raised from the age of three by her biological
father and her stepmother, who never adopted the child, sought to inherit from the stepmother's
sister on the basis of equitable adoption. 635 A.2d 373, 378 (Md. 1994). But the court rejected

her claim and ruled that the property would escheat to the state of Maryland, stating that "the
doctrine of equitable adoption does not affect the status of the child; it merely entitles the adopted
child to inheritance rights from the adoptive parent." Id. In a case from Minnesota, a child

claimed to have been equitably adopted and sought to inherit from the estate of the brother of the
alleged adoptive father. In re Estate of Olson, 70 N.W.2d 107, 110 (Minn. 1955). But the court

refused to grant the relief sought, stating: "When the words 'equitable adoption' are used, it is our
opinion that the court, under its general equity powers, merely is treating the situation as though
the relationship had been created between the one promising to adopt and the beneficiary of that
promise." Id. In a Texas case, where a child alleged that he had been equitably adopted and that

he should obtain a larger share of the estate of his "father's" brother, the court rejected the claim.
Asbeck v. Asbeck, 362 S.W.2d 891, 893 (Tex. 1962) ("A judgment of adoption by estoppel

binding the privies of [the 'father'] is not conclusive against the [estate of the 'uncle'] and as to
them does not fix the adoptive status of [the child].").

Even in Texas, where the definition of "child" for intestate succession purposes includes "an

adopted child, whether adopted by any existing or former statutory procedure or by acts of

estoppel...." TEx. PROB. CODE ANN. § 3(b) (Vernon 1980 & Supp. 2007) (emphasis added),
the statute has been interpreted narrowly, and extension of inheritance rights to equitably adopted
children from collateral relatives of the parents has not been permitted. In Pouncy v. Garner, for

example, a Texas appellate court refused to permit a child who claimed equitable adoption to

inherit from the daughter of the alleged parents. 626 S.W.2d 337, 342 (Tex. App. 1981). Despite

the existence of the statutory definition of "child," the court found that the daughter's estate
would not be subject to including the child in intestate heirs because "[u]nder adoption by

estoppel, only the adoptive parents and their privies are estopped to deny the adoption .... A

child adopted by estoppel does not inherit from collateral kindred, as there is no privity of estate
between such kindred and the adoptive parents." Id. The court in First National Bank, a case that
had remarkably similar facts criticized Pouncy as being wrongly decided. 344 S.E.2d 201, 204

(W. Va. 1985). The court's interpretation of the Texas statute renders the statute meaningless
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"child" for intestate succession purposes to include a child "adopted ... by acts of estoppel," see
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inherit from the daughter of the alleged parents. 626 S.W.2d 337, 342 (Tex. App. 1981). Despite
the existence of the statutory definition of "child," the court found that the daughter's estate
would not be subject to including the child in intestate heirs because "[u]nder adoption by
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(W. Va. 1985). The court's interpretation of the Texas statute renders the statute meaningless
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since the equitable adoption doctrine, as practiced in Texas, would already provide for inheritance
rights from the parents. Id. at 205.

76. For example, with respect to receipt of a child's dependents' and survivors' benefits, the
Social Security Act provides:

In determining whether an applicant is the child or parent of a fully or currently insured
individual for purposes of this title, the Commissioner of Social Security shall apply such
law as would be applied in determining the devolution of intestate personal property by
the courts of the State in which such insured individual is domiciled at the time such
applicant files application, or, if such insured individual is dead, by the courts of the State
in which he was domiciled at the time of his death .... Applicants who according to such
law would have the same status relative to taking intestate personal property as a child...
shall be deemed such.

42 U.S.C. § 416(h)(2)(A) (2006). The Code of Federal Regulations provides:
You may be eligible for benefits as an equitably adopted child if the insured had

agreed to adopt you as his or her child but the adoption did not occur. The agreement to
adopt you must be one that would be recognized under State law so that you would be
able to inherit a child's share of the insured's personal property if he or she were to die
without leaving a will.

20 CFR § 404.359 (2009) (emphasis added).
Thus, federal courts have permitted an equitably adopted child to receive these benefits if the

child would have been an intestate heir under the state's law. Applying New Jersey law, the
Fourth Circuit ordered the trial court to grant a petition for surviving child's insurance benefits
from Social Security where the mother claimed the child had been equitably adopted by her
deceased husband, who initiated legal adoption proceedings prior to his death. D'Accardi v.
Chater, 96 F.3d 97, 98, 101 (4th Cir. 1996) ("[W]hen there exists a valid and binding contract to
adopt, supported by consideration, New Jersey courts will enforce the contract in equity to allow
a child to occupy the status of a legally adopted child for certain purposes."); The Sixth Circuit,
applying Michigan law, remanded for reward of benefits in a case where the grandmother sought
Social Security benefits for equitably adopted child of a disabled wage earner. Blair ex rel.
Brown v. Califano, 650 F.2d 840, 841, 843 (6th Cir. 1981). Alternatively, if equitable adoption is
not recognized under the relevant state's law, federal courts have held that such benefits are not
available. The Eighth Circuit, applying Nebraska law, denied a claim where wife of deceased
wage earner sought survivor benefits for her children, who the wage earner unsuccessfully
attempted to adopt-holding, in part, that Nebraska no longer recognized the doctrine of equitable
adoption. Voss v. Shalala, 32 F.3d 1269, 1270, 1272 (8th Cir. 1994). A district court in Virginia
denied a petition for insurance benefits in a case where the grandmother of a child had adopted
subsequent to the death of the wage earner, her husband. Moore v. Richardson, 345 F. Supp. 75,
75, 77 (W.D. Va. 1972). The court found that the child was not adopted by the wage earner and

stated that "only if Virginia follows the doctrine of equitable adoption in the devolution of
intestate personal property may plaintiff rely upon such doctrine ..... Id.

An equitably adopted child has been permitted, in a few cases, to bring an action for wrongful
death of the parent. In the cases permitting the action, courts have accorded the child the status of
an heir for purposes of the wrongful death statute. Missouri courts, for example, have determined
that where a child, whose equitable adoption was decreed for purposes of inheritance from the
deceased "mother," the statute was to provide a remedy to those who would suffer by severing of
a filial bond. Holt v. Burlington N. R.R. Co., 685 S.W.2d 851, 852, 857, 859 (Mo. Ct. App.
1984). The court concluded "that the legislature did not intend to preclude an equitably adopted
child from bringing a wrongful death action and that allowing the action furthers the purposes of
the statute . I..." Id. In a case where a child whose equitable adoption had been decreed by a

293
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child from bringing a wrongful death action and that allowing the action furthers the purposes of
the statute ...." [d. In a case where a child whose equitable adoption had been decreed by a
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B. Traditional Theories Justifying Equitable Adoption
77 78

Both the specific performance theory and the estoppel theory for
justification of equitable adoption are plagued by intellectual difficulties. Each

Utah court for purposes of inheritance from the deceased parents, and sought to bring a wrongful

death action for death of the parents, the Nevada court gave full faith and credit to the Utah
determination of equitable adoption. Bower v. Landa, 371 P.2d 657, 661 (Nev. 1962). The court

determined that it saw "no justification for refusing to extend the principles of equitable adoption
so as to entitle the subject thereof to maintain an action for the wrongful death of his adoptive

parents" and concluded that the word "heir" in the wrongful death statute included "any person
entitled to inherit the estate of a decedent." Id.

Other courts, even in states recognizing the equitable adoption doctrine, have determined that
an equitably adopted child could not bring a wrongful death action, finding that equitable

adoption does not give the child the status of heir for purposes of the wrongful death statute, but
only the entitlement to inherit from the parents' probate estates. The Colorado Court of Appeals,
for example, has stated that "an equitably adopted child, while an heir for purposes of intestate
succession, is not an heir for wrongful death Act purposes .... Herrera v. Glau, 772 P.2d 682,
683-84 (Colo. Ct. App. 1989). Georgia, too, has held against the child in wrongful death
proceedings, noting that the equitable adoption decree did not establish a parent-child relationship
between the child and the parents. Limbaugh v. Woodall, 175 S.E.2d 135, 138 (Ga. Ct. App.

1970).
In addition to the above issues, equitably adopted children have sought other rights in fewer

cases and with varying degrees of success. Courts have generally held that an equitably adopted
child does not obtain the more favorable inheritance rate available to adopted children. Among
them, Connecticut has held that where an equitably adopted child sought inheritance tax rate
applicable to adopted children, the court would not extend equitable adoption, reasoning there
was no evidence that the state legislature intended to include equitably adopted children in the
group obtaining more favorable tax rate. Lyman v. Sullivan, 157 A.2d 759, 760-61 (Conn.
1960). A Maryland court also found, where an equitably adopted child had sought the more
favorable tax rate accorded to children, equitable adoption does not give the child the status that a
legal adoption would. McGarvey v. State, 533 A.2d 690, 695 (Md. 1987). On the other hand,
courts have permitted equitably adopted children to receive life insurance benefits. See, e.g.,
Foster v. Cheek, 96 S.E.2d 545, 550 (Ga. 1957). Workers' compensation benefits, however, have
been denied to the allegedly equitably adopted children of the worker. Williams v. Freedom
Trucking, Inc., 538 So. 2d 134, 135 (Fla. Dist. Ct. App. 1989); Tarver v. Evergreen Sod Farms,

Inc., 533 So. 2d 765, 767 (Fla. 1988).
Some courts have decided that equitable adoption would be grounds for granting child

support. In a divorce case from Nevada, where the mother sought child support on the basis of
equitable adoption, the court concluded that a support decree was appropriate since the "father"
had sought to adopt and had terminated the parental rights of the biological father, thereby
leaving the child without the support of the biological father. Frye v. Frye, 738 P.2d 505, 506

(Nev. 1987). The Supreme Court of North Dakota also decided that equitable adoption would
impose child support obligation. Johnson v. Johnson, 617 N.W.2d 97, 111-12 (N.D. 2000). But
other courts have refused to impose child support based on an equitable adoption, as it does not
create an all-encompassing parent-child relationship. See, e.g., Ellison v. Thompson, 242 S.E.2d
95, 96-97 (Ga. 1978) (finding that the doctrine of equitable adoption does not create a parent-

child relationship for all purposes, but is simply a way that equity enforces an unperformed

agreement to adopt).
77. See infra Part I.B.1.

[Vol. 54:271
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child does not obtain the more favorable inheritance rate available to adopted children. Among
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applicable to adopted children, the court would not extend equitable adoption, reasoning there
was no evidence that the state legislature intended to include equitably adopted children in the
group obtaining more favorable tax rate. Lyman v. Sullivan, 157 A.2d 759, 760-61 (Conn.
1960). A Maryland court also found, where an equitably adopted child had sought the more
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Foster v. Cheek, 96 S.E.2d 545, 550 (Ga. 1957). Workers' compensation benefits, however, have
been denied to the allegedly equitably adopted children of the worker. Williams v. Freedom
Trucking, Inc., 538 So. 2d 134, 135 (Fla. Dist. Ct. App. 1989); Tarver v. Evergreen Sod Farms,
Inc., 533 So. 2d 765, 767 (Fla. 1988).

Some courts have decided that equitable adoption would be grounds for granting child
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equitable adoption, the court concluded that a support decree was appropriate since the "father"
had sought to adopt and had terminated the parental rights of the biological father, thereby
leaving the child without the support of the biological father. Frye v. Frye, 738 P.2d 505, 506
(Nev. 1987). The Supreme Court of North Dakota also decided that equitable adoption would
impose child support obligation. Johnson v. Johnson, 617 N.W.2d 97, 111-12 (N.D. 2000). But
other courts have refused to impose child support based on an equitable adoption, as it does not
create an all-encompassing parent-child relationship. See, e.g., Ellison v. Thompson, 242 S.E.2d
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agreement to adopt).

77. See infra Part I.B.1.
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requires application of artificial criteria before an equitable adoption can be
found, 79 and each excludes, on these criteria, a significant number of similarly
situated children. The doctrines are even difficult to discuss separately. As
noted by one commentator, "It is often difficult to tell whether the court is
proceeding on a contract analysis [(specific performance analysis)] or an
estoppel analysis since the decisions commonly contain elements of both
theories.

' 81

1. Specific Performance of Contract to Adopt

For specific performance, a court of equity will require performance of an
unperformed promise if justice so requires. 82 But equity will not enforce an
agreement to adopt during the promisor's lifetime.83 As stated by one court:

[A]doption is not a contract alone between the parties. It requires judicial
determination of the advisability of permitting such action, and if a court
decrees otherwise, it is not within the power of one person to adopt another.
The relationship of parent and child is of the most intimate, personal nature.
Equity will not ordinarily enforce a contract to create such relationship.

Under the specific performance theory, enforcement of a sort is available
against the estate of the deceased person who died intestate and made the
promise to adopt but had not performed that promise. The child claiming
equitable adoption is granted an intestate share of the decedent's probate estate

78. See infra Part I.B.2.
79. See supra notes 22-29, 47-66, and infra notes 106-13, and accompanying text.
80. See supra note 29 and accompanying text.
81. Rein, supra note 1, at 771.
82. 71 AM. JUR. 2D Specific Performance § 1 (1964) (footnotes omitted) provides:

Specific performance of contracts is an equitable remedy of very ancient origin. It is
one of the most useful of the various equitable remedies, although it is available only to
protect contract rights....

... The purpose of the remedy is to give the one who seeks it the benefit of the
contract in specie by compelling the other party to the contract to do what he or she has
agreed to do-perform the contract on the precise terms agreed upon by the parties-and,
hence, a decree for specific performance is nothing more or less than a means of
compelling a party to do precisely what he or she ought to have done without being
coerced by a court. In other words, a decree of specific performance is designed to remedy
a past breach of contract by fulfilling the legitimate expectations of a wronged promisee.
83. Professor Rein notes:
Specific performance is ... unfeasible during the lifetime of the parties for two reasons.
First, it is arguable that the promisor does not breach his contract until he dies without
having effected a legal adoption. Second, equity has long adhered to the rule that it will
not command performance of a contract involving personal services or the assumption of
an intimate relationship.

Rein, supra note 1, at 774.
84. Besche v. Murphy, 59 A.2d 499, 501-02 (Md. 1948).
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because of the unperformed promise of the parent.85 Except for West Virginia,
courts limit a child's recovery to inheritance rights from the purported adopting
parent, 86 and, in some cases, to other entitlements that would accrue to a

87
biological or legally adopted child. The child does not attain the status of an
adopted child for every purpose. Most courts say that following the statutory
state adoption procedure is the only method for achieving the status of an
adopted child.88 Thus, while the child is permitted the limited inheritance right
described above, he is not permitted to inherit from the parent's relatives

through the equitably adopting parent, 89 nor is he granted the status of adopted
child for other purposes.

The precise characterization of the agreement that courts specifically
enforce is unclear. To obtain relief in states that embrace the specific
performance of contract theory, one must demonstrate a contract. 9° The
contract arises from the agreement to adopt. As noted above, the parties to that
agreement appear to be the biological parents of the child-or the child's legal

guardian-and the party who agrees to adopt. Courts find consideration for the
promise to adopt in both the relinquishment of custody of the child by the birth
parents or legal guardian 91 and the performance of childly duties-love,

85. Among the states using the specific performance rationale to justify the finding of an

equitable adoption are Alabama, Arizona, Florida, and Georgia. See, e.g., Samek v. Sanders, 788

So. 2d 872, 874 (Ala. 2000) ("In order for this Court to find that an equitable adoption exists, it

must look to determine whether there was a contract to adopt between the decedent and the

[children] ... and if so, [whether that contract is] sufficient in its terms and form to allow

enforcement by specific performance."); In re Estate of Lamfrom, 368 P.2d 318, 321 (Ariz. 1962)

("Equity will specifically enforce a contract to adopt when it appears that the child will be

deprived of a child's share of the promisor's estate, which share is implicit in the promise to

adopt."); Laney v. Roberts, 409 So. 2d 201, 202 (Fla. Dist. Ct. App. 1982) ("[Equitable adoption]

seeks the specific performance of an agreement to adopt after the death, intestate, of the last

surviving putative foster parent."); O'Neal v. Wilkes, 439 S.E.2d 490, 493 (Ga. 1994) (Sears-

Collins, J., dissenting) ("I would thus not rule against [the child's] claim for specific performance

solely on the ground that her paternal aunt did not have the authority to consent to the

adoption.").
86. See supra note 75 and accompanying text.
87. See supra note 76 and accompanying text.

88. See supra note 75 and accompanying text.

89. See supra note 75 and accompanying text.

90. See, e.g., cases cited supra note 85. For discussion of the contract requirement, see infra

Part I.A.
91. The Utah Supreme Court remanded a case to the trial court for development of the

child's evidence on the issue of equitable adoption, ruling that a summary judgment for the estate

should not have been granted:
[W]here a child's parents agree with the adoptive parents to relinquish all their rights to

the child in consideration of the adoptive parents' agreement to adopt such child, and to

care and provide for it the same as though it were their own child, and such agreement is

fully performed by all parties connected with such contract except there is no actual

adoption, the courts will decree specific performance of such contract and thereby award
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child's evidence on the issue of equitable adoption, ruling that a summary judgment for the estate
should not have been granted:

[W]here a child's parents agree with the adoptive parents to relinquish all their rights to
the child in consideration of the adoptive parents' agreement to adopt such child, and to
care and provide for it the same as though it were their own child, and such agreement is
fully performed by all parties connected with such contract except there is no actual
adoption, the courts will decree specific performance of such contract and thereby award
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affection, chores, and other services-rendered by the child to the party
agreeing to adopt.92 This raises the question of whether the child is a party to
the adoption contract since the child is supplying some of the consideration. 93

Such a position does not make sense because the child, at the time of the
agreement to adopt, is usually too young to be capable of contracting
effectively. When the child performs the purported consideration of supplying
the people raising him those services consistent with the behavior of a child in
a family, the child is simply responding to the circumstances in which the child
finds himself: The child is in a family of some sort and behaves as a child in a
family would behave. 94 Consideration also poses an issue if the child is
intransigent. Some courts appear to consider whether the people raising the
child have received the benefit of their bargain if the child is uncooperative or
becomes estranged.

95

It is possible to view the birth parents or legal guardians as agents for the
child in providing consent to the agreement to adopt.96 Other courts view the
child as a third party beneficiary of the contract to adopt.97 But in those cases,
it makes no sense to view the benefits received by the promisors from the child
as consideration for the contract to adopt.98

to the child the same distributive share of the adoptive parents' estate as it would have

been entitled to had the child actually been adopted as agreed.
In re Estates of Williams, 348 P.2d 683, 684 (Utah 1960). In another case in which a summary
judgment against the child was found to have been improvidently given, a federal court applying

Florida law remanded for development of the facts, stating, inter alia:
Virtual adoption is an established doctrine usually invoked to avoid an unfair result from
the application of intestacy statutes. Its underlying theories are drawn from the realm of
contract law and the relevant elements include some showing of an agreement between
the natural and adoptive parents, performance by the natural parents of the child in giving
up custody, performance by the child by living in the home of the adoptive parents, partial
performance by the foster parents in taking the child into the home and treating her as
their child, and, finally, the intestacy of the foster parent. Much of each of these elements
may have to be established by circumstantial evidence for often all parties but the child
are deceased. For that reason, in virtual adoption cases it is essential to have as full a
record as possible containing as much relevant evidence as possible.

Habecker v. Young, 474 F.2d 1229, 1230 (5th Cir. 1973).
92. For an enumeration of some of the child's performances that courts consider, see supra

note 37.
93. See Rein, supra note 1, at 772-73. See also supra notes 36-40 and accompanying text.
94. See supra note 62 and accompanying text.
95. See supra note 28 and accompanying text.
96. See Rein, supra note 1, at 773; supra notes 36-44 and accompanying text.
97. See supra note 40 and accompanying text.
98. A child who has entered a family at an age at which the child would have no

understanding of any agreement regarding his custody or expectations for his future cannot
sensibly be found to be giving consideration for a contract to adopt. See notes 36-40 and
accompanying text.
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A difficulty with the specific performance theory often noted by
commentators is the ludicrous result that the only enforcement provided is
relief against the estate of the person who failed to perform a promise.99 In the
words of one commentator, "[T]he notion that the contract to adopt is being
specifically enforced is a fiction, because at least one of the parties to the
contract-the equitably adoptive parent-is dead, and hence no longer in a
position to effectuate the adoption."'00 Or, as another commentator put it, "A
corpse cannot adopt anyone."''

A major problem with the specific performance theory, one less frequently
discussed than the issues noted above, is the essential unenforceability of any
such agreement to adopt because of the requirement, in a legal adoption, of
satisfaction of statutory requirements for adoption.10 2 As Professor Rein notes:

[T]he question arises whether anyone has the authority to make a legal contract
designating the child's adoptor. Implicit in the cases predicating relief on
proof of a contract to adopt is the assumption that the biological parents or
persons in loco parentis have this authority. This assumption requires the
qualification that the child's welfare overrides any private agreement for
adoption. A biological parent might be bound by his promise to relinquish
custody should the court find the relinquishment to be in the child's best
interests. But no court would enforce a new custodial arrangement or agreed-
upon adoption which it found to be inimical to the child's welfare.10 3

If the people agreeing to adopt could not do so legally, finding an equitable
adoption based on the idea that the contract to adopt is being specifically
enforced makes no sense. The agreeing parties could not have performed had
they tried. In some cases, courts consider ineffective attempts to adopt as
relevant to the finding of an equitable adoption.1 n Apparently, the theory is

99. See, e.g., Higdon, supra note 3, at 259; Rein, supra note 1, at 774; Robinson, supra note
3, at 956; J.C.J., Jr., supra note 3, at 741. Courts have also noted this incongruity. See, e.g.,
Laney v. Roberts, 409 So. 2d 201, 202 (Fla. Dist. Ct. App. 1982) ("[This] action seeks the
specific performance of an agreement to adopt after the death, intestate, of the last surviving
putative foster parent, when, paradoxically, the agreement can no longer be specifically
performed."); Wooley v. Shell Petroleum Corp., 45 P.2d 927, 931 (N.M. 1935) ("The relief
afforded in that case is generally classified as specific performance of contract ... but the
classification is not accurate ... [because] specific performance of a contract to adopt is
impossible after the death of the parties who gave the promise.").

100. Robinson, supra note 3, at 956.
101. Rein, supra note 1, at 774.
102. See supra notes 36-42 and accompanying text. For a discussion of the requirements of

the New York adoption statute, see supra note 45.
103. Rein, supra note 1, at 773-74 (footnotes omitted).
104. See, e.g., In re Estate of Lamfrom, 368 P.2d 318, 320, 322 (Ariz. 1962) (finding

equitable adoption where the parents had legally adopted the child with the written consent of the
child's biological father, but that the adoption was terminated because the biological father later
re-adopted the child); Mize v. Sims, 516 S.W.2d 561, 563 (Mo. Ct. App. 1974) (considering

[Vol. 54:271

HeinOnline -- 54 St. Louis U. L.J. 298 2009

298 SAINT LOUIS UNIVERSITY LA W JOURNAL [Vol. 54:271

A difficulty with the specific performance theory often noted by
commentators is the ludicrous result that the only enforcement provided is
relief against the estate of the person who failed to perform a promise.99 In the
words of one commentator, "[T]he notion that the contract to adopt is being
specifically enforced is a fiction, because at least one of the parties to the
contract-the equitably adoptive parent-is dead, and hence no longer in a
position to effectuate the adoption."IOO Or, as another commentator put it, "A
corpse cannot adopt anyone." 101

A major problem with the specific performance theory, one less frequently
discussed than the issues noted above, is the essential unenforceability of any
such agreement to adopt because of the requirement, in a legal adoption, of
satisfaction of statutory requirements for adoption. 102 As Professor Rein notes:

[T]he question arises whether anyone has the authority to make a legal contract
designating the child's adoptor. Implicit in the cases predicating relief on
proof of a contract to adopt is the assumption that the biological parents or
persons in loco parentis have this authority. This assumption requires the
qualification that the child's welfare overrides any private agreement for
adoption. A biological parent might be bound by his promise to relinquish
custody should the court find the relinquishment to be in the child's best
interests. But no court would enforce a new custodial arrangement or agreed
upon adoption which it found to be inimical to the child's welfare. 103

If the people agreeing to adopt could not do so legally, finding an equitable
adoption based on the idea that me contract to adopt is being specifically
enforced makes no sense. The agreeing parties could not have performed had
they tried. In some cases, courts consider ineffective attempts to adopt as
relevant to the finding of an equitable adoption. H

)4 Apparently, the theory is

99. See, e.g., Higdon, supra note 3, at 259; Rein, supra note I, at 774; Robinson, supra note
3, at 956; J.C.J., Jr., supra note 3, at 741. Courts have also noted this incongruity. See, e.g.,
Laney v. Roberts, 409 So. 2d 201, 202 (Fla. Dis\. C\. App. 1982) ("[Thisl action seeks the
specific performance of an agreement to adopt after the death, intestate, of the last surviving
putative foster parent, when, paradoxically, the agreement can no longer be specifically
performed."); Wooley v. Shell Petroleum Corp., 45 P.2d 927, 931 (N.M. 1935) ("The relief
afforded in that case is generally classified as specific performance of contract ... but the
classification is not accurate ... [because] specific performance of a contract to adopt is
impossible after the death of the parties who gave the promise.").

100. Robinson, supra note 3, at 956.
101. Rein, supra note I, at 774.
102. See supra notes 36-42 and accompanying tex\. For a discussion of the requirements of

the New York adoption statute, see supra note 45.
103. Rein, supra note I, at 773-74 (footnotes omitted).
104. See, e.g., In re Estate of Lamfrom, 368 P.2d 318, 320, 322 (Ariz. 1962) (finding

equitable adoption where the parents had legally adopted the child with the written consent of the
child's biological father, but that the adoption was terminated because the biological father later
re-adopted the child); Mize v. Sims, 516 SW.2d 561, 563 (Mo. C\. App. 1974) (considering



2009] A SUGGESTED SOLUTION TO THE PROBLEM OF INTESTATE SUCCESSION 299

that such attempts indicate an admission of the obligation to adopt.'0 5 But if
the attempt failed, that might be probative of whether the contract could be
enforced specifically. How can people be required to do something that it is
not legally possible for them to do? Carrying this argument to its logical
extreme, there would be a distinction made between circumstances in which
adoption would have been possible (equitable adoption should be found under
specific performance theory) and those in which adoption would not have been
possible (equitable adoption should not be found under specific performance
theory). While cases do not appear to recognize this distinction, they should
under the above analysis. If courts follow this analysis, they would make
distinctions that would leave many children-those raised in legally unsuitable
homes-without a remedy. Such a distinction would be nonsensical. At the
point when equitable adoption is sought, the child has already been raised in
the unsuitable environment. Why treat him differently from the child raised in
the suitable environment?

Again, calling any relief given as an "equitable adoption" creates a
presumption that custodial parents could have satisfied adoption criteria,
something which clearly has not happened in every circumstance. The answer
is to replace equitable adoption with a theory that does not suggest children
have been or could have been adopted in some sense, but that calls the
relationship that has developed something other than adoptive, and grants some
sort of relief to all those who find that they were raised in such circumstances.

2. Estoppel of Denial of Adopted-Status

Estoppel is the other theory upon which equitable adoption is justified.,0 6

Texas courts have applied this theory in a number of cases,'0 7 and a Texas

testimony that the "father" that he had previously attempted to adopted the child, but failed
because he could not find the child's mother); Luna v. Estate of Rodriguez, 906 S.W.2d 576, 583
(Tex. App. 1995) (finding equitable adoption upon testimony that the "father" talked about the
attempt to adopt the child on numerous occasions and bemoaned that the child's mother had not
"gone through with the adoption").

105. See cases cited supra note 104.
106. 17A AM. JUR. 2D Contracts § 109 (2004) (footnotes omitted) provides: "According to

the doctrine of promissory estoppel, a promise is binding if the promisee has suffered some
detriment in reliance upon it, even though such detriment was not requested as consideration.
This doctrine is a substitute for consideration, or an exception to its ordinary requirements."
According to one commentator, the estoppel theory of equitable adoption "revolves around the
notion that, because the child has performed his or her part of the bargain, the equitably adoptive
parent--or, more accurately, the equitably adoptive parent's estate-will be estopped from
denying the status of the child as heir." Robinson, supra note 3, at 957 (footnotes omitted). In
Jones v. Guy, the court provided the following explanation of the estoppel theory of equitable
adoption:

[O]ne who takes a child into his home as his own, receiving the benefits accruing to him
on account of that relation, assumes the duties and burdens incident thereto, and ... where
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the unsuitable environment. Why treat him differently from the child raised in
the suitable environment?

Again, calling any relief given as an "equitable adoption" creates a
presumption that custodial parents could have satisfied adoption criteria,
something which clearly has not happened in every circumstance. The answer
is to replace equitable adoption with a theory that does not suggest children
have been or could have been adopted in some sense, but that calls the
relationship that has developed something other than adoptive, and grants some
sort of relief to all those who find that they were raised in such circumstances.

2. Estoppel of Denial of Adopted-Status

Estoppel is the other theory upon which equitable adoption is justified. 106

Texas courts have applied this theory in a number of cases,107 and a Texas

testimony that the "father" that he had previously attempted to adopted the child, but failed
because he could not find the child's mother); Luna v. Estate of Rodriguez, 906 S.W.2d 576, 583
(Tex. App. 1995) (finding equitable adoption upon testimony that the "father" talked about the
attempt to adopt the child on numerous occasions and bemoaned that the child's mother had not
"gone through with the adoption").

105. See cases cited supra note 104.
106. l7A AM. JUR. 2D Contracts § 109 (2004) (footnotes omitted) provides: "According to

the doctrine of promissory estoppel, a promise is binding if the promisee has suffered some
detriment in reliance upon it, even though such detriment was not requested as consideration.
This doctrine is a substitute for consideration, or an exception to its ordinary requirements."
According to one commentator, the estoppel theory of equitable adoption "revolves around the
notion that, because the child has performed his or her part of the bargain, the equitably adoptive
parent--or, more accurately, the equitably adoptive parent's estate-will be estopped from
denying the status of the child as heir." Robinson, supra note 3, at 957 (footnotes omitted). In
Jones v. Guy, the court provided the following explanation of the estoppel theory of equitable
adoption:

[Olne who takes a child into his home as his own, receiving the benefits accruing to him
on account of that relation, assumes the duties and burdens incident thereto, and ... where
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statute defining "child" for intestate succession purposes includes "an adopted
child, whether adopted by any existing or former statutory procedure or by acts
of estoppel.' ', 0 8 This statute has been interpreted narrowly 109 and extends only
to the child's right to inherit from his equitably adopting parents-a right

justice and good faith require it the court will enforce the rights incident to the statutory

relation of adoption. The child having performed all the duties pertaining to that relation,

the adoption parent will be estopped in equity from denying that he assumed the

corresponding obligation. In equity it will be presumed that he did everything which

honesty and good conscience required of him in justification of his course. Equity follows

the law except in those matters which entitle the party to equitable relief, although the

strict rule of law be to the contrary. It is at this point that their paths diverge. As the archer

bends his bow that he may send the arrow straight to the mark, so equity bends the letter

of the law to accomplish the object of its enactment.
143 S.W.2d 906, 909 (Tex. 1940).

Among the states using the estoppel rationale to justify the finding of an equitable adoption

are Missouri, North Carolina, and Texas. See, e.g., Thompson v. Moseley, 125 S.W.2d 860, 862
(Mo. 1939) ("[The] basis [for finding equitable adoption] has been recognized to be that it is so

inequitable and unjust to allow one to fail to comply with an agreement made with the parent or

custodian of a child to adopt it . . . after the child has performed everything contemplated by the

relation provided for, the intended adoptive parent or his heirs will be estopped to deny an

adoption.") (emphasis added); Lankford v. Wright, 489 S.E.2d 604, 607 (N.C. 1997) (recognizing

that equitable adoption could be found on an estoppel theory "where justice, equity, and good
faith require it"); Spiers v. Maples, 970 S.W.2d 166, 170 (Tex. Ct. App. 1998) ("[Clourts will

recognize a child's right to inherit by adoption under the equitable theory of estoppel when efforts

to adopt are ineffective because of failure to strictly comply with statutory procedures or because,

out of neglect or design, agreements to adopt are not performed."). In Lankford, the court

provided the following explanation for equitable adoption by estoppel:

Equitable adoption ... does not confer the incidents of formal statutory adoption; rather,
it merely confers rights of inheritance upon the ... child in the event of intestacy of the

... [parents]. In essence, the doctrine invokes the principle that equity regards that as

done which ought to be done. The doctrine is not intended to replace statutory

requirements or to create the parent-child relationship; it simply recognizes the ... child's

right to inherit from the person or persons who contracted to adopt the child and who

honored that contract in all respects except through formal statutory procedures. As an

equitable matter, where the child in question has faithfully performed the duties of a

natural child to the... [parents], that child is entitled to be placed in the position in which

he would have been had he been adopted. Likewise, based on principles of estoppel, those

claiming under and through the deceased are estopped to assert that the child was not
legally adopted or did not occupy the status of an adopted child.

489 S.E.2d at 606.
107. See, e.g., Heien v. Crabtree, 369 S.W.2d 28, 30 (Tex. 1963); Cavanaugh v. Davis, 235

S.W.2d 972, 973 (Tex. 1951) (affirming trial court's decision that the facts of the case did not

support equitable adoption); Jones, 143 S.W.2d at 912 (noting equitable adoption might be found
upon remand to trial court).

108. TEx. PROB. CODE ANN. § 3(b) (Vernon 1980 & Supp. 2007). For a discussion of

judicial interpretation of the Texas statute, see supra note 75.
109. See supra note 75.
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which is available under the doctrine of equitable adoption without any
reference to a statute.' 10

The estoppel theory focuses on the benefits acquired from the child's
services rendered to the parents, holding that the parents (through their estates)
are estopped from denying the existence of an adoption.' 11 The courts seize on
the child's performance of childly duties and the parents' failure to live up to
their part of the bargain-that is, to legally adopt.' 12 Courts find some sort of
detrimental reliance on the part of the child: The child was led to believe
themselves to be a biological or adopted child of the equitably adopting
parents, and the child relied on this belief in performance of childly duties.
One court has gone so far as to call it a "fraud" on the child for the parents'
failure to legally adopt." '3

This theory, of course, raises a number of difficulties. First, it rests on the
notion of detrimental reliance on the part of the child; but it is not clear

whether the child supposedly is detrimentally relying on the original contract

to adopt, 1 14 or on the false representations made by the parents about the

110. See supra note 75.
111. See, e.g., cases cited supra note 106.

112. See supra note 106. For a discussion of these duties performed by a child, see supra

note 37 and accompanying text.
113. In Jones v. Guy, the Supreme Court of Texas, in remanding an equitable adoption case

for a trial on the merits, stated:
[Equitable adoption] rests upon the adoptive parent having received the benefits of the

relation fully performed by the child. The language of the rule itself as declared in the

[cited case] ... clearly shows that exercise of the equitable power of the court to grant

relief to the child, against the fraud of the adoptive parents' neglect or design in failing to

do that which he in equity was obligated to do, is not dependent or conditioned upon such

adoptive parents having executed but failed to file an instrument of adoption.

143 S.W.2d 906, 909 (Tex. 1940) (emphasis added). In Gamache v. Doering, where the Missouri

Supreme Court refused to find an equitable adoption, the attorneys for the child had argued:

Where, in this State, a court has intervened to decree equitable adoption in a case where a

method pursued fell short of substantial compliance with the [adoption] statute, it has

never been on the ground of mutual mistake of law, but because by the overwhelming

weight of the credible evidence, it appeared to the court beyond all reasonable doubt that

the child had been taken at a tender age when it had no will or choice of its own in the
matter, that thereafter it had been treated and regarded as a son or daughter, and that it had

performed everything contemplated by the relation of parent and child and in reliance
thereon, so that it would be a palpable fraud on the child to permit the adoptive parent or

her heirs to deny such adoption.
354 Mo. 544, 547 (Mo. 1945) (emphasis added). See also Lynn v. Hockaday, 61 S.W. 885, 889

(Mo. 1901) ("[F]rom the time [the child] was first taken into [the family] until the death of [the

decedent, the acts of the parents] would have to be construed to be a deception and a fraud.").

114. In In re Baby Boy C, a case where the "father" sought legal adoption with his wife, and

revoked his consent to adopt upon his legal separation from the wife, the court refused to

continue the joint adoption on the grounds of equitable adoption. The dissent argued:
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continue the joint adoption on the grounds of equitable adoption. The dissent argued:
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child's status as biological or legally adopted. 1 5 All of those children who
know that they have not been adopted would be excluded from relief. 1 6 Often,

There was inducement, promise and detrimental reliance of the most profound nature.
Appellant is directly responsible for the irreversible changes of position which has kept
these children dangling at extreme risk and disadvantage socially, psychologically, as well
as financially. Indeed, nearly six years have passed since appellant extended his
welcoming hand. His about-face and rejection has put these two children into an
extended parental limbo. As apparent pawns in the marital rupture between this appellant
husband and his wife, the children have been already irretrievably deprived of a
substantial portion of the promised parental relationship. The clock ticks and years pass as
their finite childhood unfolds. Detrimental reliance and irretrievable change of position
should, at the very least, foreclose appellant's withdrawal from the pending adoption
proceeding he jointly started.

Baby Boy C, 638 N.E.2d 963, 971-72 (N.Y. 1994) (Bellacosa, J., dissenting) (emphasis added).
115. See, e.g., Cubley v. Barbee, 73 S.W.2d 72, 78 (Tex. 1934) (holding that a child was

entitled to intestate share of "mother's" estate because of child's reliance on representations of
her status in spite of a defective attempt to adopt). Some cases seem to indicate that reliance on
both an agreement to adopt and on representations made to the child of his status are relevant in
an estoppel case. See, e.g., Price v. Price, 217 S.W.2d 905, 906 (Tex. App. 1949) (finding no
equitable adoption, though reliance on both the contract and on representations made to the child
would be relevant); Howell v. Thompson, 190 S.W.2d 597, 599 (Tex. App. 1945) ("[T]here was
plainly no showing that the adoptive-parents made a contract with the child, or her natural parent
... and thereafter leading it ... to believe it had been legally adopted-thereby acquiring its
services and affection .... "). The confusion in this area is captured by a Texas appellate court in
a case remanded for a new trial because the evidence relied upon by the trial court in finding an
equitable adoption was not unequivocal:

No Texas case has attempted to justify the requirement of a contract to adopt.
Traditionally, an estoppel results from the detrimental reliance by one person on the
representations of another. The representations need not rise to the dignity of a contract.
Undeviating adherence to the requirement of a contract to adopt would seem to preclude
the finding of an equitable adoption where the adoptive parent has merely represented to
the child that a valid adoption in compliance with the statutory requirements has been
accomplished in the past. In order to protect the child who has relied on such
representation, a court would be required, somehow, to transform the misrepresentation as
to the existence of an antecedent fact into a promise to adopt in the future. Denial of relief
would also follow where the representation was to the effect that the child is the natural
child of the adoptive parent. It has been suggested that the contract to adopt is essential
because it reflects an intention to adopt which, once established, justifies the inference
that the intention was in some way communicated to the child, thus permitting the finding
of the subsequent reliance said to be essential to an equitable adoption.

Adler v. Moran, 549 S.W.2d 760, 762-63 n.2 (Tex. App. 1977).
116. In Garcia v. Saenz, 242 S.W.2d 230, 231 (Tex. App. 1951), for example, the court

refused to find an equitable adoption because it determined that there had been no agreement to
adopt the child, but simply an agreement to "rear and educate." The court also noted:

When he was ten years old [the child] learned that he was not the natural son of the uncle
and aunt. There was no evidence presented which would show that [the child] had
performed his tasks by reason of any reliance upon representations made to him which
induced such performance under the belief that he was an adopted child.
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because of their participation in frank family discussions regarding the need for
legal adoption, or of the expense of the procedure, children know that an
adoption has not occurred. Other children know that they have not been
adopted because of some legal impediment, such as failure of a birth parent to
give consent to the adoption. There is no sensible reason that a child should be
excluded from relief because of knowledge of his status. This simply invites
fabrication of evidence. If reliance on a doctrine such as estoppel is not
required to grant relief-such as where a statute establishes "child" status
based upon some "family member" test for purposes of inheritance-more
justice would be done.

The estoppel theory is also flawed in its premise that a child performs
childly duties in a family based on certain beliefs about their status in the
family. A child, finding himself non-institutional living arrangement in some
family unit, would behave in ways expected of a child.' 17 Unless he is of
mature years when entering the family, he will make no distinctions based on
his official status.' 18

In sum, both theories justifying equitable adoption create difficulties and
exclude many children from relief based on technical distinctions independent
of policy considerations. Moreover, the requirement of a "contract to adopt"
raises important issues, including the problem of giving some relief for the
non-performance of such a contract, even though the original parties to the
agreement would have no legal right to enter into such agreement without the
sanction of authorities governing legal adoption. Before addressing the issue
of intestate succession as it relates to the particular issue of the equitably
adopted child and suggested changes to the doctrine, the questions of failure to
comply with a promise to adopt, and the nature of the modem family and the
children raised in such a family, will be discussed.

C. The Failure to Perform a Promise to Adopt

There are many reasons why people who agree to raise a child, and even
agree to adopt, might fail to take the steps necessary for adoption. Initially,
children raised in families other than their birth families or legally adoptive
families can be divided into two groups: those to whom adoption was promised
or implied, and those who received no such promise-express or implied. The
latter group, addressed below, would not be entitled to claim equitable
adoption under current law.

When a child is delivered by their birth parents or other guardians to
someone who promises to raise and to adopt the child, the people taking the
child may have every intention of adopting. Suggestions that some custodial

Id. at 230-31.
117. See supra note 62 and accompanying text.
118. See supra note 62 and accompanying text.
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parents might promise to adopt in bad faith to receive the benefits of
parenthood without ever intending to adopt, or that the extension of the
equitable adoption doctrine to include more children would seriously
undermine current adoption procedures, are misplaced. 119  With few

119. A student commentator perceives a danger in equitable adoption: "If the public becomes
aware that they can achieve the equivalent of legal adoption without following the time-
consuming and expensive legislative mandates, then the statutes, and the safeguards the statutes
were designed to promote, will falter." Beth Ann Yount, Note, Lankford v. Wright: Recognizing
Equitable Adoption in North Carolina, 76 N.C. L. REV. 2446, 2480 (1998). Professor Rein is
opposed to the extension of the equitable adoption doctrine because she believes any extension
would "risk ... erosion of formal adoption procedures and thus sacrific[e] ... the larger good of
ensuring suitable placement for all children to the exigencies of the individual case." Rein, supra
note 1, at 806. Professor Rein, in her rejection of extension of the doctrine, asks "[wihy should
prospective adoptors endure the investigations, trial periods, red-tape, reporting requirements, and
expenses involved in formal adoption when they can achieve all the consequences of formal
adoption by informal means?" Id. at 804. But this position seems unwise, at least with respect to
including more children in the category of those who can inherit from the people who are raising
or have raised them. See infra Part II. To deny children the remedy of equitable adoption does
not wreak havoc with the formal adoption process. To give these children inheritance rights,
whether from the people raising them or the relatives of such people, helps the children but will
not undermine the adoption process. People do not refrain from adopting because they believe
that the children raised by them will not be adequately provided for by the equitable adoption
doctrine. Limitations on equitable adoption will simply punish the children who had nothing to do
with the decision not to adopt.

On occasion, courts and commentators suggest that the equitable adoption doctrine might
discourage people from taking children into their homes since the benevolent motive might not
extend to making the child a full-fledged member of the family for inheritance purposes.
Professor Gary, for example, notes that "[e]xpanding intestacy rights to include functional
relationships is fraught with risks .... [T]he existence of a parent-child relationship does not
necessarily equate to dispositive intent." Gary II, supra note 35, at 673-74. Professor Rein has
also expressed this concern. See Rein, supra note 1, at 800. In Benjamin v. Cronan, where the
court found the evidence insufficient to support equitable adoption, the court warned:

We might again call attention to the wisdom of the rule as to the character and
quantum of proof required to support [equitable adoption] .... If this rule is relaxed, then
couples, childless or not, will be reluctant to take into their homes orphan children, and
for the welfare of such children, as well as for other reasons, the rule should be kept and
observed. No one, after he or she has passed on, should be adjudged to have adopted a
child, unless the evidence is clear, cogent and convincing so as to leave no reasonable
doubt.

93 S.W.2d 975, 981 (Mo. 1936).
In Garcia, the court noted that "[a]cts of human kindness referable to an undertaking to rear

and educate a helpless child do not prove an agreement to adopt." 242 S.W.2d at 232. Courts
and commentators have also argued against extension of equitable adoption to permit the child to
inherit through the alleged equitably adopting parents. See, e.g., cases cited supra note 75; Rein,
supra note 1, at 800. The basis for this position is that even if the parents, by their acts with
respect to the child, have created a situation in which the child should inherit from the parents, the
child should not be "foisted" upon the parents' other relatives as heirs. Professor Rein asks,
"Should we presume that a stranger to the informal adoption meant to include someone else's
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exceptions, people who are willing to undertake the expensive and challenging
task of child rearing do not do so with a devious motive to obtain the benefits
of parenthood without making the child an heir. It is too easy to write a will
excluding the child if such is the desire of the parent. Instead, reasons for
failure to adopt are usually not sinister, and, to a large extent, parallel the
reasons that people die intestate rather than writing wills: expense, fear, and
neglect. 1

20

Often, the failure to adopt is economic. The family decides that the cost of
undertaking a legal adoption is simply outside of the family budget. 12 1

Moreover, some cases disclose that the family members believe that nothing
would be gained by a legal adoption,122 that the child has a particular status in
the family, and that the family intends to raise and support the child no matter
what.

People also fear involving authorities in their personal lives. 123 They do
not want to undergo the scrutiny of the adoption procedure.124 Sometimes this
reluctance is based on legitimate fear of being turned down because of an
impediment such as a felony criminal conviction. (What will happen to the
child if they seek adoption and are turned down?) 25 But more often it is based

on an irrational fear of authority figures or on misconceptions of the adoption
process (that the child will be placed in foster care pending the adoption, for
example). 126

In some cases, the failure to adopt is a consequence of poor advice127 or of
some difficulty with the adoption, such as failure of the birth parent to give

equitably adopted child in his private gift? ... Should a court permit an equitably adopted child to
inherit through his foster parents from their lineal and collateral kindred?" Id. Her response is a

qualified "no." Id.
120. See infra Part 1I.
121. Commentators cite cost as a major disincentive to legal adoption. See, e.g., Gary II,

supra note 35, at 663 ("In some cases the expense of adoption may preclude taking the legal steps

necessary to formalize the relationship."); Laura M. Padilla, Flesh of My Flesh But Not My Heir:

Unintended Disinheritance, 36 BRANDEIS J. FAM. L. 219, 230 (1997-98) ("[M]any couples will

be precluded from pursuing adoptions strictly for financial reasons ...."). Courts in equitable
adoption cases occasionally cite economic factors as a reason for failure to adopt. See, e.g., Smith

v. Richardson, 347 F. Supp. 265, 266 (S.D. W. Va. 1972) (noting that an adoption was not

undertaken at an earlier time due to a lack of money).
122. See supra note 52.
123. See supra note 52.
124. See supra note 52.

125. See supra note 52.
126. See supra note 52.
127. See, e.g., Peterson ex rel. Peterson v. Sec'y. of Health & Human Svcs., No. 83-4809,

1985 U.S. Dist. LEXIS 16337, at *6 (E.D. Mich. Aug. 30, 1985) ("In support of this assertion [of
equitable adoption, the child] . .. asserts that, but for some bad legal advice (i.e., that legal

guardianship would be 'just as good as adoption'), he would have been adopted by his
grandparents years ago.").
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consent to the adoption.' 28  In some cases, the custodial parents sought
adoption and the effort was never completed or had failed.129 In other cases,
no adoption is attempted because of concern about legal requirements.13° One
can imagine that some people raising children do not adopt because the child
was led to believe that he is the biological child of the custodial parents.' 3 1

Thus, the parents do not want to suffer the child's distress upon finding out the
truth because of an adoption effort. Other custodial parents allow a child to
believe that they already adopted him.' Again, a subsequent effort to adopt
would cause familial unrest.

Another major reason for failure to adopt,' 33 and a reason that people often
die intestate,' 34 is procrastination and laziness. In equitable adoption cases,
testimony occasionally stresses that the decedent always intended to adopt the
child but never got around to it-good intentions, but no performance. 35

D. Modem Family Arrangements: The Traditional Nuclear Family and the
Nontraditional Family Arrangement

In a recent article, Professor Michael J. Higdon makes a strong argument
in favor of extending intestate succession rights to those who have been
"informally adopted."' 136 He notes that the traditional nuclear family-mother
and father (married people of opposite sexes) and a child or children of that
marriage-is not the only family model available.' 37  Family arrangements

128. See supra notes 42-43 and accompanying text.
129. See, e.g., In re Estate of Lamfrom, 368 P.2d 318, 321 (Ariz. 1962) (finding parents had

legally adopted child, but the adoption was nullified by the readoption of the child by his
biological father-by regaining custody of the child, parents did not readopt); Pierce v. Pierce,
645 P.2d 1353, 1355 (Mont. 1982) (noting that stepfather who sought to be child's parent decided
to avoid the expense of formal adoption by having his name placed on the child's birth certificate
as the child's father, though the attempt to create legal bond failed because the executed affidavits
were never properly filed).

130. See supra note 52 and accompanying text.
131. See supra note 26 and accompanying text.
132. See supra note 26 and accompanying text.
133. See supra note 52.
134. See infra note 158 and accompanying text.
135. See supra note 52.
136. Higdon, supra note 3, at 266-75.
137. Id. at 226-30 (examining the "extended family" model, especially in minority

communities). The following sources also discuss the modem family and the many forms that it
might take: Brashier, supra note 3, at 94-103; Engel, supra note 3, at 310-14 (focusing on second
marriages and stepfamilies); Foster, supra note 6 at 200-05, 228-35; Gary I, supra note 3, at 1-6;
Knaplund, supra note 3, at 1-5 (focusing on family arrangements in which grandparents are
raising grandchildren); Barbara Bennett Woodhouse, "It All Depends on What You Mean by
Home": Toward a Communitarian Theory of the "Nontraditional" Family, 1996 UTAH L. REV.
569 (1996); Carissa R. Trast, Note, You Can't Choose Your Parents: Why Children Raised by
Same-Sex Couples Are Entitled to Inheritance Rights from both Their Parents, 35 HOFSTRA L.
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often involve the extended family, including people of more than one
generation related by blood or marriage. 138 Modem families, of course, also
include same-sex couples raising children,' 39  and various step-family
arrangements in which one or both adults in the family bring children from
earlier relationships to the marriage. 14° Professor Higdon emphasizes the
position that such altemative arrangements exist, especially in poor and
minority communities, and that these functional family arrangements are not
given any recognition under the doctrine of equitable adoption. 141

Often, especially in lower-income and minority communities, children are
raised in family units that do not include their biological parents.142 A child
might be sent to live with a relative or friend because the birth parents cannot
care for the child effectively. The birth parents might be young, impoverished,
incarcerated, or incapacitated by drug addiction or some other infirmity. They

REv. 857 (2006) (focusing on same-sex couple families). For a definition of "family" provided
by two clinical psychologists, see supra note 53.

138. See Higdon, supra note 3, at 227.

139. See Brashier, supra note 3, at 159-62.

140. See Engel, supra note 3, at 310-14.
141. Higdon, supra note 3, at 265-69.
142. Professor Higdon notes:

[A]n African American child is four and a half times as likely as a white child to live with
neither parent. For instance, according to the U.S. Census, in 2001, 9.56% of African
American children lived apart from both parents. For white children, the percentage was
only 3%. This statistic is important because, in considering the rate of informal adoption,
an African American child who does not live with either parent has a much greater chance

of being informally adopted. In fact ... 80% of African American children not living
with either parent are informally adopted.

Higdon, supra note 3, at 237 (footnotes omitted). These statistics demonstrate that the problem of
inheritance rights of children raised in families into which they have not been born or legally

adopted is a significant one. Coupled with the fact that more than 50% of Americans die without
a will, a percentage which is even higher among lower income individuals, see infra notes 191-
193 and accompanying text, about 4% of African American children and a smaller, but still

significant, percent of non-minority children, would be candidates for equitable adoption relief if
the doctrine were extended, as proposed, to include children "raised in a family." See infra Part
III.B. These statistics do not include children who are being raised in situations in which one birth
parent is present, such as stepfamilies. These cases could also result in candidacy for equitable
adoption if the child seeks to inherit from the stepparent. Professor Higdon has found that, in
1990, 1.6 million African American children "live[d] with and [had] been informally adopted by
relatives .... Higdon, supra note 3, at 237 (footnotes omitted).

In the Hispanic community, as well, Professor Higdon found that children were being raised
outside their immediate birth families in informal adoption arrangements. Id. at 240-50. He
noted that among members of this community, the rate of legal adoption is very low, partly
because of "structural obstacles" to such adoptions-lack of information, lack of bilingual social
workers, reluctance to use social services-and "cultural obstacles"-such as male concern that
adoption would be viewed as undermining their masculinity and cultural beliefs "that the family
should take care of its own." Id. at 247-48 (footnote omitted).
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might be deceased or out of the country. On the other hand, the birth parents
may simply believe that the child will have better opportunities if raised in
another family for some period of time, or that the child needs to go into an
environment in which he can receive more individual attention or supervision.

These arrangements do not fit the mold of an equitable adoption. In most
cases, there is no expectation that the child will be legally adopted into the
family where the child is raised-hence, no contract to adopt. The out-
placement might be considered temporary, lasting only until the impediment to
parenting by the biological parent(s) is eliminated. Even if the arrangement is
contemplated to be long-term, frequently no adoption is anticipated. Often, the
people raising the child are concerned with official involvement in their family
arrangement. They are afraid that the child will go into the foster care system,
or that the rights of the biological parents will be terminated upon seeking
official sanctioning of the arrangement-even by seeking to become the
child's legal guardian. 143  Culturally, they may eschew adoption as an
arrangement belying the capability of the extended family to "take care of its
own."

144

However these arrangements come about, and for whatever reasons the
arrangements are not formalized into a traditional parent-child mold through
adoption, they often involve children raised outside of the nuclear unit of birth,
where the equitable adoption doctrine is inapplicable. As noted above, there is
usually no agreement to adopt a child living with another family, and the
children usually know that they are not adopted. In representations to the
outside world, the people raising the children do not necessarily term
themselves biological parents or adoptive parents. If the person raising the
child dies intestate, the child is left with no remedy. The child is not the
biological or legally adopted child of the decedent and the equitable adoption
doctrine would not apply to the child. This situation is obviously unjust, and
its disproportionate impact on the poor and minorities increases the need for a
change in the law.

II. INTESTATE SUCCESSION AND EQUITABLE ADOPTION

As noted at the outset of this Article, the right to inherit by intestate
succession, and indeed, the right to take property from a deceased person under
a will or by intestacy, is a creature of the law.' 45 There is no common law right

143. See supra note 52.
144. Higdon, supra note 3, at 248 (footnote omitted). For further discussion of cultural

reluctance to adopt, see infra note 156.
145. See supra notes 1-2 and accompanying text.
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