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MARYLAND LAW REVIEW

constitutional interpretation °"' and has questioned the usefulness of
the plain meaning rule.'01 These sorts of references do not count as
uses for our purposes. Thus, merely counting references to the tools
is insufficient. More sophisticated coding rules are required, ones
that consider the context of each reference to an interpretative tool.

For our purposes, in order to count as a usage of a particular
interpretive tool, a judge must have used the interpretive tool in sup-
port of his or her legal analysis (e.g., interpreting or applying a con-
tractual, statutory, or constitutional provision).' Coding the cases
was time consuming and varied in difficulty. Many cases were easy to
code under our rules; others were quite difficult, depending upon the
nature of the reference. The level of difficulty also varied by tool.

Our coding rules recognize that judges may discuss tools, which
show up as search engine hits, without actually relying upon them to
decide a case. We believe that our coding system took this into ac-
count in a manner that our coders could consistently apply. The re-
sults of a check for inter-coder reliability, using Cohen's kappa, bear
out this success.'0 3 Dictionary usage was coded with great accuracy
with over ninety percent agreement between coders (K = .80).°4 Invo-

100. Miller v. Civil City of S. Bend, 904 F.2d 1081, 1096 (7th Cir. 1990) (Posner, J.,
concurring) ("And one can reply that such arguments merely demonstrate the inadequacy
of original understanding as a guide to constitutional interpretation; that they would if
accepted change the Constitution from a living document into a petrified reminder of the
limits of human foresight .... ").

101. See, e.g., Marozsan v. United States, 852 F.2d 1469, 1482 (7th Cir. 1988) (PosnerJ.,
concurring) ("The idea that semantically unambiguous sentences-sentences clear 'on
their face'-sentences whose meaning is 'plain'-can be interpreted without reference to
purpose inferred from context is fallacious."); accord McElroy v. B.F. Goodrich Co., 73 F.3d
722, 726 (7th Cir. 1996).

102. The Coding Worksheet is available from and on file with the authors. The Coding
Memorandum can be found in Appendix E. Our coding procedures and rules can be
found in the Coding Worksheet and the Coding Memorandum. The basic coding rule was
that we coded a reference to the legal interpretive tool as a use in a judge's legal analysis
provided the reference was not clearly dicta and the reference was not a rejection of the
interpretive tool's value generally. The Coding Memorandum, supplied to all case coders,
explains and provides examples of how we dealt with a number of the most difficult
situations.

103. In order to perform the inter-coder reliability check, one judge was assigned to
each of the eight interpretive tools with two judges chosen from each original grouping.
Coders were assigned ajudge-tool match that they had not previously coded. We can think
of no reason why some judges are easier to code than others, making this nonrandom
distribution inappropriate. We also only chose tool-judge matches where the tool hits were
between thirty-five and seventy, so that each coder would have a near even amount of cases
to code. Despite this nonrandom distribution, the list includes both senior and recently
appointed judges. Cases were then coded as a use of the tool in the judge's legal analysis
or non-use.

104. The kappa coefficient indicates the percentage of the agreement rate between ran-
dom agreement and perfect agreement. The kappa coefficient can be read on the follow-
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2006] AN EMPIRICAL INVESTIGATION OF LEGAL INTERPRETATION 865

cations of the plain meaning rule (K = .72), economic analysis
(K = .65), bright line rules (K = .64), and legislative history (K = .68)
were coded with substantial success. Only canons of construction
were coded with only fair success (K = .31). Complete inter-coder reli-
ability results can be found in Appendix B.

Regardless of the level of reliability, we have lingering concerns
about the validity of the coding for two tools, the plain meaning rule
and a preference for rules. The plain meaning rule holds that when a
text's language is plain, the court may not resort to other sources of
interpretation. We found coding this tool difficult because many
judges reference the "plain" or "unambiguous" text without clearly
following or rejecting the rule. Coding for a preference for rules was
also quite difficult. While we attempted to code only bright-line and
categorical rules, some rules are balancing tests themselves and some
rules are exceptions to bright-line rules. Despite these validity con-
cerns, these terms were coded with substantial reliability.

We must admit that even sophisticated coding rules may be un-
dermined if judges invoke an interpretive tool only when it happens
to support an outcome chosen for reasons unrelated to the tool. A
judge might, for example, conclude that a particular outcome is cor-
rect and then later look for some legislative history to support the
conclusion. This presents a more significant problem with relying on
opinions, one that even a sophisticated coding scheme cannot solve.

There are other reasons why opinions are problematic indicators
of the authors' interpretive views. First, judicial opinions on multi-
member courts are written in an environment that creates incentives
for strategic interaction. The controlling opinions of appellate courts
are majority opinions. They are the work of a coalition of at least two
judges, which means they may be the result of a compromise between
or among the judges in the majority. The incentive to compromise
may be even stronger than the need to craft a simple majority. Judges
are not necessarily indifferent to the size of the majority. Some judges
may very well prefer to avoid dissents except in cases of strong disa-
greement. A two-judge majority on an appellate panel may therefore
compromise with a third judge to avoid a dissent.105 The more the

ing scale: -1.00 - 0.00 (no agreement or poor agreement); 0.00 - 0.20 (slight agreement);
0.21 - 0.40 (fair agreement); 0.41 - 0.60 (moderate agreement); 0.61 - 0.80 (substantial
agreement); 0.81 - 1.0 (almost perfect agreement). J. Richard Landis & Gary G. Koch, The
Measurement of Observer Agreement for Categorical Data, 33 BIOMETRICS 159, 165 (1977).

105. See Sheldon Goldman, Conflict and Consensus in the United States Courts of Appeals,
1968 Wtis. L. REv. 461, 479-80 (discussing the "give-and-take" ofjudicial decisionmaking on
the courts of appeals); Cass R. Sunstein, Sober Lemmings, NEW REPUBLIC ONLINE, Apr. 3,
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opinion represents a compromise, the more it may be unrevealing of
the true reasoning employed by any individual judge. We attempt to
limit this concern by measuring dissents and concurrences written by
judges. We could have included only these opinions, and not majority
opinions, because they are more likely to reflect true preferences, but
this would have greatly limited the number of cases where the specific
interpretive tools are invoked. However, we only code those opinions
written by the judges themselves, not all opinions in which they
joined.

Second, judges write majority and nonmajority opinions for mul-
tiple audiences. Oftentimes, they may try to persuade members of at
least some of these audiences. The primary audience for opinions
probably consists of lawyers who must advise their clients on how to
understand the law. Judges may therefore be more concerned about
informing lawyers than persuading them. But judges may still write
opinions to persuade various other groups, including reporters, schol-
ars, or politicians. They may even occasionally write to persuade the
public-though the level of public interest in judicial opinions sug-
gests this will often be unproductive.1 "6 Of course, another key audi-
ence is other judges.

At a minimum, judges want to persuade their colleagues on the
same court, but they may also want to persuade judges on other courts
as well. 1' 7 Judges on the courts of appeals, for example, may try to
persuade the Supreme Court that a particular decision is right or
wrong. Even so, the Supreme Court decides relatively few cases, so
the more common audience for majority and dissenting opinions may
be the judges on their own court, along with the district and appellate
judges in other circuits. Judges may even write opinions with future
judges in mind. If judges are in fact attempting to persuade other
judges, they will likely include arguments they think will persuade
other judges, whether or not these arguments are important to their
own thinking about a case. For example, suppose a judge thinks the
meaning of a statute is clear and is personally persuaded to decide the

2003, http://www.hws.edu/news/update/showwebclip.aspwebclipid=781 (describing the
conformism of federal judges).

106. See Charles H. Franklin & Liane C. Kosaki, Media, Knowledge, and Public Evaluations
of the Supreme Court, in CONTEMPLATING COURTS 352, 373 (Lee Epstein ed., 1995) (finding
that citizens are generally unaware of Supreme Court decisions); John H. Kessel, Public
Perceptions of the Supreme Court, 10 MIDWESTJ. POL. SCI. 167, 172-75 (1966) (revealing the
public's lack of understanding about what the Court does).

107. Even judges who do not feel obliged to follow the decisions in other circuits do at
least consider whether the other circuits offer persuasive grounds for their decisions. See
KLEIN, supra note 4, at 88-91 (reporting on interviews with judges).

[VOL. 65:841
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case on this basis. The author might nevertheless add other argu-
ments, such as discussions of the legislative history, for the benefit of
judges who might not be persuaded by the plain meaning argument.
Despite these potential problems, our assumption that judges use
these tools at different rates was borne out by the coding results.

b. Surveying Clerks.-Surveying judicial clerks offers an alter-
native to coding opinions and several potential advantages.""8 Former
clerks should be in a good position to know the interpretive philoso-
phies of the judges for whom they clerked. As much as anyone, they
are experts on the judges. Clerks can learn this information not just
from reading opinions, but also from informal discussions, drafting
opinions, and oral arguments. In addition to discussing opinion
drafts, oral arguments may be a particularly good opportunity to iden-
tify the interpretive issues that most concern a judge. Judges have a
limited amount of time during arguments to ask questions, which may
lead them to focus on what they consider the most important legal
and policy questions.

Surveying clerks, however, is not a perfect solution. Individuals
cannot be randomly assigned to clerk for each judge, nor do judges
make random hiring choices. The biases in the clerkship selection
process may bias our survey results as well. Clerks of each judge may
have systematically different conceptions of how to classify the judges
than clerks of other judges.

We sent out 114 surveys to former judicial clerks about multiple
judges, asking questions about each clerk's own judge plus three addi-
tional judges, randomly selected. Names of former clerks were taken
primarily from the Judicial Yellow Books (1997-2002). The survey in-
cluded the following elements:

Interpretive Tools: extra-textual sources beyond the case
law or the regulatory, statutory, or constitutional language;
precedent in statutory cases; precedent in constitutional
cases; the original meaning of the Constitution; the origi-
nal meaning of a statute; the canons of statutory construc-
tion; legislative history; the plain meaning rule;
dictionaries; the underlying purpose of a statute; eco-
nomic analysis; history and tradition when interpreting the
Constitution; information on the consequences of a stat-

108. We can conceive of two other alternatives, surveying judges or practitioners. With
judges, the response rate might be low. Because panel decisions that included nonpartici-
patingjudges would have to be eliminated from the analysis, full or close to full participa-
tion by all of the judges would be needed. With practitioners, their assessment of the
judges would likely be based primarily on reading opinions, which we can already code.
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ute; applying procedural rules strictly; leaving the district
courts with discretion in future cases; philosophy towards
balancing tests.
Judicial Labels: formalist; pragmatist; originalist; textualist.

The clerks were asked to rate their judges' and three other judges'
preferences for the various interpretive tools on a seven-point scale.
They were also asked to rate the applicability of the general labels on
a similar scale.1"9 Of the surveys sent, only thirteen were returned, a
response rate of 11.4%. What accounts for this less than stellar re-
sponse rate? While targeting a sample of clerks raises an ethical con-
cern, participation in the survey should not be problematic under the
general ethical guidelines for judicial employees.110 None of the sur-
vey questions involve specific cases. Instead, they include only widely
accepted alternatives to legal interpretation. Nevertheless, many
clerks declined to participate in our study."' One factor might be
some judges' negative views of empirical studies," 2 but unlike most
other studies of judicial decisionmaking, we incorporate measures of
traditional legal factors in our analysis, whereas many other studies
incorporate only measures of judges' ideology. The more important
factors were likely the busy schedules of the respondents and ethical
concerns about the survey.

The precise nature of an ethical or confidentiality concern is un-
clear. It is a well-known practice for attorneys at law firms to ask col-
leagues about judges for whom they clerked. Asking a colleague

109. A copy of the original survey is on file with authors.
110. Judicial clerks serving in the 2003 term or later were excluded from the data set,

pursuant to Canon 3D of the Code of Conduct for Judicial Employees and the Ethics for Federal
Judicial Law Clerks, as to ensure they will not disclose any observations about ajudge's deci-
sionmaking process in a specific and pending case. CODE OF CONDUCT FOR JUDICIAL EM-
PLOYEES (Jud. Conf. of the United States 1996), available at http://www.uscourts.gov/
guide/vol2/ch2a.html; FED. JUD. CTR., MAINTAINING THE PUBLIC TRUST: ETHICS FOR FED-

ERAL JUDICIAL LAW CLERKS (2002), http://www.fjc.gov/public/pdf.nsf/lookup/Ethics01.
pdf/$file/Ethics01 .pdf.

111. We did receive a few letters and e-mails where former clerks offered their disap-
proval of the survey, or at least their discomfort with it, and declined to participate.

112. Judge Harry Edwards wrote:
This Essay ... aims to debunk the myth that ideology is a principal determinant
in decision making on the United States Court of Appeals for the D.C. Circuit.
My purpose in writing is to refute the heedless observations of academic scholars
who misconstrue and misunderstand the work of the judges of the D.C. Circuit. I
will show that, even when one looks carefully at the so-called 'empirical studies'
that purport to analyze the work of my Circuit, it is clear that, in most cases,
judicial decision making is a principled enterprise that is greatly facilitated by
collegiality among judges.

Harry T. Edwards, Collegiality and Decision Making on the D.C. Circuit, 84 VA. L. REv. 1335,
1335 (1998).

[VOL. 65:841
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general questions about ajudge's judicial philosophy is not thought to
raise any ethical problems, even though this information may be help-
ful to members of the firm practicing before a particular judge or
court. Indeed, clerks must acquire some knowledge about their
judges' general views on legal interpretation while clerking. If this
knowledge constituted confidential information, then it would be im-
proper for former clerks to practice before the circuits in which they
clerked. The former clerk's knowledge would impact the allocation of
her or her firm's research efforts in litigation and the contents of fil-
ings before the court, therefore benefiting the former clerk and her
clients. But the rules for former clerks are not so strict.

3. Operationalizing Trial Court Experience.-Appellate judges with
trial court experience may view the actions of lower court judges dif-
ferently than appellate judges without such experience. Judges with
similar trial court experience may more readily agree with each other
about the types of decisions deserving of deference and the types of
decision that do not. Appellate judges consider the reputations of dis-
trict courtjudges in reviewing their decisions,113 and several judges on
the Seventh Circuit previously served on a district court within the
circuit. Given their personal experience, they may view the reputa-
tions of district courtjudges differently from the other Seventh Circuit
judges. Additionally, recent research suggests that deference to infer-
ior courts is an important element for modeling appellate
decisionmaking.l1 4

Trial court experience, for the purposes of this study, is defined
as any experience as a trial courtjudge at the state, municipal, or local
level. For each dyad of judges, we used dummy variables for whether
(0) neither judge has trial court experience, (1) one judge has trial
court experience, or (2) both judges have trial court experience. Of

113. For example, the court in FMC Corp. v. Glouster Engineering Co. observed:
And since appeals under 1292(b) are permitted only when they present control-
ling questions of law-as to which appellate review is plenary-the reputation of
the district judge for care and skill in resolving factual disputes and making the
many discretionary determinations confided to trial judges-a reputation better
known to the court of appeals for the transferee circuit than to the court of ap-
peals for the transferor circuit-is not an important factor in deciding the appeal.

830 F.2d 770, 772 (7th Cir. 1987). See William Patry, The Patry Copyright Blog, How to
Learn from Dick Posner (May 5, 2005), http://www.williampatry/blogspot.com/2005/05/
how-to-learn-from-dick-posner.html (discussing Judge Posner's comment that the Seventh
Circuit "considers the reputation of the district court judge below in determining the
amount of deference to give").

114. E.g., Frank B. Cross, Decisionmaking in the U.S. Circuit Courts of Appeals, 91 CAL. L.
REv. 1459, 1499-1503 (2003).
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the judges included in the dataset, one-half served as trial courtjudges
at the federal or state level. Judges Fairchild, Cummings, Cudahy,
Posner, Easterbrook, Ripple, Manion, and Diane Wood lack trial court
experience, though Judges Fairchild and Cudahy (along with Judge
Coffey) served as justices of the Wisconsin Supreme Court. The other
eight judges, Bauer, Coffey, Flaum, Kanne, Rovner, Evans, Williams,
and Harlington Wood have trial court experience, either at the fed-
eral, state, or municipal level.11 5

4. OperationalizingJudicial Collegiality.-Judicial collegiality likely
plays a substantial role on the courts of appeals. In all cases decided
in the 1997 through 2003 terms, no two judges agreed any less than
ninety percent of the time. Numerous sources speak of the impor-
tance of collegiality among chambers and judges.116 Judge Harry Ed-
wards claims that judicial decisionmaking is a product of collegiality
and that deliberation among judges has a "moderating" effect on the
judges.' 17 This collegiality allows them to discuss cases in a way that
will allow judges to reach a "mutually acceptable judgment based on
their shared sense of the proper outcome." ' IfJudge Edwards is cor-
rect, perhaps judges who have spent more time together on a court
can more effectively determine how to recognize and write these "mu-
tually acceptable judgments." Over time, members of the court essen-
tially can learn how to agree with particular colleagues. We therefore
operationalize collegiality by adding a variable denoting the number
of terms the two judges in the dyad were on the court together at the
time the decision was made.

5. Operationalizing Case Type.-There is good reason to think
that some areas of the law are more malleable than others or more
ideologically divisive. In other words, the policy preferences of judges
are likely to be more influential in some cases than others. Thus, the
972 dyads in our dataset were coded for case type using the thirteen
different categories developed for Harold Spaeth's U.S. Supreme Court
Judicial Database."t9 Constitutional cases may be more revealing of

115. This information can be found in the Almanac of Federal Judiciary, supra note 73, at
1-45, and in the 2004 Judicial Yellow Book.

116. See, e.g., Chicago Council of Lawyers, Evaluation of the United States Court of Appeals for
the Seventh Circuit, 43 DEPAUL L. REv. 673, 687 (1994) (noting the importance and tradition
of collegiality on the Seventh Circuit).

117. Edwards, supra note 112, at 1358.
118. Id.
119. HAROLD J. SPAETH, THE ORIGINAL UNITED STATES SUPREME COURT JUDICIAL

DATABASE 1953-2003 TERMS (2006), available at http://www.as.uky.edu/polisci/ulmerpro-

ject/allcourtscodebook.pdf. Spaeth's thirteen general categories include criminal proce-

870 [VOL. 65:841
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judges' preferences, particularly cases involving ideologically divisive
issues. At the Supreme Court level, the Justices' policy preferences
are strongly correlated with their votes in civil liberties and civil rights
cases. t2 ° The correlation is likely to be weaker at the appellate level
because the courts of appeal lack discretion over their docket and be-
cause the courts of appeal are subject to a higher court, 12 ' but these
types of cases may still be revealing of appellate judges' policy prefer-
ences, albeit imperfectly. In contrast, there may be some case types
where ideological preferences as typically defined are simply unclear.
The conservative view of, say, copyright or trademark law is not clear.

D. Method of Analysis

The basic method of analysis is to test whether our independent
variables predict which judges will agree with one another in our set
of non-unanimous cases. The unit of analysis is not a case, but a two-
judge dyad. In each appellate case decided by a three-judge panel,
there are three opportunities for agreement or disagreement, since
there are three pairs of judges. By hypothesis, agreement between
each pair ofjudges is partially a function of their ideological disagree-
ment, interpretive disagreement, trial court experience, collegiality,
and the case type. We analyzed the data using two logit models, one
dichotomous and one multinomial. We took into account that the
decisions of each judge on a multimember court are likely to be corre-
lated. Judges have incentives to reach agreement and avoid dissents,
one being a desire to maintain collegiality and another to minimize
the labor involved in producing dissenting opinions. In other words,
each judge does not decide each case in a vacuum, independently of
the other two judges on the panel.

We now briefly describe how we analyzed these relationships.
The major issue is to determine what counts as "agreement." Should
agreement in the judgment of a case be the focus? If so, then judges
who agree in the outcome, regardless of any concurrences, would be
classified as agreeing. The level of agreement would therefore be di-
chotomous: judges either agree or disagree over the judgment. Each
dyad would be classified as being in agreement or disagreement,

dure, civil rights, First Amendment, due process, privacy, attorneys, unions, economic
activity, judicial power, federalism, interstate relations, federal taxation, and miscellaneous.
Id. at 42.

120. SEGAL & SPAETH, supra note 4, at 322-23.
121. See, e.g., Causeway Med. Suite v. Ieyoub, 109 F.3d 1096, 1113 (5th Cir. 1997) (Garza,

J., concurring) ("For the second time in my judicial career, I am forced to follow a Su-
preme Court opinion I believe to be inimical to the Constitution.").
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coded as "0" or "1." Simply put, only dissents would count as
disagreement.

This dichotomous approach sacrifices information about the rela-
tionship between the two judges in a dyad. Maybe the partial agree-
ments or disagreements reflected in concurring opinions should also
be considered. Concurrences are after all an important means for ex-
pressing disagreement with the legal reasoning in a case. A judge's
preference for a rule instead of a balancing test might be made clear
in a concurrence, despite the two judges' agreement on the outcome
of the case. Concurrences are therefore an opportunity for judges
with differing ideological or jurisprudential views to express their
preferences. Thus, we should also analyze the data in terms of multi-
ple levels of agreement for each dyad, which we will call complete
agreement, partial agreement, second order partial agreement, third
order partial agreement, and disagreement.

The five levels of agreement in the multinomial model are de-
fined and coded as follows: Complete agreement occurs when two
judges in a dyad sign the same opinion without any separate opinions,
regardless of who wrote the opinion. Agreement in this situation is
coded as a "0." Partial agreement between two judges in a dyad is
defined as one judge concurring with the otherjudge's opinion and is
coded as a "1." Second order partial agreement is defined as one
judge concurring in part and dissenting in part with the second judge
in the dyad and is coded as a "2." Third order partial agreement is
defined as one judge concurring only in the judgment of the other
judge's opinion and is coded as a "3." Disagreement is defined as one
judge dissenting from the opinion of the otherjudge in the dyad. It is
coded as a "4."

We think there are merits to analyzing the cases in both dichoto-
mous terms and in terms of multiple levels of agreement. Whether to
agree in the judgment is often the most important decision. On the
other hand, we do not want to ignore the value of concurring opin-
ions for making clear large and small disagreements between judges,
some of which may be attributable either to interpretive rather than
ideological disagreements.

We can now describe the analysis in more concrete terms. The
dependent variable is agreement, whether measured with a dichoto-
mous variable or a multinomial variable. For the dichotomous version
of the dependent variable, we use a traditional logit model. For the
multinomial version, we use a multinominal logit model. In each
model, the independent variables are the same. The first is the abso-
lute value of the ideological distance between the two judges in the

[VoL.. 65:841
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dyad. As noted earlier, we will use GHP's measure. The second is the
absolute value of the interpretive distances between the two judges in
the dyad. The third is the measure of collegiality. We also include a
series of dummy variables representing different categories of cases
and whether or not one or both judges in the dyad have trial court
experience.

A typical Seventh Circuit non-unanimous case is one that in-
cludes two opinions (though three are possible), one opinion for the
majority and one for the dissenter. Thus, the one dyadic relationship
on the panel in complete agreement is coded as a "0." The other two
dyads are both coded as a "4." In the dichotomous coding system,
these two dyads would be coded as a "1." A very small number of cases
present greater difficulty. Non-unanimous cases occasionally include
three opinions, for which the dichotomous system of coding agree-
ment is ill-suited.

Take United States v. Amerson,' 22 a case involving several questions
of criminal procedure. The Amerson panel included Judges Coffey,
Evans, and Posner. Coffey wrote the majority opinion, Evans con-
curred with Coffey's opinion, and Posner dissented. For the dichoto-
mous measure of agreement, Coffey and Evans would be coded as
agreeing ("0"), Coffey and Posner would be coded as disagreeing
("1"), and Evans and Posner would be coded as disagreeing ("1"). But
this dichotomous approach ignores the difference between Coffey
and Evans, which is represented by Evans's concurrence. Using the
multinomial approach, Coffey and Evans's relationship is one of par-
tial agreement ("1"). Coffey and Posner are in full disagreement
("4"). What about Evans and Posner? This is the hard question. One
might think Evans and Posner are closer to one another than Coffey
and Posner, since Evans did not fully agree with Coffey's majority
opinion. However, concurring judges are not necessarily closer in
their views to the dissenting judge. Posner might very well have
agreed with Coffey over Evans had he been required to side with one
or the other.

Generally, it would be very difficult to figure out whether a dis-
senter is closer to the majority or concurring opinion, absent an ex-
press statement in the dissent, something along the lines of the judge
saying, "If I was to come out the other way, I would adopt the standard
of the concurrence rather than the majority opinion." In many cases,
it may be nearly impossible to make this determination, even with a
very close reading of the opinions-an approach not even feasible

122. 185 F.3d 676 (7th Cir. 1999).
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with a large number of cases. Our intuition is to code Evans and Pos-
ner as being in disagreement ("4"), since they disagreed on the out-
come of the case and there is no way to determine if Posner was any
closer to Evans than Coffey. Figure 1 illustrates the relationships. Us-
ing GHP's scores, we have also calculated the policy distances for each
dyad in this case. The ideological distance between Coffey and Pos-
ner, for example, is .287, the closest of the three dyads. As an exam-
ple, the interpretive distance for dictionary usage between Posner and
Coffey is 4.2%. Both Coffey and Evans have trial court experience.
Lastly, Evans served with Posner and Coffey for three years at the time
of the decision, while Posner and Coffey served together for sixteen.

FIGURE 1: DYADIC RELATIONSHIPS FOR THE AMERSON PANEL

Dependent Variable
Agreement 

= 
4

Coffey Independent Variables
Majority Ideology = 1.261 - (-.026)1 = .287

Interpretive Philosophy (Dictionary) - 4.2
Trial Court Experience = 0
Collegiality = 16

Dependent Variable
Agreement = 1

Independent Variables
Ideology =.261-(-.451)[=.712 Posner
Interpretive Philosophy (Dictionary) = 2.8 Dissenting
Trial Court Experience = 1
Collegiality = 3

Dependent Variable
Agreement= I

Independent Variables
Ideology = 1.451 - (-.026)1 =.477

Evans Interpretive Philosophy (Dictionary) - 1.4

Concurring Trial Court Experience = 0
Collegiality = 3

IV. FINDINGS

A. Descriptive Findings

1. Basic Rates of Agreement in the Seventh Circuit.-Judges in the
courts of appeals agree in an overwhelming number of cases. In fact,
the vast majority of three-judge panels are unanimous. However, this
is not to say there is no disagreement among individual judges. In the
Seventh Circuit, while some judicial pairs never disagreed over a six-
year period, some pairs disagreed nearly ten percent of the time. Ta-
ble 3 summarizes the rates of disagreement on the Seventh Circuit for
the period August 1, 1997 to July 31, 2003.

874
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2. Interpretive Philosophy: The Use of Interpretive Tools.-As stated in
Part III, we coded the use of the eight interpretive tools in all the
opinions written by each judge prior to December 31, 2004, excluding
those non-unanimous cases used for the dependent variable. Table 4
contains the number of each judges' opinions we coded. Again, we
coded some cases multiple times because they contained multiple
search terms. The results of the coding effort suggest there is value to
a complex coding scheme as opposed to simply counting the number
of references found through a computer database search. The results
also suggest that coding opinions is superior to surveying clerks,
though the low response rate to the survey makes this conclusion very
tentative.

TABLE 4: TOTAL NUMBER Or OPINIONS WRITTEN AS OF

DECEMBER 12, 2004

Judge Opinions Judge Opinions

Bauer 1353 Kanne 955
Coffey 1186 Manion 762
Cudahy 1368 Posner 2029
Cummings 1279 Ripple 1261
Easterbrook 1418 Rovner 586
Evans 429 D. Wood 451
Fairchild 622 H. Wood, Jr. 981
Flaum 1370 Williams 195

There was clearly an advantage to basing usage scores on coded
opinions rather than raw LEXIS hits of our search terms. Judges do
cite certain tools in an unfavorable manner or when they have no im-
pact on their legal analysis, e.g., dicta. For example, Judge Ann Wil-
liams references dictionaries in 5.1% of her opinions, but uses them
positively in a legal analysis in only 1.5% of her opinions. Table 5
below provides the dictionary usage information for all sixteen judges,
including the results of the survey. The "unfiltered" results are based
on the raw hits for our search terms in LEXIS. The "filtered" results
are based on our coding of these LEXIS hits. For dictionary usage,
both the unfiltered results and the filtered results partially maintain
their ordering. Both before and after coding the opinions, Judge Cof-
fey used dictionaries the most and Judge Posner the least. Other
judges change their positions in the rankings, butJudges Williams and
Harlington Wood moved quite a bit.
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TABLE 5: DICTIONARY USAGE RANKINGS

Unfiltered Filtered Survey

Coffey (8.8%) Coffey (4.4%) Kanne (4.0)
Manion (6.6%) Manion (4.1%) Flaum (3.7)
Cudahy (5.6%) Rovner (2.9%) Wood, D. (3.7)
Rovner (5.2%) Kanne (2.8%) Wood, H. (3.5)
Williams (5.1%) Cudahy (2.4%) Evans (3.5)
Ripple (4.7%) Wood, H. (2.0%) Easterbrook (3.1)
Kanne (4.6%) Ripple (1.9%) Manion (3.0)
Evans (4.4%) Bauer (1.8%) Ripple (3.0)
Wood, D. (4.2%) Evans (1.6%) Bauer (2.7)
Wood, H. (4.2%) Williams (1.5%) Rovner (2.5)
Bauer (3.4%) Fairchild (1.4%) Cudahy (2.3)
Fairchild (3.1%) Flaum (1.4%) Coffey (2.0)
Flaum (2.9%) Cummings (1.2%) Williams (1.8)
Cummings (2.9%) Wood, D. (1.1%) Posner (1.8)
Easterbrook (2.7%) Easterbrook (0.6%)
Posner (2.3%) Posner (0.2%)

NOTE: Unfiltered results are based on raw hits for LEXIS search terms. Each opinion
is counted only once regardless of the number of references to a dictionary. Filtered
results are based on our coding of these LEXIS hits. Survey results are based on the
responses of Seventh Circuit clerks.

Our coding results cast doubt on the validity of the survey data.
Judge Easterbrook is one of the most well-known judges on the appel-
late bench, and in his opinions, he has publicly described his distrust
of dictionaries as interpretive tools. The coding data confirm his
statements, showing that Judge Easterbrook ranks near the bottom in
dictionary usage-even when one relies on the unfiltered results. Yet
the survey data suggest Judge Easterbrook views dictionaries more fa-
vorably than eight other judges (though Judges Daniel Manion and
Kenneth Ripple are probably indistinguishable from Judge Easter-
brook, given the difference of only .10). The survey results for Judge
Easterbrook's use of legislative history better match his public state-
ments, since the clerks rank him at the bottom. 123 But the coding
results, which indicate he uses legislative history in 6.1% of his opin-
ions, are not obviously wrong. Judge Easterbrook does in fact use leg-
islative history in his opinions. 124

The survey results are also quite misleading for Judge Coffey. He
is the most frequent user of dictionaries, the most reliably coded tool,

123. See Easterbrook, supra note 89, at 62 ("Am I not a notorious opponent of legislative
history? That is indeed my position . . ").

124. See, e.g., Kham & Nate's Shoes No. 2, Inc. v. First Bank of Whiting, 908 F.2d 1351,
1361 (7th Cir. 1990) ("The legislative history reinforces the implication of the text.").
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but the survey results rank him near the bottom. Clerks are presuma-
bly experts on the judges, but the results suggest that clerks may not
be able to answer detailed questions about particular interpretive
tools with a high degree of accuracy. We cannot conclude, however,
that the coding results are without problems. Although Judge Coffey
ranks as the judge most committed to originalism, which is quite plau-
sible,125 Judge Posner ranks as the second most committed to original-
ism, which is less plausible.126 Nevertheless, the coding results appear
more accurate than the survey results. The interpretive tool usage
rankings for the other seven tools can be found in Appendix A.

B. Regression Analysis

As explained above, in testing what factors influence judicial deci-
sionmaking, the unit of analysis is agreement between a dyad of two
judges. Before conducting the regression analysis, we consider
whether to include the results for all of the interpretive tools in the
analysis. One question is whether any tools are so highly correlated so
as to be indistinguishable.' 27 As can be seen from the results, we can
make some meaningful decisions about which variables to use in the
analysis.

First, as one would predict, dictionaries and the plain meaning
rule are strongly correlated (.810), and the correlation is statistically
significant (p = .000). Given this relationship and our doubts about
coding plain meaning, we chose to keep dictionaries in our analysis
and drop plain meaning. Despite our decision to exclude plain mean-
ing, the relationship between the two tools reinforces the validity of
our coding scheme.

Second, original meaning is moderately correlated with the GHP
ideology score (.541), and the correlation is significant (.030). The
direction of the relationship is what one would expect. The more
conservative a judge, the more likely he or she is to be an originalist.
Due to the low coding reliability for original meaning and its correla-
tion with ideology, it is not included in our analysis.

Third, from a purely theoretical standpoint, a preference for
standards, i.e., balancing tests, and a preference for rules are oppo-
sites, so both should not be retained in the final analysis. Given this
theoretical concern and the difficulty in coding a preference for rules,

125. Judge Coffey has recently described himself in originalist terms. Marquette Lawyers
on the Seventh Circuit, MARQ. LAW., Spring 2005, at 4, 6. In the same article, Judge Evans
described himself as a pragmatist. Id at 7.

126. See POSNER, supra note 48, at 237-55 (criticizing originalism).
127. The correlation matrix can be found in Appendix D.
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we dropped rules from our analysis. In sum, we kept the following
four variables in the regression as independent variables: (1) balanc-
ing, (2) dictionaries, (3) economic analysis, and (4) legislative his-
tory.128 Again, this list is a subset of all interpretive tools, one that may
or may not be a good proxy for a larger package of interpretive
beliefs.

TABLE 6: CATEGORY FREQUENCY IN MULTINOMIAL REGRESSION

Cumulative
Category Frequency Percent Percent

0 314 32.3 32.3
1 212 21.8 54.1
2 99 10.2 64.3
3 47 4.8 69.1
4 300 30.9 100.0
Total 972 100.0

We generated binomial and multinomial logistic regressions,
clustering by case citation because the observations for each panel are
correlated. In the binomial logistic regression, agreement is coded as
0 (related by signing the same opinion or an opinion concurring, con-
curring in the judgment, or concurring in part and dissenting in part)
or 1 (related by a dissent). At the outset, the results of the binomial
model are potentially less revealing than those of the multinomial
model. By considering anything but dissents as agreement, the bino-
mial analysis ignores other forms of genuine disagreement. Table 6
shows that concurrences (category 1) in the multinomial model com-
prise a significant amount of the data (212 of 972 dyads). The multi-
nomial results indicate that concurrences are an important form of
moderate disagreement.

Although the variables for ideology and interpretive philosophy
are not statistically significant in this model, collegiality and one of the
dummy variables representing trial court experience (Trial court 2)
did have a significant impact on agreement. As shown in Table 7,
each additional year on the bench together for a pair of judges de-
creased the odds of disagreement by 3.6%, controlling for other vari-
ables in the model. Similarly, when both judges had trial court
experience, the odds of disagreement declined by 47.9%. Some pre-
dicted probabilities can better illustrate the meaning of these odds

128. Canons were deleted due to inter-coder reliability concerns. See supra Part III.C.2.a.
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values. Assume that the variables for collegiality, ideological distance,
and interpretive philosophy are held at their means. In criminal pro-
cedure cases, which represent the largest category of case types in the
dataset (n=303), the probability of disagreement is 39.2% (plus or mi-
nus 9.2%) for a pair of judges with no trial court experience between
them. The probability of disagreement declines to 34.6% (plus or mi-
nus 7.3%) when one judge has trial court experience. It declines even
further to 25.1% (plus or minus 8.4%) when both judges have trial
court experience.' 29 These particular probabilities must be inter-
preted with caution. Despite the statistical significance of the variable
Trial court 2, the 95% confidence intervals for these predicted
probabilities obviously overlap. Also, it must be noted that this model
does not produce better predictions overall than simply predicting
the modal outcome, i.e., agreement, for all observations. More com-
plete results can be found in Appendix C.

TABLE 7: BINOMIAL LOGISTIC REGRESSION ON DICHOTOMOUS

AGREEMENT VARIABLE

Odds Std. 95% Conf.
Variable Ratio Err. Z P z > Interval

Collegiality 0.964 0.016 -2.230 0.026 0.933 0.996
Dist. - ideology 1.000 0.003 -0.100 0.920 0.995 1.005
Trial court 1 0.823 0.144 -1.110 0.267 0.584 1.161
Trial court 2 0.521 0.136 -2.500 0.012 0.313 0.868
Dist. - balancing 0.743 0.134 -1.650 0.098 0.522 1.056
Dist. - dictionaries 1.026 0.078 0.340 0.732 0.884 1.191
Dist. - economic analysis 0.877 0.096 -1.200 0.230 0.709 1.086
Dist. - legislative history 0.970 0.032 -0.920 0.359 0.909 1.035

NOTE: Controls for case type included. Standard errors adjusted for clustering by case citation.

The multinomial model provides more interesting results than
the binomial model because distinct categories of agreement or disa-
greement are not collapsed together. As with the binomial model,
complete results for the multinomial model can be found in Appen-
dix C. Table 8 provides partial results, comparing the odds of dissent-
ing versus signing the same opinion, which is to say, full disagreement
as compared to full agreement. At the outside, it is worth noting that
this model, unlike the binomial model, does better predict the out-
comes than simply guessing the modal categories.

129. These confidence intervals are based on the delta method. SeeJ. ScoTt LONG &
JEREMY FREESE, REGRESSION MODELS FOR CATEGORICAL DEPENDENT VARIABLES USING STATA

127 (2d ed. 2006).
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Collegiality had a strong relationship to judicial agreement. As
years of joint service increased, the odds of disagreement decreased.
This result was strongest for the two largest categories of the dataset,
concurrences and dissents. As compared to joining the same opinion,
for each additional year of joint service, the odds of disagreement de-
creased 5.0% for a concurrence (category 1) to 5.8% for a dissent
(category 4). (See Appendix C for category 1 results.)

TABLE 8: MULTINOMIAL REGRESSION ANALYSIS FOR

FULL DISAGREEMENT

Dissentyvs. Full Odds Robust 95% Conf.
agreement Ratio Std. Err. Z P> I z [ Interval

Collegiality 0.942 0.016 -3.540 0.000 0.912 0.974
Dist. - ideology 1.003 0.003 0.860 0.387 0.997 1.009
Trial court 1 0.600 0.119 -2.580 0.010 0.407 0.885
Trial court 2 0.291 0.077 -4.650 0.000 0.173 0.490
Dist. - balancing 0.790 0.159 -1.170 0.241 0.533 1.171
Dist. - dictionaries 0.995 0.081 -0.070 0.948 0.847 1.168
Dist. - economic analysis 0.832 0.106 -1.440 0.151 0.648 1.069
Dist. - legislative history 0.933 0.038 -1.690 0.092 0.861 1.011

NOTE: Controls for case type included. Standard errors adjusted for clustering by case citation.

Like collegiality, trial court experience was statistically significant
in multiple categories. Having one judge (Trial court 1) or both
judges (Trial court 2) with trial court experience decreased the odds
of disagreement in all categories, though the result was not statistically
significant for concurring in the judgment (category 2). Where one
judge had trial court experience, for example, the odds of dissenting
declined by 40.0%. Where both judges had trial court experience, the
odds of dissenting declined by 70.9%. Once again, these results can
be better illustrated with some predicted probabilities. Focusing on
criminal procedure cases as before and holding other variables at
their mean values, Table 9 shows the predicted probabilities for each
level of agreement as the extent of trial court experience is adjusted.
As the table indicates, the probability of full agreement increases as
judges with trial court experience are added to a dyad. When no
judges with trial court experience are in the dyad, the probability of
full agreement is 22.0% Adding one judge with trial court experience
results in a probability of full agreement of 32.3%. Adding a second
judge with trial court experience raises this probability to 46.6%. At
the same time, the probabilities of full disagreement (or dissent) de-
crease as judges with trial court experience are added to a dyad, going
from 39.9% to 35.0% and then to 24.5% (though with overlapping
confidence intervals).


