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A Joint Achievement of the Practicing Bar

and the Academy
By Jay C. Carlisle

Introduction

This September, we celebrated the 50th anniversary of
the Civil Practice Law and Rules of New York State. The
CPLR was the handiwork of the Advisory Committee
on Practice and Procedure, appointed in 1955 by the
New York State Temporary Commission on the Courts.
Under the leadership of the Committee’s reporter, then
Columbia Law School Professor Jack B. Weinstein, the
Committee members, which included former New York
State Bar Association presidents Jackson Dykman and
S. Hazard Gillespie, spent five years overhauling, revis-
ing and reforming the Civil Practice Act of 1920. This
remarkable joint venture between the practicing bar and
the academy involved thousands of hours of detailed
research, two full-day meetings a month, many public
hearings, hundreds of draft reports, extensive debate,
myriad hours of consultation with the bench and bar and,
in 1961, submission of a final report to the Legislature.
Although the Legislature did not adopt all of the Com-
mittee’s proposals, the CPLR was enacted and became
effective on September 1, 1963. This impressive docu-
ment is one of the nation’s oldest state procedural codes;
it is appropriate to review its origins and to salute those
involved in its creation.!
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Codification of Civil Procedure in New York State
Early procedural rules in New York were contained in
The Revised Statutes of 1827/1828. Part III consisted of
about 2,500 sections covering most of the substantive
and procedural law relating to courts and practice in the
Empire State.2 Modeled on William Tidd’s treatises on
British civil practice, it became known as the Tidd Revi-
sions.3

Twenty years after adoption of the Tidd Revisions,
the Code of Procedure of 1848 was enacted by the Legis-
lature.# This code was the work of three commissioners
who were appointed by the Legislature to revise and
simplify the rules and practice for the state’s courts.> The
Field Code, named in honor of its principal draftsman
David Dudley Field,® was further revised by these com-
missioners in 1850 but not adopted by the Legislature,
although the revision was adopted in whole or in part by
30 states in the nation and the federal court system.”

For the next 30 years the bench and bar of New York
vigorously debated the need for further procedural
reform. Many were critical of the Legislature’s failure to
implement the 1850 revision of the Field Code. The Leg-
islature passed a series of amendments to the Code until
it was a “conglomeration of petty provisions purporting



to reach into every nook and cranny of practice and lead-
ing to an intolerable rigidity.”8 Protest by leaders of the
bar led to legislative enactment of the Throop Revision,
which became known as the Code of Civil Procedure. It
consisted of a one volume accumulation of 3,356 detailed
sections.? This did not satisfy the bench and bar - it
merely provided stimulus for further procedural reform.

In 1913, the Legislature directed the Board of Statutory
Consolidation, chaired by Judge Adolph J. Rodenbeck, to
conduct a thorough reform of civil procedure.!0 In 1915,
the Rodenbeck Board proposed a set of 401 rules;!! this
was rejected by the Legislature in 1919.12 Thus, New
Yorkers were left with the 1880 Throop Revision, which
was characterized as a “patchwork” of disjointed laws
and rules.13

In 1920, the Legislature adopted the Civil Practice
Act.1 It made few changes in form or substance to the
Throop Revision and “was little more than a recodifi-
cation of the mass of detailed provisions added since
1848.”15 Momentum for change accelerated in 1938 with
the enactment of the Federal Rules of Civil Procedure but
the New York State Legislature had little interest in pro-
cedural reform. The Judicial Council, created in 1934,16
successfully sponsored piecemeal amendments to the Civil
Practice Actl” but “was confronted with an overwhelm-
ing complex of archaic and disorganized statutes . . . ;
the results of 100 years of constant petty amendment,
addition and relocation, frequently accomplished with
little regard for the whole.”18

The Advisory Committee on CPLR

Finally in 1955, the Temporary Commission on the
Courts, chaired by Harrison Tweed, appointed an Advi-
sory Committee on Practice and Procedure, naming
Fordham Law School Dean John EX. Finn as chair.19 After
Dean Finn's death, the Commission appointed as chair
Colonel Jackson Dykman of Brooklyn. Other members of
the Advisory Committee included S. Hazard Gillespie, Jr.,
of New York City; Professor Samuel M. Hesson of Albany
Law School; former Federal Judge Harold M. Kennedy;
Professor John W. MacDonald of Cornell Law School,
chairman of the N.Y. Law Revision Commission; James
V. Moore of Buffalo, former Solicitor General of New
York State; Gilbert Hughes of Utica; George Coughlin
of Binghamton; Austin W. Erwin, Jr., of Geneseo; Robert
W. Jamison of Albany; and William L. Lynch, former
Counsel to the Temporary Commission on the Courts.
Committee members were selected to ensure full repre-
sentation of upstate and downstate practitioners so that
“the problems of every geographic area as well as every
specialty”20 would be addressed. Professor Jack B. Wein-
stein (now a U.S. Federal Judge in the Eastern District of
New York) was appointed as reporter to the Committee.
He was assisted by a staff of full-time academics from
Columbia Law School, which included Daniel Distler,
Harold Korn, and Milton Schubin. Distler and Korn

later became law professors at the University of Buffalo
and Columbia Law Schools. The working staff received
help from Columbia professors Maurice Rosenberg, Paul
Hays, and Michael Sovern.2! Additional assistance in spe-
cific areas was provided by law school professors Louis
Prashker of St. John’s, Thomas E. Atkinson of N.Y.U.,
David R. Kochery of Buffalo and Louis R. Frumer of
Syracuse.22

Reform Philosophy and Methodology
The Advisory Committee’s philosophy for procedural
reform was summarized by its reporter as follows:

First: The test of procedure is the pragmatic one: does
it work to permit substantive rights to be vindicated
as quickly, inexpensively and justly as possible; is it
flexible enough to permit justice to be done when pro-
cedure gets in the way of substance.

Second: We ought to preserve what is sound in the
practice while taking advantage of the experience in
this and other jurisdictions. In other words, change
for change’s sake is as bad as avoidance of change just
because it’s new; accordingly, we are examining each
provision with our minds as well as our eyes wide
open.

Third: The language and organization of the practice
provisions should be easily understood so that lawyer
and judge can readily determine what they are sup-
posed to do.23

Judge Weinstein and his academic working group
defined the tests of procedural reforms as pragmatic
ones. Does it work to permit substantive rights to be vin-
dicated as quickly, inexpensively, and justly as possible?
Is it flexible enough to permit justice to be done when
form gets in the way of substantives? Is it easily under-
stood and administered?24

The first issue for the working group was whether to
adopt in full or in part the Federal Rules of Civil Proce-
dure. Arguments for adoption in whole included that the
federal rules were relatively new; incorporated the best
practices of the states, including New York; had proven
successful in federal courts and courts of other states; and
offered the prospect of uniformity under New York state
and federal practice and the promise that practice courses
would be easier to teach in New York law schools.?>
Arguments against adopting the federal rules in their
entirety included their lack of coverage for many areas of
state practice such as venue, statutes of limitations, evi-
dence and enforcement of judgments.26 More important,
the Advisory Committee believed “their adoption would
have required a considerable increase in the number of
our [the state’s] employees.”2” The Committee decided to
adopt a hybrid approach.

Both uniformity of federal practice and retention of
New York practice, while entitled to considerable
weight, should . . . give way where we thought we
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could develop a better rule or a modification of a pres-
ent rule that would serve our purposes better.28

Thus, the Committee followed many New York rules
under the Civil Practice Act but tidied them up — both
in language and organization. If a federal rule or rule of
another state was better than New York’s practice, and
there was no appreciable difference between the two,
the working group gave nod to the federal rule.?? This
approach generated an enormous amount of work, as
evidenced by the group’s published notes.

The academic working group identified 10 key areas
of concern.

(1) easier acquisition of jurisdiction over parties out-
side the state; (2) free joinder of parties and causes
of action; (3) greater exposure of facts before trial;
(4) decreased emphasis on pleadings; (5) increased
disposition on the merits rather than on procedural
points; (6) increased responsibility of the courts to
force attorneys to prepare for, and expedite disposition
of, cases; (7) relaxation of the technical features in the
law of evidence and greater stress on probative force;
(8) increased power of appellate courts vis-a-vis trial
courts; (9) improved devices for the enforcement of
judgments; and (10) increased responsibility of judges
for administering an integrated system of courts and
procedure.30

tions, evidence, arbitration, appeals, service, form and
filing of papers, motions, pre-trial conferences, oaths
and affirmations, trial by court and jury and referee; trial
motions; infants, incompetents and poor persons; and
actions against a body or officer.33

The First Preliminary Report of the Advisory Commit-
tee, issued in 1957, was followed by succeeding interim
reports in 1958, 1959, and 1960. Each report contained
proposed rulings on various subjects and supporting crit-
ical statutes.3* The revision as finally proposed appears
in Advisory Committee on Practice and Procedure, Final
Report (1961) and in the Sixth Report of the Senate
Finance Committee for the Proposed Revision of the
Civil Practice Act and Rules (1962).35 The reforms of the
New York procedure were classified under three general
discussions: “formal rearrangement and manifold minor
revisions of the existing rules of procedure; transfer of the
principal authority for procedural rulemaking from the
legislature to the courts; and adoption of certain major
changes, notably broadened discovery machinery, the
pretrial conference restriction of interlocutory appeal and
some simplification of pleading.”3¢

Legislative Response
The Advisory Committee’s first reform was enacted with
minor revisions by the Legislature. The suggested new

Judge Weinstein and his academic working group defined

the tests of procedural reforms as pragmatic ones.

The academic working group’s method consisted first
of an examination of statutes, cases and literature in a
particular field and a review of the experience of other
jurisdictions. The group would confer and seek advice
from outside specialists and then would issue a first draft
to be edited and internally reviewed before submission
to the full Advisory Committee. After further discussion,
a record “tentative” draft was written and again submit-
ted to the Advisory Committee, which often required as
many as six separate drafts before authorizing publica-
tion. The Committee met for at least two full days every
month to discuss, debate, criticize, and revise the draft
reports. This exchange ensured a proper balance between
the academics and the practitioners.3! Each published
draft was marked “preliminary” and submitted to rep-
resentative members of the bench and bar for comments,
criticism, and suggestions. At least 30 bar associations
regularly received the drafts. The first preliminary report
was published in 1957; it covered venue, parties, joinders,
pleadings, and disclosure.32 The second report, published
in 1958, included drafts on jurisdiction, statutes of limita-
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provisions of the CPLR were adopted and set forth in a
logical and orderly sequence. This provided the bench
and bar with an organized recitation of New York proce-
dure and was an essential step for the continued reform
of the CPLR in the 50 years subsequent to its adoption.3”

The second reform objective, conferring a general
rule-making power on the courts, was almost completely
frustrated by the Legislature.38 The Advisory Committee
had proposed that the judiciary have primary power to
formulate and revise rules of procedure with the Legisla-
ture exercising supplemental authority.?® The Legislature
rejected this proposal which, in the opinion of one promi-
nent commentator, did procedural reform an enormous
disservice. Procedural rules need regular and expeditious
review and revision. New rules not subject to the vague-
ness of legislative deliberation must be enacted without
being subject to “political” considerations. The failure of
the Legislature to recognize judicial rule-making power
was a setback for the Advisory Committee.40

Many of the specific major reforms proposed by the
Advisory Committee were not enacted,*! but during the



past 50 years some of the Committee’s proposals have
been passed by the Legislature.42 In addition, the Legisla-
ture has adopted many innovative revisions to the CPLR
that have enhanced the achievement of justice for the citi-
zens of New York.#3 These changes reflect the letter and
spirit of the Advisory Committee proposal.

Conclusion

Despite the Advisory Committee’s failure to achieve
many of its goals for procedural reform, the CPLR, as
enacted in 1963, was an impressive document and an
impressive achievement, realized through the efforts of
the practicing bar and the academy. The CPLR has lasted
longer than any prior procedural code in the Empire
State; it is one of the nation’s oldest codes of civil practice.
It is unlikely the 1963 CPLR would have come to fruition
without the joint labor of lawyers, judges, and academics.
At least 30 bar associations were involved in the review
and critique of Advisory Committee drafts. The bar’s
active involvement in the entire five-year CPLR working
project is a reminder that procedural reform is impos-
sible without the constant support and regular input of
lawyers throughout the state. u
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