


JUDICIAL MISCONDUCT 

Federal and state appellate courts ordinarily review ex parte 
communications according to the nature of the communication 
(i.e., whether it related to a substantive issue in the case or 
whether it concerned nonsubstantive matters). 119 Substantive 
communications would include communications pertaining to 
legal and factual issues in the case, whereas nonsubstantive 
communications relate to the extent of deliberations, the avail
ability of items of evidence, and housekeeping matters, such as 
meal orders. The courts also examine the manner in which the 
communication was made and ordinarily apply waiver doctrine 
when counsel fails to protest the occurrence. The most decisive 
factor, as the Supreme Court decisions demonstrate, is the 
potential for prejudice, or the presence or absence of actual 
prejudice, from the communication. 

The courts scrutinize more closely ex parte communications 
that relate to legal or factual matters in the case since such 
communications can carry a presumption of prejudice in favor 
of the aggrieved party. 120 Thus, ex parte responses to a jury's 
question about substantive matters, such as (1) the standard for 
contributory negligence; 121 (2) the measure of damages under a 
contract; 122 (3) principles of estoppel; 123 (4) construction of a 
contract; 124 (5) interpretation of a criminal statute; 125 (6) the need 
for unanimity for a verdict; 126 (7) separability of substantive 

defendants could have done nothing at the conference, and, indeed, their presence 
might have been counterproductive. The Court also held that counsel's failure to 
object to defendants' presence constituted a waiver of defendant's statutory right of 
presence under Federal Rule of Criminal Procedure 43. [d. 

See also United States v. Madrid, 842 F.2d 1090 (9th Cir.), cert. denied, 488 
U.S. 912 (1988); United States v. Yonn, 702 F.2d 1341 (11th Cir.) cert. denied, 
464 U.S. 917 (1983); LaChappelle v. Moran, 699 F.2d 560 (1st Cir. 1983); People 
v. Mullen, 44 N.Y.2d 1, 374 N.E.2d 369,403 N.Y.S.2d 470 (1978). 

119 United States v. Rapp, 871 F.2d 957 (1Ith Cir.), cert. denied, 110 S. Ct. 233 
(1989); People v. France, 436 Mich. 138,461 N.W.2d 621 (1990). 

120 Wallace v. Duckworth, 597 F. Supp. 1,2 (N.D. Ind. 1983); France, 436 
Mich. at 139, 461 N.W.2d at 622. 

121 Fillippon v. Albion Vein Slate Co., 250 U.S. 76 (1919). 
122 Nations v. Sun Oil Co., 695 F.2d 933 (5th Cir.), cert. denied, 464 U.S. 893 

(1983). 
123 South Leasing v. Williams, 778 F.2d 704 (11th Cir.), cert. denied, 481 U.S. 

1039 (1985). 
124 Vogel v. American Warranty Home Servo Corp., 695 F.2d 877 (5th Cir. 

1983). 
125 Collins v. State, 191 Ga. App. 289, 381 S.E.2d 430 (1989). 
126 Henry v. State, 548 So.2d 570 (Ala. 1989). 
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offenses from conspiracy; 127 (8) the overt act requirement for 
conspiracy; m and (9) any jury polling following the verdict, 129 
were found prejudicial and required reversal. Similarly, ex parte 
communications on nonsubstantive matters, such as responding 
to a jury note inquiring whether the judge would accept a 
particular verdict,130 or urging a deadl cked jury to continue 
deliberating, 131 can also result in reversal. The courts disapprove 
of a per se rule f reversal lJ2 and analyze the ex parte communica
tion for actual or potential prejudice. 133 Cases finding lack of 
prejudice look at the sub tance of the communicati n 134 the 
re pOl1sivene s of the judge's communication to the jury's com
munication IJS the xtent of the deliberations after the ex parte 
communication,136 and any curative instructions given to the 
jury. 137 

Apart from the substance and timing of the ex parte communi
cation, some courts find that the error has been aggravated by 

127 United States v. Ronder, 639 F.2d 931 (2d Cir. 1981). 

128 United States v. Burns, 683 F.2d 1056 (7th Cir.), cert. denied, 459 U.S. 1173 
(1982). 

129 Rhodes v. State, 547 So . 2d 1201 (Fla. 1989). 

130 Rogers v. United States, 422 U.S. 35 (1975). 

13 1 Shields v. United States, 273 U.S. 583 (1927); United States v. Ronder, 639 
F.2d 931 (2d Cir. 1981); People v. Ciaccio, 47 N.Y.2d 431,391 N.E.2d 1347,418 
N.Y .S.2d 371 (1979); People v. Payne, 149 A.D.2d 542,540 N.Y .S.2d 256 (1989) . 

132 People v. France, 436 Mich. 138,461 N.W.2d 621 (1990). 

133 United States v. U.S. Gypsum Co., 438 U.S. 422 (1978); United States v. 
Widgery, 778 F.2d 325 (7th Cir. 1985); United States, ex rei. SEC v. Billingsley, 
766 F.2d 1015 (7th Cir. 1985); Krische v. Smith, 662 F.2d 177 (2d Cir. 1981). 

1}oI Smith v. Kel..o , 863 F.2d 1564 (lith Cir.), cere. denied. 490 U.S . J072 
(1989) ; United State. v. Blackmon. 839 F.2d 900 (2d Cir. 1988); United States v. 
Bustamante, 805 P.2d 201 (6th Cir. 1986)' United Stales . Widgery , 778 '.2d 325 
(7th Cir. 1985) ' Skill v. Martinez, 671 F .2d 368 (3d Cir. 1982); People v. Aveille 
148 A.D.2d 461 538 N.Y.S.2d 615 (989) ; People v. Moran . 123 A.D.2d 646, 
507 N.Y.S.2d 24 (1986). 

135 United States v. Rapp, 871 F.2d 957 (11th Cir.), cert. denied, 110 S. Ct. 233 
(1989); United States v. Breedlove, 576 F .2d 57 (5th Cir. 1978); Watson v. State, 
728 S.W.2d 109 (Tex. Ct. App. 1987). 

1.10 ompare United States v. RondeI' , 639 F .2d 931 (2d ir . 1981) (verdi t 
reached one-balf hour after improper communication) with Krische v. Smith. 662 
F. 2d 177(2<:1 il' . 1 81)(verdictreachedone hou:randtwentyminutesal'terimproper 
communication) and United States v. Rapp 87J F .2d 957 (11th Cir.) (verdict 
reached lwenty- even hours after improper communication) , cerl. d 'flied I J 0 S. 
Ct. 233 (1989). 

131 United States v. Bascaro, 742 F.2d 1335 (llth Cir. 1984); United States v. 
Musto, 540 F. Supp. 318 (D.N.J. 1982). 
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the manner in which the communication was made. The absence 
of the judge when a jury inquiry is received and answered can be 
error. It is improper, for example, for a judge to communicate 
with the jury through court personnel. 138 Telephonic communica
tions with the jury is also improper, 139 as is the judge's personally 
entering the jury toom to answer the jury's questions. 140 

A claim that the judge engaged in an improper ex parte 
communication can be waived. 141 Counsel's voluntary absence 
from the courtroom may operate as a waiver, 142 as well as 
counsel's express consent to the judge engaging in an ex parte 
meeting. 143 The failure to interpose a timely objection and seek 
corrective action can also constitute a waiver. 144 A defendant also 
may waive his right to be present at a conference between 
judge and jury when he knowingly absents himself from the 
proceeding. '45 Where a statute or rule expressly commands the 
defendant's presence, however, counsel's consent to the defen
dant's absence ordinarily will not operate as a waiver. 146 

Conclusion 

The integrity of the jury deliberation process must not be 
infringed by a judge's improper verdict-urging instructions, 
coercive remarks, or private contacts with deliberating jurors. 

138 People v. Ciaccio, 47 N.Y.2d 431, 391 N.E.2d 1347, 418 N.Y.S.2d 371 
(1979); People v. Miller, 149 A.D.2d 439, 539 N.Y.S.2d 782 (1989). See also 
Parker v. Gladden, 385 U.S. 363 (1966) (court bailiff's improper communication 
with jury deprived defendant of constitutional right to be tried by impartial jury). 

139 Ortiz v. State, 543 So. 2d 377 (Fla. Dist. Ct. App. 1989). 

140 State v. Estrada, 69 Haw. 204, 738 P.2d 812 (1987). 

141 United States v. Gagnon, 470 U.S. 522, 527 (1985). 

142 Karl v. Burlington N.R.R. Co., 880 F.2d 68 (8th Cir. 1989). 

143 United States v. Musto, 540 F. Supp. 318, 335 (D.N.J. 1982). 

144 United States v. Bascaro, 742 F~2d 1335 (lith Cir. 1984). In re Air Crash 
Disaster, 586 F. Supp. 711, 721 (E.D. Pa. 1984), rev'd, 769 F.2d 115 (1985), cert. 
denied, 488 U.S. 994 (1988); Watson v. State, 728 S.W.2d 109 (Tex. Ct. App. 
1987). 

145 United States v. Gagnon, 470 U.S. 529. This situation assumes that the 
conference involves a material part of the trial at which defendant's presence would 
be meaningful. People v. Mullen, 44 N.Y.2d 1, 374 N:E.2d 369, 403 N.Y.S.2d 
470 (1978) (defendant's absence from informal questioning of juror in judge's 
chambers for possible disqualification not violative of defendant's right to be 
present). 

146 People v. Mehmedi, 69 N.Y.2d 759,505 N.E.2d 610, 513 N.Y.S.2d 100 
(1987). 
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Appellate courts carefully scrutinize deadlock instructions to 
determine whether the content or timing of the instructions 
was coercive. The courts also examine whether other coercive 
language might have induced a verdict that was the product not 
of conscienti us agreement on the merits but, rath r , that resulted 
from the pressure f time constraint and ntinued c nfinement. 
Although the standards are n t uniform, federal and tate appel
late COUlts generally examine the judge-jury interaction on a 
case-by-case basi under the t tality of the ircumstances to 
determine whether there existed actual prejudice or a dear 
potential for prejudice. 
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