





CRIMINAL LAW BULLETIN

offenses from conspiracy;'” (8) the overt act requirement for
conspiracy;'® and (9) any jury polling following the verdict,”
were found prejudicial and required reversal. Similarly, ex parte
communications on nonsubstantive matters, such as responding
to a jury note inquiring whether the judge would accept a
particular verdict,” or urging a deadlocked jury to continue
deliberating,"' can also result in reversal. The courts disapprove
of a per se rule of reversal'” and analyze the ex parte communica-
tion for actual or potential prejudice.' Cases finding lack of
prejudice look at the substance of the communication,™ the
responsiveness of the judge’s communication to the jury’s com-
munication,'” the extent of the deliberations after the ex parte
communication,'* and any curative instructions given to the
jury'lﬂ

Apart from the substance and timing of the ex parte communi-
cation, some courts find that the error has been aggravated by
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the manner in which the communication was made. The absence
of the judge when a jury inquiry is received and answered can be
error. It is improper, for example, for a judge to communicate
with the jury through court personnel. " Telephonic communica-
tions with the jury is also improper, ' as is the judge’s personally
entering the jury room to answer the jury’s questions. '

A claim that the judge engaged in an improper ex parte
communication can be waived.'* Counsel’s voluntary absence
from the courtroom may operate as a waiver,'? as well as
counsel’s express consent to the judge engaging in an ex parte
meeting.'* The failure to interpose a timely objection and seek
corrective action can also constitute a waiver.'* A defendant also
may waive his right to be present at a conference between
judge and jury when he knowingly absents himself from the
proceeding.'* Where a statute or rule expressly commands the
defendant’s presence, however, counsel’s consent to the defen-
dant’s absence ordinarily will not operate as a waiver. '*

Conclusion

The integrity of the jury deliberation process must not be
infringed by a judge’s improper verdict-urging instructions,
coercive remarks, or private contacts with deliberating jurors.
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Parker v. Gladden, 385 U.S. 363 (1966) (court bailiff’s improper communication
with jury deprived defendant of constitutional right to be tried by impartial jury).

% Ortiz v. State, 543 So. 2d 377 (Fla. Dist. Ct. App. 1989).
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be meaningful. People v. Mullen, 44 N.Y.2d 1, 374 N.E.2d 369, 403 N.Y.S.2d
470 (1978) (defendant’s absence from informal questioning of juror in judge’s
chambers for possible disqualification not violative of defendant’s right to be
present).

1% People v. Mehmedi, 69 N.Y.2d 759, 505 N.E.2d 610, 513 N.Y.S.2d 100
(1987).
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Appellate courts carefully scrutinize deadlock instructions to
determine whether the content or timing of the instructions
was coercive. The courts also examine whether other coercive
language might have induced a verdict that was the product not
of conscientious agreement on the merits but, rather, that resulted
from the pressure of time constraints and continued confinement.
Although the standards are not uniform, federal and state appel-
late courts generally examine the judge-jury interaction on a
case-by-case basis, under the totality of the circumstances, to
determine whether there existed actual prejudice or a clear
potential for prejudice.
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