











CRIMINAL LAW BULLETIN

(Trombetta v. California). When misconduct is insulated from
attack, there is no incentive to discontinue the practice.

Conclusion

Most troubling of all, however, is the Court’s failure tq
articulate ethical norms to guide prosecutors. The theme tog
often heard is that the due process clause is not a code of ethicg
for prosecutors and that prejudice to the defendant, not the
culpability of the prosecutor, is the touchstone concern. Thig
philosophy is intolerable. First, it offers no guideposts from the
highest court in the nation to the most powerful official in the
criminal justice system on the ethical limits of conduct. Second,
it invites the prosecutor to be a law unto himself, as long as no
specific constitutional rights are violated and the prejudice is
kept to a moderate level, or even raised to an immoderate leve]
if the proof of guilt is strong enough to render misconduct
““harmless.”

In policing prosecutorial misconduct, then, the Burger Court
has been a friendly traffic cop which has given the prosecutor
the green light almost all of the time. If prosecutors cannot
restrain themselves and resist the temptation to misconduct,
victims of misconduct will find no ally in the Supreme Court.
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