






PROSECUTORIAL MISCONDUCT 

L ber of prosecutors held in contempt, disciplined by bar associa­
tion grievance committees, or sued civilly is astonishingly low. 

Although the major responsibility for controlling prosecu-
:: torial excesses rests on the judiciary, many courts, and most 

notably the Supreme Court, have defaulted and have abdicated 
much of their power to the executive branch and its prosecu­
torial agents. Time and again the Supreme Court has deferred to 

. the prosecutor's conduct, judgment, and exercise of discretion. 
The presumption of prosecutorial good faith echoes throughout 

• the decisions. When no specific constitutional right has been 
implicated, as in Valenzuela-Bernal, the deference is total. The 
Court could have preserved its independence in that case sim­
ply by requiring the prosecutor to elect which of the two over­
riding policies to pursue-deportation or criminal prosecution. 
Instead, the Court gave the prosecutor the entire loaf, but at the 
cost of denying the defendant a fair trial. 

The Court also has undermined the efforts of lower courts to 
control prosecutorial excesses through use of the supervisory 
power doctrine. Although this doctrine has been invoked spar­
ingly, the Court has reprimanded such attempts to discipline 
errant government officials as an improvident exercise by the 
judiciary of a "chancellor's foot veto over law enforcement 
practices of which [a court) does not approve. " 27 Such a 
response is most regrettable in a case like United Slales v. 
Hasting; first, because the circuit court of appeals used its 
disciplinary powers properly and only after repeated admoni­
tions to prosecutors were flaunted; and second, because the 
Supreme Court elevated the harmless error doctrine to a level 
that all but dwarfed the interests of a fair trial. Such blinking at 
misconduct truly breeds cynicism and disrespect. 

By the same token, the Court's fashioning of procedural 
rules governing proof of misconduct has been unrealistic and at 
times absurd. Requiring proof, as in Oregon v. Kennedy, that a 
prosecutor engaged in trial misconduct with the specific intent 
to cause a mistrial is practically impossible, short of an outright 
admission. Equally unrealistic is proving a juror's actual bias 
(Smith v. Phillips) ; a prosecutor's actual vindictiveness (United 
States v. Goodwin); the probative value of absent eyewitnesses 
(United States v. Valenzuela-Benal); or of other lost evidence 

27 United States v. Russell, 411 U.S. 423,435 (1973). 
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(Trombetta v. California). When misconduct is insulated frOIll 
attack, there is no incentive to discontinue the practice. 

Conclusion 

Most troubling of all, however, is the Court 's failure to 
articulate ethical norms to guide prosecutors. The theme too 
often heard is that the due process clause is not a code of ethics 
for prosecutors and that prejudice to the defendant, not the 
culpability of the prosecutor, is the touchstone concern. This 
philosophy is intolerable. First, it offers no guideposts from the 
highest court in the nation to the most powerful official in the 
criminal justice system on the ethical limits of conduct. Second, 
it invites the prosecutor to be a law unto himself, as long as no 
specific constitutional rights are violated and the prejudice is 
kept to a moderate level, or even raised to an immoderate level 
if the proof of guilt is strong enough to render misconduct 
"harmless. " 

In policing prosecutorial misconduct, then, the Burger Court 
has been a friendly traffic cop which has given the prosecutor 
the green light almost all of the time. If prosecutors cannot 
restrain themselves and resist the temptation to misconduct, 
victims of misconduct will find no ally in the Supreme Court. 
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