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116 7 - THE PROSECUTOR’S CONTRIBUTION TO WRONGFUL CONVICTIONS

Manipulating the Jury’s Decision-Making

A prosecutor has a special duty not to mislead the fact-finder or attempl to manipulate
a jury's ability to review the evidence fairly and dispassionately. The opparinnity for a
prosccutor 1o mislead the fact-finder and manipulate the verdict inheres in virtually every
phase of the criminal trial. Misleading conduct can even rise to the level of a duc process
violation when it invalves the knowing use ol false evidence, or when the prosecutor’s
conduct renders the trial fundamentally unfair, The risk that an innocent person may be
convicted because of such tactics is evident.

False, misleading, and inflammatory tactics. The prosecutor’s deliberate use of perjured
testimony violates due process, may result in an unfair trial, and may even result in the
conviction of an innocent person. Even non-deliberate conduct that elicits perjured
lestimony is a due process violation if the prosccutor should have known about the perjury.
A proseculor also commits misconduct when she uses fraudulent physical evidence or
creates false impressions from the evidence, such as asking questions withaut a factual
basis, or insinuating that the defendant has a criminal background and a propensity to
comunut crimes.

A proseculor also undermines the integrity of the trial and risks convicting an innocent
person by referring to matters outside the record and misrepresenting the record. Thus,
courts have rebuked prosecutors and in some cases reversed convictions for allusions to
private conversations with witnesses or the defendant; references to evidence that had been
excluded; insinuations that issues of fact have previously been authoritatively determined;
or comments that dilute reasonable doubt and the presumption of innocence.

Prosecutors can also misrepiesent the record by making false or exaggerated claims
that can mislead the jury into convicting. In the well-known case of Miller v. Pate (1967),
a prosecutor committed reversible misconduct by misrepresenting in a rape and murder
trial that undershorts belonging to the defendant were stained with the young victim’s
blood, when the prosecutor well knew that the stains were paint. Prosecutors have also
made false assertions that an object in the defendant’s possession was the murder weapon,
that the defendant’s fingerprints were found at the crime scene, and that the defendant
failed an intoxication test.

In addition, appeals by prosecutors to a jury’s fears, passions, and prejudices are 4
common tactic to manipulate the fact-finder and may produce an erroneous verdict. Such
conduct often appears deliberately calculated to impair a defendant’s right to a fair trial.
For example, prosecutors have introduced inflammatory physical evidence, have elicited
inflammatory testimouy conlaining irrelevant racial and sexual innuendos, and have
engaged in other inflammatory conduct designed to prejudice the jury.

Prosecutors are forbidden to use arguments calculated to inflame the passions and
prejudice of the jury. However, they also know that such arguments are much more
effective than restrained and objective remarks, and some may be willing to assume the
risk that an appellate court will find the conduct not severe enough to warrant a reverss
when the remarks are viewed in black and white in the appellate record. Thus, prosecut
use a litany of colorful and abusive rhetoric to denigrate the defendant, and some courts
give the prosecutor considerable latitnde in such disparaging conuments. Prosecutors dl-‘f’
make arguments calculated to incite among jurors feelings of fear, anger, and l't‘\"‘”g:
Exhortations to join the War on Crime, predictions af the dire consequences if juror™ ‘”_
not convict, and exploitations of the jury’s sympathy for the victim to inciie (-"C'm;'ﬁqn
anger and retaliation can sufficiently inflame a jury to result in the conviction of
innocent person.
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