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7 . THE PROSECUTOR'S CONTRlBUTION TO WRONGFUL CONVICTIONS 115 

'rOll ud !>uffi cien tl)' 10 lll.1((1VlT inconsi$lencics or oUlright lies, [hell Ill\: c()opct'alor\ 
�l�"�l �l �~�g� lIlY \lWv be 11erjurv, and hdp f)roduce <1 11 lInjusL convicti on. Also, Sllme C,TII)j> Cl'ators 

'SUIIll I ' • • • 

Ie. 0 1 even know Lhi.' clJfrcrenc' between Imlll ;lI1d lIllti'lIlh, and il prose utor who 1mb 
JlI:ly 11 , . • " • 

. Ilcllsivel y probe thl' cooperatur s story inVites false testImony. oopcrators often come 
�~� 11'1 environments uf crime and deceit that may make an I.Illlla stauding 01- truLll 
r �~�i�g�u�o�l�i�S�.� Cooperators Ina), not have a prosecutor's concern with exact facts, and may 

�~�I�:�e� langunge in a loose and �I�~�(�)�o�-�\�j�t�e�r�a�l� fashion that encourages them to make exaggerated 
,.;scrtiOns that they may believe ,Ire the truth. 
; . Scientific aNd forellSic experts. Prosecutors' use. and misuse. of scientific evidence has 
lJecn one of lh princ.ipal causes of wrongful convicLilJns, particularly in death penalty 
.:d5es (Garrett, 2011). Proseclltor!> may present·- through I he testimony of an expert 
�\�v�i�t�.�J�I�e�s�.�~� whom the proseclltor claims to be trustworthY-i1n opinjon linking the defendant 
til the nime, when in fact the proof may be erroneous t1l' rraudulent. Pro ecutors ill 
many cases have concealed from the defense evidence that would have discredited the 
<,xpert's opinion, and distorted ljle evidence to make il appear reliable, orten with tragic 
resulrs. Pros\,:cUl'ors have elicited fraudulent lestimony, erroneous ilnd prejudicial 
cOJlclusions without any tactual basis, and opinions that �~�1�p�p�e�a�r� to �b�~�'� LlCIseu on a valid 
scientific theory hut are really the eXj)ert's speculation alld conjecture. Tbey also bave 
attempted to bolster the expert's credibility by exaggerating Lile expeds b<lckground and 
l'xpcrieJJce, and by givUlg the jury person.ll assurances that tbe expert is �n�~�:�d�i�b�l�e� and 
reliable. 

Prosecutors know that juries ordinarily view experts with heightened respect, J\1d give 
considerable weight to their opi.nions. In �c�o�n�t�r�~�1�s�t� with other rypes of witnesses, the expcrl 
is usually viewed by the jury with all aura of speci,ll reliahiUty <lnd �l�r�u�s�t�w�(�)�r�l�h�i�n�e�:�,�~�.� 

Moreover, the expert usually posse ses impressive crc(knliuls that reinforce Ihe jury's trusl 
in Ihe expert's upiniol1. Furtber, the expert is usually Cllil:l't al presenLing hi.-; or her 
�t�~�~�t�i�1�1�1�o�n�y� skiUfuUy aDd persuasively, and in Jangurlgc UHiI �i�l�l�J�'�(�)�r �,�~� C<if1 undnst<llld. [7inall)" 
Ihe t'xpcr[\ conclusions almost always interlock with oLher evidl'nce ill the C3se and 
reinforce and cllrroborate the pro ecutjon's theory lli' guilt. More than any other witness, 
the expert probably has the gre,ltest capacity to mislead the jury. And in tandem with a 
prosecutor who aggressively seeks a conviction. tile experl «'ill provide the testimony that 
virtually secures that conviction. 

Fraudulent and erroneous �s�c�i�e�l�1�t�i�f�i�~�'� evidl'nce �h�,�,�~� ill(\uJ{'d �J�i�l�l�W�T�p�r�i�l�1�t�~� plarJl('d at tile 
scene of the crime, faked autopsies in death pcnairy cases, r: Iricalecl breathalyzcr readings 
in intoxicated driving cases, and perjured testimony hy l"\perts making hair and blo J 
comparisons. Prosecutors b,IVe also presenled as lrustworthy the tcst imony of scienlific 
experts that contained false, exaggerated, and erroneous conciu::.inns t hat lacked a scknti.J1c 
basis. Numerous instances of so-called "junk science" have been presented by prosecutors 
as reliable and used to win cOllvictions. Some of these pseudo-experts are notorious for 
promoting bogus opinions. 

Moreover. because of the secretive nature of pre-trinl prep<l ration, the £11.111111':1' in which 
a prosecutor is able to sh'lpc, m:mipul,It.:, ,lnt! even manuf; lctlirc the e. pl.!rt 's testill10ny 
is virtually impossible lo provc. h is intuitively obvious, huwcvl'r, that the �r �e �l�a�t�i�(�)�l�1 �~ �h�i�p� 

between prosecutors alld [Iwir �e�x�p �c �r�t�~�,� �i�~� Illlltl w ily rein fo rcing of"L<:lI \lot in I.h t: :.c-rvil. ur 
truth but to win a conviction. M<1J1Y experts display J pro-pro t: lI1iOIl bias, l'spe ·i:1 11 
those employed by law enror 'ment �a�g�(�:�l�l�c�i�(�' �~� ( ,innlH:lli, �1 �~�9 �7�) �.� Many of Ihc5 ex!-'crt 
are notorious for manUl,lLtlll'illg t �· �~ �t�i�l�l�l�l�>�l�l�}�"� to fit the rroseclltion's theory ) f guilt. fj the 
same token. prosecutors routinely seck \,lUl t.:x!-'erl , who will support the prosecution's 
theory of guilt, and reject �t�: �J�\ �r�t�.�:�r�!�~�.� who lIIi ghl di) I,lar Ilwre independence (Faigman, et 
a!., 2002) . 
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Manipulating the Jury's Decision-Making 
A PnlsL"cul.m has J spccial Ju fy not to mislead the r,lll-filldcrl)r atll'lllfti III 111, 111 ipul ::l It' 

a jury's lIllilily In review the tvidcncc fairly and di~,p;b~i,)J1,lll'ly. T II\' ollPllll lll1il y ror a 
pro~ccutor 10 Illi,l 'fi t! th ' Inct-finde.r <lnd manipulate the wrdi t inh eres ill virl u;11I 'tV T )' 

ph'lSl' of the "rin)i11all fi., l. Misleading cOllduct can even rise to th e level of a dill' pro es, 
vi o latioll whcn it illvolve:; the knowing U$L' of false evidence, or when the prosecutor's 
( nJHluc t rcnders the tri al hll1dalllellt,liJy untilir. The risk that an innocent pCl"son lDay be 
convicted because of such tacli 's iIS evidenl. 

False, misleading, and inflammatory tactics. Th.t· 1-'/"I)~\~Clltllr '~ delih!'r HI' lI'.( of'I'c)"ju)"cl! 
testimony violates due process, Illay reslIlt ill an unfair trial, and may ev .. ~11 re.sult in Ihe 
conviction of .Ill inllocent perSt1l1. [v('n non-deliberak COlltil.l C: t. Lh,ll clicit, j1<.'rjurct/ 
testimony is a due process violation if lhe prosecutor shOl~d have known about thl" perjury. 
A proscculor also commits misconduct when she uses fraudulenl physic !1 evicience O[ 

creates false impressions frum the evidence, such as asking qucst ion, wilhout ~ factuill 
basis, or insinuating that the defendant has a criminal background and a propensity to 
l:OII111UI crimes. 

A prosecutor also undermines the integrity of the trial and risks convicting an innocent 
per~o n by refUTing to matters outside the record and misrepresenting the record. Thus, 
cllmb have I"l!huked prO$Ixutors and in some cases reversed convictions for allusions to 
private conversations with witnesses or the defendant; references to evidence that had been 
excluded; insinuations that issues of fact have previously been authoritatively determined; 
or comments that dilute reasonilble doubt and the presumption of innocence. 

Prosecutors can also misreplesent the record by making false or exaggerated claims 
that can mislead the jUl"y into convicting. In the well-known case of Miller v. Pate (1967), 

a prosecutor committed reversible misconduct by misrepresenting in a rape and murder 
trial that undershorts belonging to the defendant were stained with the young victim's 
blood, when the prosecutor well knew that the stains were paint. Prosecutors have also 
made false assertions that an object in the defendant's possession was the murder weapon, 
that the defendant's fingerprints were found at the crime scene, and that the defendant 
failed an intoxication test. 

In addition, appeals by prosecutors to a jury's fears, passion., and prejudices arc.l 
common tactic to manipulate the fact-finder and may produce all enoncelUS vcr<JiLt~ Such 
conduct often appears deliberately calculated to impair a dcrend~lI1t's I iglll to a filLr trial. 
For example, prosecutors have introduced inflammatory physi(,;1 evidence, have e./icitcd 
inflammatory testimony contaiuing irrelevant racial ,md sexual innuendos, ,lnJ have 
engaged in other inOanlln;ltory conduct designed to prejudi ce the jury. 

Prosecutors are forbidden L(1 use arguments calculated to infh1l11l: t he pa s si()J1~ ;llld 
prejudice of the jury. However, they also know that such arguments are much more 
effective than restrained and objective remarks, and some may be willi ng l(1 ;lSsulllC Ihe 
risk that an appellate court will find the conduct not severe en ougb to warr,ult a reV r~;l~ 
when the remarks are viewed in black and white in the appeLlate record. Thus, proscclit r.> 

usc a litany Ilr <.;ulurFul and ahusive rh"tnric tn denigrate th ' dc(elld:l lll. ami s me ( Our
ts 

give the prOst~culnr collsirJ..:rabk latitlldt' in sllch c1iSIJ.Jf3ging c.ommC/lt~. Pro~eculOr al '~ 
make argullll"llb calculated to incit, dl110 n g juror::. feelings or Ie, r, :I nge l", :lIId rcvc Jlg~I ' 

r· rS (1 
Exhortations to join the War on Crime. predictio lls oj" Ihl" di re Lo nse'l li ence5 i )11J"lJ· t' 

I' " Cl not convict, and exploitation. or the jury's sYIllj1ath (()r the victi m to Ill cil' fce I Jl~~ ;I)1 
anger and retaliation can sufficiently inflame a jury to r sull in th e nllvi lIO Il 0 

innocent person. 


