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1996] PRIVILEGE DOCTRINES 587

more, plaintiff claimed that if the documents were legitimate
attorney work product, their immunity was overcome by plain-
tiff's substantial need for the information and the inability to
acquire this information by other means without undue hard-
ship.4?” Finally, the plaintiff characterized these documents as
materials “reasonably calculated to lead to evidence of fraud
and conspiracy.”#2 The communications involved the assist-
ance of counsel only to further the company’s fraud upon the
court as well as their continuing fraud and deceit on the Ameri-
can public, and therefore fall into4? the crime-fraud exception
to any privilege that might otherwise apply, pursuant to the
Mississippi Rules of Evidence.43°

Finally, the plaintiff argued that the requested documents
had been subject to wide public distribution, and discounted the
defendant’s last objection that the discovery requests were
“overly broad and burdensome.”3! The plaintiff sought either
the compulsion of B&W to produce the requested documents, or
an in camera inspection by the court to assess the applicability
of the crime-fraud exception to the attorney-client privilege,
plaintiff having already provided a prima facie showing that
ongoing fraud exists.432

On February 6, 1995, circuit court Judge William J. Lan-
drum granted the plaintiff’s request for in camera review of doc-
uments and will appoint a special master to determine the
applicability of attorney-client privilege, work product doctrine
and/or the crime-fraud exception to these privilege doctrines, if
he finds that the plaintiff has made a showing sufficient to sup-
port a “good faith belief by a reasonable person that [such a]
review of the documents may reveal evidence to establish the
claim that the crime/fraud exception applies.”33 In furtherance
of this, the court ordered B&W to turn over to the court the ap-
proximately six hundred documents within three days, along
with a list cataloging each document, the reasons asserted for

427. Plaintiff's Motion to Compel, supra note 423, at 7-8.

428. Id. at 8.

429. Plaintiff's Memorandum, supra note 417, at 24.

430. Miss. R. Evip. 502(d)(1).

431. Plaintiffs Motion to Compel, supra note 423, at 8-9.

432. Plaintiffs Memorandum, supra note 417, at 25-26.

433. Order Granting Motion to Compel at 3, Butler v. Phillip Morris (Miss.
filed Feb. 6, 1995) (No. 94-5-53) [hereinafter “Order Granting Motion to Compel”].
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its confidentiality, the identification of all persons mentioned in
each, and an affidavit signed by counsel of record in Butler v.
Philip Morris that the documents produced are the same com-
plete set of documents as identified by J. Kendrick Wells on two
prior occasions.434

To date, no determination has been made as to whether or
not the B&W documents are privileged and thereby are pro-
tected from disclosure. However, disinterested attorneys who
have reviewed most of the Brown & Williamson documents
available through the media have rebutted the assertions of the
attorney-client privilege with respect to this material.*35

F. The Current Status of the Tobacco Litigation

In addition to the fraudulent activity uncovered in the
B&W documents, the 1990s witnessed Congressman Marty
Meehan’s delivery of a “Prosecution Memorandum” to Attorney
General Janet Reno on December 14, 1994 against Brown &
Williamson, its parent company British American Tobacco
Company and its lawyers.#38 The Prosecution Memorandum
outlined criminal allegations including perjury, false advertis-
ing, deception of federal agencies, deception of the public, con-
spiracy and Racketeer Influenced and Corrupt Organizations
(“RICO”) Law violations.#3? As a result of these inquiries, the
United States Attorney’s Office in New York and the Justice De-
partment’s criminal division in Washington have been review-
ing industry documents and Congressional testimony and
recently convened a grand jury in New York to examine the

434. Id. at 2-3. See also Affidavit of J. Kendrick Wells, supra note 379; Depo-
sition of J. Kendrick Wells (Sept. 8, 1994).

435. Geoffrey Hazard, Jr., an ethics expert at Yale Law School, claims that
“there is no possible reason for a law firm [of Shook, Hardy & Bacon] to be doing
this except to gain the protection of the [attorney-client] privilege,” intending to
shield damaging research results from the public. Claudia B, supra note 324, at
Al. Mathew L. Myers, a partner at a Washington D.C. firm, Asbill, Junkin & My-
ers and counsel to the Coalition on Smoking or Health, affirmed Hazard’s state-
ment claiming the “documents ‘blow the lid off any argument for attorney-client
privilege.” Id.

436. Mark Gottlieb, Tobacco Industry Target of Prosecution Memo Submitted
to Justice Department, ToBacco oN TRiAL, Nov./Dec. 1994, at 13-14.

437. 1d.
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1996] PRIVILEGE DOCTRINES 589

prospect of criminal charges against the tobacco executives.*38
Meanwhile, the Food and Drug Administration and President
Clinton are proposing new regulation of tobacco, including the
classification of nicotine as a drug and banning all cigarette
vending machines, in an attempt to restrict children’s access to
tobacco.439

All of this comes against the backdrop of an escalating bar-
rage of pending smoker-liability lawsuits wherein the defend-
ant tobacco companies continue to “wage a war of attrition” in
their fight against disclosure.*® In the pending case of Dunn v.
R.J. Reynolds Nabisco,**! the defendant Lorillard refused to re-
spond to the plaintiff's discovery requests until a sweeping pro-
tective order was obtained.“42 R.J. Reynolds v. Wendell
Gauthiert3 involves a complaint, filed by defendant RJR in
North Carolina, over the discovery attempted by the plaintiff
while the class-certified dispute was brought in Louisiana.*
Plaintiffs are seeking new litigation strategies by pooling their
efforts in class action suits#45 and employing innovative causes

438. Philip J. Hilts, U.S. Convenes Grand Jury to Look at Tobacco Industry,
N.Y. TimEs, July 26, 1995, at Al, Al5.

439. Id. at A15. See also Steve Weinberg, Hardball Discovery, A B.A. J., Nov.
1995, at 67.

440. See Castano Appendix A, supra note 48, at 9.

441. No. 18 DO1-9305-CT-06 (D.C. Ind. Jan. 17, 1995) (order granting motion
for protective order).

442. Id.

443. No. 6:94 CV 00464 (D.C. N.C. 1995).

444. Id.

445. See, e.g., Castano v. The American Tobacco Co., No. 94-1044, 1995 U.S.
Dist. Lexis 2005 (E.D. La. Feb. 17, 1995). John P. Coale of Washington D.C.’s
Coale, Allen & Van Susteren, has put together a “well-known and well-financed”
group of lawyers who filed this suit in New Orleans, charging the tobacco compa-
nies with “knowingly addicting people to nicotine.” Claudia B, supra note 324, at
Al. The suit, known as Castano after Diane Castano, the widow of a smoker, was
filed on behalf of the estimated fifty million allegedly “nicotine-dependent” smok-
ers in America in order to seek punitive and compensatory damages. Castano at
*15. In February, a United States District Judge in New Orleans certified the
class action against sixteen tobacco companies, recognizing that this will “be a
daunting task with long, difficult days ahead.” Id. at *56. The following month, on
March 8, 1995, the tobacco companies appealed the class action certification.
Glenn Collins, Tobacco Sees Way to Block a Big Lawsuit By Consumers, N.Y.
TiMEs, Mar. 20, 1995, at D1, D4. The United States Court of Appeals reversed and
remanded with instructions. 84 F.3d 734 (5th Cir. 1996).
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of action, such as state-sought reimbursements for Medicaid
costs expended on smoking related illnesses.*6

V. Analysis

In their effort to enforce the discovery rules and further the
pursuit of truth, courts have narrowed the mechanisms avail-
able to corporate defendants seeking to avoid discovery.44? As a
result, corporate defendants have chosen the privilege doc-
trines, so fundamental to the proper functioning of the adver-
sarial system, as their favored method of discovery avoidance,
because these rules have not yet been sufficiently refined to pre-
vent their use as a roadblock to discovery.+® Indeed, the privi-
lege doctrines are so basic to the effective operation of the
adversarial system that they can never be adequately tailored
to avoid abuse by a corporate defendant sufficiently motivated
to impede discovery.

The tobacco companies have sufficiently utilized the attor-
ney-client privilege and the work product doctrine as tactics to
avoid exposing potentially damaging information to litiga-
tion.#4® Despite the release by Lorillard, Liggett and Phillip
Morris of thousands of pages of internal documents related to
the health effects of smoking in Cipollone v. Liggett*® and
Haines v. Liggett Group, Inc.,*s! thousands more remain con-
cealed under color of the attorney-client privilege and the work
product doctrine.452 While Brown & Williamson has never been
compelled to disclose any documents in litigation, it is currently

446. Suits are commenced by a number of states, including Florida, Missis-
sippi, Minnesota, Texas, and West Virginia, against tobacco companies in an effort
to recover Medicaid costs spent on smoking-related illnesses. See, e.g., Associated
Indus. of Fla., Inc. v. State of Fla., No. 94-3128 (Fla. Cir. Ct. filed June 30, 1995).
See also Allman v. Philip Morris, 865 F. Supp. 665 (D.C. S.D. Cal. filed Sept. 22,
1994) (where the industry faces a federal racketeering suit in San Diego, under the
Racketeer Influenced and Corruption Organization Act, seeking $9 billion in dam-
ages over nicotine).

447. See supra part II.

448. See supra part IV.D-E.

449. See, e.g., Haines v. Liggett Group, Inc., 975 F.2d 81 (3d Cir. 1992); Butler
v. Philip Morris, No. 94-5-53 (Miss. filed Jan. 6, 1995); Maddox v. Williams, No. 94-
0171 (D.D.C. filed June 6, 1994); Cipollone v. Liggett, 683 F. Supp. 1478 (D.N.J.
1988).

450. See supra part IV.D.1.

451. See supra part IV.D.2.

452. See supra part IV.D.1-2.
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asserting these privileges to protect hundreds of documents
sought by the plaintiffs in two pending cases, Williams v. Wy-
att*53 and Butler v. Philip Morris, Inc.45

While the rules of discovery and the ethical canons seek to
protect confidential communications between a client and his
counsel and counsel’s work product from disclosure, the pre-
sumption in favor of finding that the privilege exists is not abso-
lute.*55 There is a burden on a party asserting the privileges to
establish that the privilege applies to the communication for
which protection is sought, and why the privilege is required for
each of the communications.45¢ Yet, even though the tobacco
companies have failed to make this requisite showing in Cipol-
lone, Haines, Wyatt or Butler, their boilerplate assertions that
the privileges apply to a sweeping array of materials have been
routinely accepted by trial and appellate courts throughout the
modern history of tobacco litigation. However, an improperly
asserted claim of privilege results in a waiver of the privilege.457

In Haines, a very general privilege log, which failed to de-
scribe the documents or provide the precise reasons for their
protection, was submitted by the defendants.45® In both Wyatt
and Butler, B&W failed to even submit such a log, and the court
relied wholly on the existence of an affidavit by then General
Counsel of B&W, J. Kendrick Wells, stating that he personally
recognized each document to be selected under attorney super-
vision relevant to pending litigation, as well as the unproven
existence of a signed confidentiality agreement between Merrill
Williams, a paralegal who was the source of these copied docu-
ments, and B&W’s law firm, Wyatt on which to base his deci-
sion that the documents were privileged.+® A later deposition
confirmed that Wells personally recalled looking at each of the
documents in question individually, but he refused to answer
why any specific document should be protected.46® It seems ex-

453. See supra part IV.E.2.

454. See supra part IV.E.3.

455. For a general discussion of the exceptions to the privilege doctrines see
supra part IILE.

456. See supra text accompanying note 95.

457. See supra text accompanying notes 159-60.

458. See supra note 296.

459. See supra note 379 and accompanying text.

460. See supra note 379 and accompanying text.
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traordinary that one man could recall hundreds of documents in
detail, specifically, that they were channeled through lawyers
over decades, yet could not recall why any one was individually
deserving of protection. In terms of the confidentiality agree-
ment allegedly signed at the start of William’s employment,
Wyatt cannot find the signed copy, and Williams has not testi-
fied to signing it, although the court has accepted Wells’ word of
its existence as fact.461

A. Application of the Attorney-Client Privilege

For the attorney-client privilege to apply, certain technical
requirements must be met: the corporation must be a “client”;
the lawyer must be engaged in the relationship for the purpose
of rendering legal advice or service; and the information in dis-
pute must be communicated in confidence for the purpose of ob-
taining legal services.462 If these requirements are met and the
privilege is found to apply, it must then be determined whether
the client has taken any actions which can be construed as con-
stituting a waiver of the privilege.463

1. Rendering Legal Advice

Despite the policy that the scope of the attorney-client priv-
ilege should be strictly construed so as not to interfere with le-
gitimate discovery efforts, the courts’ broad interpretation of
Upjohn+é¢ has encouraged corporations to engage attorneys in
every facet of corporate communication that could possibly be
classified as legal, and in many that clearly cannot, in an effort
to comply with the “legal advice” requirement of the attorney-
client privilege. The tobacco companies have been no
exception.465

There is abundant evidence establishing the use of tobacco
industry lawyers in the hiring and firing of employees and in
the selection of research projects for industry scientists to pur-

461. See supra note 333 and accompanying text.

462. See supra text accompanying note 95.

463. See supra part IIL.D.

464. Upjohn v. United States, 449 U.S. 383 (1981). See, e.g., Sexton, supra
note 126.

465. See supra part IIL.C.
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sue.*6 The CTR, which was supposed to be a research group
affiliated with and financed by the tobacco industry, was thick
with lawyers making decisions on every facet of their operations
and handling every document and communication in an at-
tempt to immunize them from later discovery or disclosure.6?
As one Brown & Williamson attorney explained “if it goes
wrong, [the findings of the CTR] can be the smoking pistol in a
lawsuit,” because all CTR data was considered to have become
privileged merely by its having been channeled through a
lawyer 468

Research was channeled into the Special Project Division of
the CTR after undergoing a sterilization step of handling by in-
dustry attorneys so that the damaging results could be kept
from the public under the color of the attorney-client privi-
lege.#6? J. Kendrick Wells, as General Counsel, advised Brown
& Williamson on how to immunize their research from public
disclosure: ““In order to be covered by the rules of civil proce-
dure [scientific reports] must be prepared in anticipation of liti-
gation[,]” so Brown & Williamson must “establish ‘appropriate
paperwork’ with its British parent [BAT] so that documents ‘of
a certain nature are prepared for [Brown & Williamson] in an-
ticipation of litigation[;]47° a 1979 memorandum written by
Wells encouraged the company to route all research projects
through the company’s legal department;*’! in a 1984 memo-
randum, Wells stated that “‘[d}irect lawyer involvement is
needed in all [British American Tobacco] activities pertaining to
smoking and health, from conception through every step of the
activity[;]”42 in a 1986 memorandum, Wells encourages the
utilization of “concise reports . . . [since] the brevity of the re-
ports will reduce the potential for receipt by [Brown & William-
son] of information useful to a plaintiff.”+73

466. See supra note 329 and accompanying text.
467. See supra note 329 and accompanying text.
468. See supra note 241.
469. See supra note 329 and accompanying text.
470. See supra note 329.
471. See supra note 329.
472. See supra note 328.
473. See supra note 329.
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Memoranda further show that counsel was present at all
company meetings related to scientific research.4’* In-house
and outside counsel were directly involved as decisionmakers in
the hiring of scientists and the selection of research projects for
tobacco industry funding.4’> Shook & Hardy,*’¢ outside counsel
to Brown & Williamson, Lorillard and Philip Morris, in memo-
randa to in-house counsel at Brown & Williamson dated be-
tween February 1978 and April 1984, revealed the attorneys’
involvement in the hiring of scientists specifically to work on
special research projects.*”” Lawyers became the de facto deci-
sionmakers in funding scientific research, exemplified in a se-
ries of letters from scientists to industry lawyers seeking
approval of research grants. One scientist, requesting a grant
of $88,773 to complete her work on the environmental factors
causing death, received approval from the lawyers at Shook &
Hardy two months later.#”® A former RJR scientist and key
player in the Special Project Division described the nature of
his position as “wearing two hats,” one as a person in charge of
research and development information and the other as an-
swerable to the legal department.+™

After reviewing the “special project documents” in Haines,
the special master observed that the CTR retained its own legal
department and he therefore thought there was sufficient attor-
ney-client communication to find that the privilege existed.48°
However, the mere funneling of information, specifically dam-
aging scientific research, through attorneys clearly constitutes
insufficient attorney input to establish attorney-client privilege

474. See supra note 328 and accompanying text.

475. See supra note 329.

476. Shook, Hardy & Bacon, a two-hundred lawyer firm in Kansas City, has
become “synonymous with tobacco for more than three decades” representing
Philip Morris, Brown and Williamson Tobacco Corporation, Lorillard Inc., and ad-
vising the Council for Tobacco Research. John Schwartz & Saundra Torry, In
Practice of Corporate Defense, Kansas City Firm Has Privileged Position, WASH.
Post, Sept. 26, 1995, at A8. In addition, the firm’s clients have included the
gunmaker Colt Industries, A.H. Robins Co., and leading drug companies whose
products range from the Dalkon Shield, the anti-miscarriage drug DES, and the
sleep drug Halcion. Id.

477, See supra note 329.

478. See supra note 329.

479. See supra note 329.

480. See supra note 300.
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with respect to the work.481 The purpose of the lawyers’ involve-
ment must be the rendering of legal services, not business ad-
vice in order to activate the privilege.482 Testimony of an in-
house attorney at B&W acknowledged that Wyatt, B&W’s se-
nior law firm, had done business counseling for B&W as well as
litigation work.483

In order for the privilege to attach, the advice must be
predominantly legal.48¢* Memoranda between scientists and
lawyers regarding the approval or disapproval of scientific re-
search grants reveals that lawyers took an active administra-
tive role in allocating research funds, based on the degree of
public relations value potential in the project. Additionally, one
letter from Shook & Hardy reveals the firm’s involvement in re-
viewing research results before allowing them to be pub-
lished.485> As a result, scientists and their projects became
primarily accountable to lawyers. These types of communica-
tions are clearly nonprivileged business records, and the mere
handling of the documents by lawyers cannot elevate them to
the status of attorney work product or protect them under attor-
ney-client privilege.*86 Where the lawyer’s involvement in the
attorney-client relationship takes on the form of business ad-
vice, the rationale behind the attorney-client privilege ceases to
function, and the privilege cannot apply.

2. Confidential Conveyance

The information for which protection is sought must be con-
veyed from the client to the attorney, in confidence, for the pur-
pose of obtaining legal advice or services.®” Although the
“H&K documents,”88 the “special project documents”® and the
“[Brown & Williamson] documents” are all allegedly confiden-
tial, confidential communications are limited to the tobacco

481. See supra text accompanying note 115.
482. See supra part 111.C.2.

483. See supra note 379.

484. See supra part II11.C.2.

485. See supra note 329.

486. See supra text accompanying note 115.
487. See supra text accompanying note 95.
488. See supra text accompanying note 236.
489. See supra text accompanying note 289.
490. See supra part IV.E.1.
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company or employee thereof as the client, not to third parties
such as independently employed scientists.4*! Furthermore,
memoranda regarding a CTR meeting where American Tobacco
asserts the need for the CTR to become more politically ori-
ented, hire more “skeptical scientists” and increase its role as
an “industry shield” are clearly not within the scope of an attor-
ney-client communication for purposes of the privilege, and
therefore fall outside the scope of the attorney-client
privilege.492

Certainly, information analyzed by a paralegal employed
by Wyatt for the purpose of rendering legal advice on pending
tobacco products liability litigation (information which was con-
fidentially conveyed) is entitled to protection under the privi-
lege. However, the special project documents which were
channeled into the Special Project Division of the CTR by indus-
try attorneys to intentionally hide damaging results from the
public and memoranda between scientists and industry lawyers
regarding business decisions on funding research and hiring
should not be subject to the attorney-client privilege.

B. The Assertion of the Work Product Doctrine

The work product doctrine affords another type of protec-
tion for materials generated by an attorney in anticipation of
litigation, creating a “zone of privacy”? within which an attor-
ney may practice his craft free from the prying eyes of any per-
son, whether party to a dispute or not.#** The doctrine provides
a two-tiered system of work product protection, one designed to
protect “ordinary work product,” the other designed to protect
opinion, analysis and the mental impressions of the attorney.4%

In order for the work product doctrine to apply to an item it
must be prepared in anticipation of some litigation, that is, the
item must be forged by the attorney in the practice of her craft,
and the item must be prepared by a party, by a party’s repre-
sentative, or prepared for the use of that party.*® The tobacco

491. See supra part 111.A.2, c.1 for discussion of the scope of the privilege.
492, See supra note 308.

493. See supra note 100 and accompanying text.

494, See supra part II1.B.

495. See supra text accompanying note 105-06.

496. See supra note 101-03 and accompanying text.
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companies have attempted a shotgun application of the work
product doctrine to all of their research, marketing and public
relations efforts in an attempt to force any potential litigants to
exhaust their resources in any attempt to force a tobacco com-
pany to defend itself in any litigation.

1. The Brown and Williamson Documents

The Brown & Williamson documents were among a huge
mass of correspondence generated by, between and amongst the
tobacco companies, their subsidiaries, and their affiliated orga-
nizations.#” These documents would normally be discoverable
as historical archives; typically, such documents kept in the or-
dinary course of business are considered to be discoverable.4%
The mere collation, organization and archiving of documents
will not protect them as attorney work product.*®® An attorney
is not able to elevate the status of business records to docu-
ments protected by the work product doctrine by the strategy of
“laying on of hands,” that is, funneling a document through the
hands of an attorney solely for purposes of granting them privi-
leged status.

J. Kendrick Wells, one time General Counsel for Brown &
Williamson, outlines just such a “laying on of hands” strategy in
a memorandum to another Brown & Williamson attorney: “[Iln
order to be covered by the [work product doctrine] [scientific re-
ports] must be prepared in anticipation of litigation.”5°0 Wells
further advised Brown & Williamson to characterize otherwise
routine paperwork as such, as well as keeping all reports as
brief as possible to reduce the potential of transferring presum-
ably damaging information to an opponent in any potential liti-
gation.?! This memorandum, when considered in light of the
foregoing advice, gives rise to the clear presumption that Brown
& Williamson counsel sought to protect generally nonprivileged
information by cloaking every piece of internal communication,
every research and development study, every business record
and every piece of information pointing to the devastating ef-

497. See supra part IV.E.1.

498. See supra part IV.E.1,

499. See supra text accompanying note 115.
500. See supra note 329.

501. See supra note 329.
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fects of tobacco use on human health within the ambit of the
work product doctrine by having an attorney “bless” each docu-
ment sometime in its life cycle, thereby claiming that the docu-
ment was prepared in anticipation of litigation.

Wells himself, in sworn testimony, seemingly implies that
this whole scheme is fraudulent: he intimates that many of the
documents sought to be protected under the privilege existed
prior to any pending litigation, indeed, they existed prior to any
threats of litigation.592 Although litigation need not be immi-
nent for a document to be prepared “in anticipation of litiga-
tion,” there must at least be some highly probable threat of
litigation of which the lawyer is aware, rather than strictly sci-
entific or non-directed legal research. Clearly, by Wells’ own
admission, at least some of these documents could not have
been “prepared in anticipation of litigation” as is required to ac-
tivate protection.

Finally, the mere fact that a document is prepared under
the supervision of an attorney does not raise it to the level of
opinion work product.?*3 Although the courts have recognized
the application of the work product doctrine to non-lawyers
such as Williams working for and under the direct supervision
of any attorney,°¢ the document at issue must actually contain
the opinions, conclusions, analysis or mental processes of a law-
yer or quasi-lawyer, generated by or for the use of counsel, not
merely the work product of some non-legal clerk or contractor,
prepared for reason other than for use by the lawyer in the
practice of her craft.50

The quest for truth and the “right to every man’s evidence”
are among the paramount goals of the American judicial sys-
tem.5%6 As all privileges must be narrowly construed when con-
sidered in light of the stated purpose of the privilege, the work
product doctrine must not be applied in such broad strokes pri-
marily for the purpose of concealing the truth.

502. See supra notes 379-80.

503. See supra part IILB.

504. See supra note 103.

505. See supra notes 102-04.

506. See supra text accompanying note 173.
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C. Application of the Exceptions to the Privileges

Assuming arguendo that some of the “special project docu-
ments” withheld by the industry in Cipollone and Haines, as
well as the Brown and Williamson documents withheld in Wyatt
and Butler, are privileged and can be established as such, the
burden of showing that an exception to the work product doc-
trine exists falls upon the party seeking discovery - the plaintiff
in all of the aforementioned cases.?” Work product protection
can be overcome by a showing of substantial need for the other-
wise privileged information or undue hardship with respect to
obtaining the information in some other manner or from some
other source.5®®¢ The work product doctrine may also be over-
come by a showing that the crime-fraud exception to the privi-
lege applies.50°

1. Auvailability of the Information by Other Sources

In the tobacco litigation, the evidence of all of the plaintiffs’
claims are contained in documents generated by, and in the sole
control of, the defendant tobacco companies.51° There is no other
forum to which the plaintiffs can turn in order to obtain the evi-
dence necessary to prove their claims. Even the materials in
the published press are worthless to these plaintiffs, since they
are inadmissible as hearsay. The plaintiffs in Butler have
presented this very argument as proof of a substantial need for
the “privileged” materials, as well as the “undue hardship” nec-
essary to justify the discoverability of ordinary work product.

2. The Confidentiality of the Communications
Themselves

The confidentiality of the client’s communication is the cen-
tral focus of the work product doctrine.5!! In order to be covered
under the ordinary work product doctrine, the client’s commu-
nications with her attorney must be made in confidence, with
an expectation that the communication will remain confiden-

507. See supra text accompanying notes 193-97.
508. See supra text accompanying note 112.
509. See supra part IIL.E.3.

510. See supra part IV.

511. See supra text accompanying note 153.
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tial.512 This principle of confidentiality is so central to the appli-
cation of the privilege that courts have held that disclosure
outside of the attorney-client relationship, regardless of the
purpose, nature or mechanism of that disclosure, will act to
moot the issue of confidence, thereby dissolving the privilege.513
Moreover, disclosure of any material portions of a confidential
communication will waive the privilege with respect to the en-
tire communication.5* Similarly, the disclosure of the contents
of the communications to nonlegal and nonquasi-legal person-
nel, whether intentionally or not, will act to waive the
privilege.515

The contents of the Brown & Williamson documents have
been widely distributed outside of the scope of any relationship
necessary to maintain ordinary work product immunity. The
fact that at least some of the documents have been made public
as a result of theft should not matter in considering the issue of
waiver.516

3. The Corporate Context

Courts have narrowed the application of the privilege in the
corporate context to employees directly involved in the privi-
leged communication, or those who handle privileged data on a
strictly “need to know” basis.’?” Wells testified in Wyatt and
Butler that he had personal knowledge that the B&W docu-
ments were privileged and had never been produced outside of
B&W .518 The plaintiff in Butler contends that the disclosure of
four of the allegedly privileged documents, part of a larger col-
lection of documents, constitutes adequate disclosure to waive
the privilege with respect to the rest of the set.51°

Many nonlegal third parties were privy to these allegedly
privileged documents who cannot satisfy the “need to know” cri-
terion required to preserve the applicability of the privilege to
the communication. Research and development employees,

512. See supra part IILB.

513. See supra notes 165-69.

514. See supra note 157.

515. See supra text accompanying notes 158-59.
516. See supra text accompanying notes 153-57.
517. See supra text accompanying note 170.
518. See supra note 384.

519. See supra text accompanying note 429.
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scientists, those employed by either the tobacco companies or
independent contractors, the CTR, as well as employees of the
public relations firm Hill & Knowlton were all privy to much of
the allegedly privileged data.’2® Wigmore has defined the level
to which this disclosure must rise to constitute a waiver of the
privilege: Any disclosure to a third party which increases the
likelihood “that an adversary will obtain the privileged infor-
mation™ will act to waive the privilege.?2! Certainly, it
stretches credulity to believe that all of these organizations and
the people employed by them satisfy the narrow “need to know”
basis requirement. Thus, the widespread use of these docu-
ments by the tobacco companies in the context of their relation-
ship with all of these parties surely constitutes disclosure
sufficient to waive the privilege.

4. How Inviolate is the Privilege?

Courts have long held that the privilege is not absolute, but
only broad enough to achieve the purpose of confidentiality
within the context of the rendering of legal advice.522 Once the
presumption of privilege is established, it may be overcome by a
showing that there is some factual basis on which to support a
reasonable belief that a strong public interest justifies the dis-
closure: an “intermediate” level of proof.523

The canons of ethics and the rules of evidence prohibit the
destruction or alteration of evidence and discourage the giving
of false evidence. The discovery rules oblige an attorney to con-
tinually supplement responses to discovery requests as addi-
tional pertinent knowledge becomes available in order to
prevent the knowing concealment of such data.52¢ Information
so concealed is no longer privileged, nor usable at trial by the
party effectuating the concealment.525

There is abundant evidence to give strong support to the
inference that the tobacco companies and their attorneys took
part in the destruction, alteration and falsification of evidence.

520. See supra text accompanying notes 240-44 and part IV.E.1.

521. See supra text accompanying note 168.
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524, See supra text accompanying note 31.
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Given the evidence in both the B&W documents and the special
projects documents, it is apparent that the tobacco industry had
voluminous evidence of the health risks associated with the use
of tobacco products and the addictive nature of the nicotine ad-
ded to their tobacco products, yet the companies and their law-
yers not only deny that they possess this knowledge but seek to
conceal this information through means that are clearly disin-
genuous, if not outrightly fraudulent.526

J. Kendrick Wells himself was involved in the formation of
a document retention policy mandating that all documents as-
sociated with any scientific studies be marked as requiring spe-
cial handling, collected for isolation, and evaluated for possible
shipment to some foreign subsidiary of B&W or its parent com-
pany BAT, far from the prying eyes of those seeking to examine
them.52? The following actions point directly and unequivocally
to an abuse of the attorney-client relationship and actions suffi-
cient to invoke the crime-fraud exception, both of which are fa-
tal to the doctrine of privilege: the removal of this “deadwood,”
particularly the Janus studies528 to determine the carcinogenic
nature of cigarette use; the termination of scientific projects
that generated results damaging to the industry’s public posi-
tion; the disappearance of research results. Although it must be
acknowledged that the mere knowledge by an attorney of her
client’s misconduct is insufficient by itself to force the attorney
to withdraw from the representation or reveal the client’s mis-
conduct, an attorney is never permitted to assist the client in
furtherance of such conduct. In the case of the tobacco industry,
however, it appears that industry lawyers were partners, along
with their corporate clients, in this giant cover up.

5. Applicability of the Crime-Fraud Exception

The crime-fraud exception to the work product doctrine and
attorney-client privilege applies when the communication
sought to be protected is made in furtherance of a future or
ongoing crime or fraud.52® A party seeking to overcome the priv-
ilege need only make a prima facie showing of a close relation-
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ship between the protected communication and the alleged
fraud.53° No actual proof of a crime or fraud in fact need be
presented, nor must there be a showing that the attorney is
aware of the crime or fraud he is accused of assisting.?3! Courts
have even permitted the use of the allegedly privileged docu-
ments themselves to provide the necessary showing that the ex-
ception should operate.532

Judge Sarokin, one of the few people to have objectively ex-
amined the Brown & Williamson documents in their entirety,
found not only that the crime-fraud exception should apply to
the documents, but that public policy alone mandates the dis-
closure of these documents.?33 Sarokin has further character-
ized the tobacco industry as the “king of concealment and
misinformation”3¢ and has found, in Haines, enough evidence
to establish a prima facie showing of fraud, stating that they
were deserving of at least an in camera review to determine the
applicability of the crime-fraud exception.53% Sarokin was par-
ticularly struck by the actions of the industry attorneys who as-
sisted the tobacco companies in their selection of research
projects, and their channeling of the data generated by the
same, in an effort to protect the data under the attorney-client
privilege and work product doctrine.?3¢ Yet, the issue of the ap-
plication of the crime-fraud exception to the special project doc-
uments remains unresolved, despite Sarokin’s attempts to do so
in both Cipollone and Haines.537

Identical issues in relation to the Brown and Williamson
documents have yet to be adjudicated in Wyatt and Butler. In
Wyatt, efforts by Merrill Williams to have the documents pub-
lished, having analyzed the documents within the scope of his
employment, has remained equally futile thus far. Subject to a
sweeping “gag order,” Williams was unable to assert his own
opinions and observations regarding the employment practices
of the law firm or the contents of the documents even to his own
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attorney. Thus, Williams had neither the opportunity to estab-
lish a showing of fraud sufficient to invoke the crime-fraud ex-
ception nor the ability to seek redress and defend himself
against recent allegations of theft raised against him.538 While
denying William’s requests for temporary relief from the injunc-
tion and his requests for an in camera review of the documents
to determine the applicability of the crime-fraud exception, the
trial court held that it was “safe to assume” that the documents
were privileged, relying solely on testimony by Wells and the
alleged existence of the confidentiality agreement.53® Williams
has appealed this determination.54°

Finally, the court in Butler, as in Haines, found a reason-
able suspicion sufficient to warrant an in camera review, that
the cover of legal advice was used to manipulate information in
furtherance of an industry wide conspiracy to hide the damag-
ing information generated regarding the effects of smoking
upon health.54! Results from such an inspection have yet to be
released. However, disinterested attorneys who have examined
the Brown & Williamson documents assert that the industry is
manipulating the work product doctrine and attorney-client
privilege to serve its own purposes.5#2 Hopefully, issues will be
adjudicated fairly once and for all, so that the privilege doc-
trines can once again be employed for their intended use. While
the issue of the applicability of the crime-fraud exception to the
Brown and Williamson documents awaits proper adjudication
somewhere in the judicial system and criminal investigations of
the tobacco industry are ongoing by the Department of Jus-
tice,543 the story told by members of the tobacco industry them-
selves in memoranda, minutes, research studies, the testimony
of the industry lawyers and scientists, and the CTR is clearly
one of concealment, not just from its opponents in litigation but
from the American public.
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VI. Conclusion

From the very origins of the discovery rules, ethical canons
and the privilege doctrines, the societal interest in preventing
crime and fraud outweigh the confidentiality between an attor-
ney and his client. To find otherwise would violate the basic
premise of our adversarial system to seek the truth. The rules
and privileges are not self-effectuating; therefore, all stone-
walling abuse results from attorneys’ failure to employ them
properly and from the courts’ failure to proscribe such conduct.
Thus, when such misconduct is not taken to task, there exists
no incentive to comply for any party. Particularly since detec-
tion of stonewalling is often difficult, the onus of deterring such
abuse lies upon the legal profession and the courts. Although
there is a growing trend for increased sanctions,’*¢ they are
“meaningless unless a violation entails a penalty proportionate
to the gravity of the violation[,]”545 such that the costs of stone-
walling outweigh the benefits, particularly for these corporate
defendants like the tobacco industry.
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